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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


DIMICK 
v8. 


METROPOLITAN LIFE INS. CO.* 


Where a policy of life insurance makes the answers and statements con- 
tained in the application warranties, and constitutes them a part of the 
contract, an untrue statement concerning a matter of fact that is or 
ought to be within the personal knowledge of the applicant consti- 
tutes a breach of the warranty and renders the policy void. 

A paid-up policy calling for unconditional payment of a certain sum to 
the executors, administrators, or assigns of the insured at his death, 
with reservation to the insurer of the right to pay the money to any 
person who has incurred expense on behalf of the insured, held to 
constitute “insurance in force upon his life,’ within the meaning of 
an application calling for information upon that point. 


Appended to the policy in suit was what purported to be a copy of the 
application upon which it was issued, but the copy was not referred to 
in the body of the policy. There being a variance between the ori- 
ginal application and the copy, held, that the original application must 
control. 

A policy of life insurance made the answers and statements contained in 
the application a part of the contract, and declared them warranties. 
One part of the application declared that the answers and statements 
contained in it, together with those made to the medical examiner 
and contained in a separate part, should be the basis of the contract 
of insurance, and become part of the contract. Held, that the state- 
ment to the medical examiner, signed by the applicant, is to be 
deemed a part of the application referred to in the policy, and made a 
part thereof. 


* Decision rendered, June 22, 1903. Syllabus by the Court. 
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The application contained a declaration and warranty “that the answers 
and statements contained in it, and those made to the medical ex- 
aminer, are full and true, and are correctly recorded, and that no in- 
formation or statement not therein contained, received, or acquired at 
any time by any person shall be binding upon the company, or shall 
modify or alter the declarations and warranties therein contained; 
that the persons who wrote in the answers and statements were and 
are our agents for the purpose, and not the agents of the company, 
and that the company is not to be taken to be responsible for its 
preparation, or for anything therein contained or omitted therefrom; 
that any false, incorrect, or untrue answer, or any suppression or 
concealment of facts in any of the answers, shall render the policy 
null and void.” 


Held: Assuming, but not deciding, that with respect to the insurance so- 
licitor and medical examiner, employees of the company who wrote 
the answers, the stipulation was inefficacious to constitute them agents. 
of the applicant, yet the clauses quoted constituted a plain limitation 
upon the authority of the company’s agents, of which the applicant 
was required to take notice, and by which he was bound. 


In such a case, untrue answers entered by the solicitor and by the medical 
examiner, and signed by the applicant, constitute a breach of warranty 
and render the policy void, provided the answers are of such a char- 
acter as by the contract are made warranties. 


The common law of New York is not otherwise, at least so far as an- 
swers written by the insurance solicitor are concerned, the answers 
being such as the applicant himself was at liberty to insert. 


Error to Supreme Court. Action by Bridget Dimick against 
the ‘Metropolitan Life Insurance Company. Judgment for 
plaintiff. Defendant brings error. 


ROBERT H. McCCARTER, for Plaintiff in Error. 
Joun P. StockTon and WARREN Dixon, for Defendant in 
Error. 
PITNEY, J. 


This is an action upon a policy of insurance issued December 
4, 1899, by the defendant below (now plaintiff in error) upon the 
life of John W. Dimick, payable in case of his death to his wife, 
Bridget, who was the plaintiff below. The insured died January 
24, 1900. After a trial and verdict upon pleadings held insuffi- 
cient for the purpose of raising the real defense (Dimick vs. 
Metropolitan Life Ins. Co., 67 N. J., Law, 367), a new trial was 
had upon amended pleadings, and resulted in a verdict in 
favor of the plaintiff rendered pursuant to the direction of the 
trial judge. A writ of error brings the consequent judgment 
here for review, and with it is returned a bill of exceptions sealed 
upon the direction of a verdict. 

The declaration embodies a copy of the policy of insurance 
with its conditions, and avers, generally, the performance of all 
conditions, pursuant to section 126 of the practice act (Gen. St., 
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p. 2554). The defendant pleaded the general issue, and in a 
special plea set up a breach of conditions precedent, because of 
false answers alleged to have been given by the insured in re- 
sponse to certain inquiries contained in the application for the 
insurance, which application, by the terms of the policy, is made 
a part of it; among others, the false answer “ None” in reply to 
the question, “State amount of insurance you now carry on 
your life ;” the false answer “ None” in reply to the question, “Is 
there any other insurance in force on your life?” and the false 
answer “ No” in reply to the question, ““ Have you ever been an 
inmate of an asylum or hospital; if so, when and for what?” 
The policy sets forth that the engagements of the defendant 
company are undertaken “in consideration of the answers and 
statements contained in the printed and written application for 
this policy, all of which answers and statements are hereby made 
warranties and are hereby made part of this contract ;” that the 
contract is “subject to the conditions set forth on the reverse 
side hereof, all of which are hereby made part of this contract, 
and are accepted by the insured and assured as part thereof as 
fully as if herein recited.” Among the conditions thus indorsed 
are the following; viz.:— 
Third. If any answer or statement in the application herein 
referred to is not true * * * this policy shall be void, and 


all premiums paid shall be forfeited to the company, except as 
provided below 


(none of the exceptions has any bearing upon this case). 


Sixth. Proofs of death shall be made in the manner and 
to the extent required by blanks furnished by the company, 
and shall contain answers to each question propounded to the 
claimants. * * * The proofs of death shall be evidence of 
the facts therein stated in behalf of, but not against the com- 
pany. 

Ninth. The contract between the parties hereto is com- 
pletely set forth in this policy and the application therefor 
taken together, and none of its terms can be varied or modi- 
fied, nor any forfeiture waived or premiums in arrears received, 
except by agreement in writing signed by either the president, 
vice-president, secretary or actuary, whose authority for this 
purpose will not be delegated; no other person has or will be 
given authority. 


The application referred to in the policy was made prior to the 
date of the latter, and passed into the possession of the company. 


It was made upon printed forms, and consists of three parts, 
designated respectively “A,” “B,” and “C.” Part A is entitled 
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“Application to the Metropolitan Life Insurance Co.,” is dated: 
November 19, 1899, and signed by the insured and the bene- 
ficiary. It contains a statement of the name and residence of 
John W. Dimick, the amount and kind of insurance applied for, 
the date and place of his birth, his present occupation, etc. The 
information is in the form of written replies to printed questions. 
Among the questions is this: “E. State amount of insurance 
you now carry on your life, with name of company or association 
by whom granted, and the year of issue. (Enumerate each.)” 
To this the answer was “ None.” ‘Then follow two questions, 
bracketed together, and lettered “F.” The first is: “If in- 
sured in this company, in ordinary, industrial or intermediate, 
give policy numbers.” To this there was no reply. The second 
question is: “Is there any other insurance in force on your life?” 
to which the answer is “ None.” At the foot of this part of the 
application is the following declaration, above the signatures of 
the beneficiary and insured :— 


It is hereby declared, agreed and warranted by the under- 
signed that the answers and statements contained in the fore- 
going application and those made to the medical examiner, 
together with this declaration, shall be the basis and become 
part of the contract of insurance with the Metropolitan Life 
Insurance Company; that they are full and true and are cor- 
rectly recorded, and that no information or statement not con- 
tained in this application, and in the statements made to the 
medical examiner, received or acquired at any time by any per- 
son, shall be binding upon the company or shall modify or 
alter the declarations and warranties made therein; that the 
persons who wrote in the answers and statements were and 
are our agents for the purpose and not the agents of the com- 
pany; and that the company is not to be taken to be responsi- 
ble for its preparation or for anything contained therein or 
omitted therefrom; that any false, incorrect or untrue an- 
swer, any suppression or concealment of facts in any of the 
answers, any violation of the covenants, conditions or restric- 
tions of the policy, any neglect to pay the premium on or be- 
fore the date it becomes due, shall render the policy null and 
void, and forfeit all payments made thereon. 


Part B is entitled :— 


Statement made to the medical examiner by John W. Dim- 
ick in connection with application on reverse side of this 
sheet. To be fully completed by the examiner before the ap- 
plicant affixes his signature. The medical examiner will im- 
press upon the applicant the importance of full and truthful 
answers to every interrogatory. 
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Then follow numerous questions that are intended to develop 
the history of the applicant in all matters pertaining to his 
health; he is asked specifically whether he has ever had certain 
enumerated diseases; whether he is ruptured; to give full par- 
ticulars of any illness he may have had since childhood; to state 
when he was last confined to the house by illness, etc. One of 
the question is this: ‘“‘ Have you ever been an inmate of an asy- 
lum or hospital? If so, when and for what?” and the answer is 
“No.” At the foot is printed the following :— 

I hereby declare that the application to the Metropolitan 
Life Insurance Company for an insurance on my life, was 
signed by me, and that I renew and confirm my agreements 
therein as to the answers given above to the medical exam- 
iner, and I hereby declare that said answers are correctly re- 
corded. 

It is dated November 23, 1899, and signed by John W. Dim- 
ick, but not by the beneficiary. Part C is entitled as follows: 
“Medical examination and report (no part of the declaration of 
the applicant).” 

At the trial there was introduced in evidence a paid-up policy 
for $219 upon the life of John W. Dimick, issued by the Pruden- 
tial Insurance Company, February 22, 1897, which was in force 
at the time the present application was made. That it was in 
force at John W. Dimick’s death was admitted by the plaintiff in 
the written proofs of death signed by her and submitted to the 
defendant company in compliance with the condition indorsed 
upon the policy in suit. It was also in evidence that in the year 
1893 John W. Dimick was for two weeks an inmate of a hospital 
at Englewood, in which town he resided, undergoing treatment 
for injuries received in a runaway accident, and that he was con- 
scious during the whole of the time that he spent in the hospital. 
Notwithstanding this evidence the learned trial justice (in view 
of certain rebuttal testimony introduced by the plaintiff, which 
will be mentioned below) directed a verdict for the plaintiff, 
on the ground that no breach of warranty was shown. 

We are inclined to agree with the contention made in behalf 
of the plaintiff (now defendant in error) that the negative reply 
to the question, “ State amount of insurance you now carry on 
your life,” etc., is not applicable to the paid-up policy in the Pru- 
dential Insurance Company. If the question had stood alone it 
would have permitted, and perhaps required, the word “ carry ” 
to be construed in its colloquial sense, as equivalent to “ pos- 
sess” or “hold;”’ a meaning probably derived, however, from 
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the custom of holding property that has been paid for with bor- 
rowed money (Cent. Dict. verb trans. “carry,” pl. 14), and so 
hardly applicable to a paid-up policy that has ceased to be a bur- 
den to the insured. But the question did not stand alone; it 
was immediately followed by the two questions printed under 
the letter “F;” viz.: “If insured in this company give policy 
numbers,” and “Is there any other insurance in force on your 
life?” Certainly the second of these questions would not have 
been required if the former question was intended to apply to all 
insurance in force. Therefore, in aid of the validity of the con- 
tract, it is fair to ascribe to the word “carry” a limited sense, as 
applicable only to such policies of insurance as constituted a 
burden by requiring the continued payment of premiums. 

With respect to the answer of the applicant that there was no 
other insurance in force on his life, counsel for the plaintiff first 
contends that the paid-up policy is not within the meaning of 
“insurance,” because it constitutes simply an unconditional 
agreement to pay a certain sum of money upon the death of 
John W. Dimick to his executors, administrators, or assigns, 
irrespective of the question of insurable interest, or any question 
of indemnity against loss. This point, we think, is quite unten- 
able. The paid-up policy was in the form ordinarily known as an 
“insurance policy ;” John W. Dimick is therein designated as 
the “insured,” and is frequently referred to under that designa- 
tion. Moreover, the policy reserves to the company the right to 

Pay the sum of money insured hereby to any relative by blood 

or connection by marriage of the insured, or to any other per- 

son appearing to said company to be equitably entitled to the 


same by reason of having incurred expense in any way on be- 


half of the insured for his or her burial, or for any other pur- 
pose. 


The next contention of the plaintiff is this: that while, in the 
original application, a negative reply is given to the second in- 
quiry bracketed under the letter F, and no reply is given to the 
first inquiry, yet there is attached to the policy itself what pur- 
ports to be a copy of the application, and in the copy the nega- 
tive reply is appended to the first question, and the second 
question appears as if unanswered. It is insisted that inasmuch 
as this copy of the application was furnished to the insured by 
the company, and represented by it to be a true copy, it is for all 
purposes of the policy to be treated as the application referred 
to in the contract, so that the question of breach of warranty 
must be determined by reference to the copy of the application 
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that is attached to the policy, and not by reference to the origi- 
nal application. But this contention is overthrown by reference 
to the plain terms of the policy itself, and to what is attached 
thereto. The body of the policy in no wise refers to the copy of 
the application thereunto attached. The policy does say that it 
is “ subject to all the conditions set forth on the reverse side 
hereof, each and all of which are hereby made part of this con- 
tract.” The body of the policy fills the first page of a four-page 
document. Upon the second page, which is literally the “ re- 
verse side” of the policy, there are printed in bold type the 
conditions already quoted, and sundry other conditions now 
immaterial, and these are headed: ‘‘ Conditions referred to 
on the face of this policy as a part of this contract.” On 
the third page is found what is declared at the head to be 
“ Copy of application referred to in this policy.” The change of 
phraseology is significant, and is, we think, when taken together 
with the statements contained in the body of the policy, conclu- 
sive against the contention of the plaintiff. It is the original 
application, not the copy, that is made a part of the contract. 
The copy was furnished, doubtless, for the information and 
convenience of the insured, and was intended to be an accurate 
copy, but it is not certified to be such, and in the event of a 
variance the original application must govern. If it was essen- 
tial for the insured to have an accurate copy, he was at liberty 
to retain one at the time of making the application, or he might 
have examined the copy attached to the policy in order to detect 
and correct errors. 


The final contention of the plaintiff upon this branch of the 
case is rested upon the uncontradicted testimony of one Freed- 
man, to the effect that at the time the policy was written he was 
soliciting insurance for the defendant company; that he nego- 
tiated the policy in question; that he made out the application; 
that at that time he knew there was a paid-up policy in the Pru- 
dential Company upon John W. Dimick’s life, but did not con- 
sider a paid-up policy as being a policy; that, before Dimick 
signed the application now in question, Mrs. Dimick told Freed- 
man about the Prudential policy; and that he told her there was 
not enough protection in it, and that she ought to have more 
insurance upon her husband’s life. 

With respect to the false answer contained in part B, in an- 
swer to the question whether the applicant had ever been an 
inmate of an asylum or hospital, the first contention of the plain- 
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tiff is that the answers contained in part B are not warranties, 
because they are not made such by the contract of insurance. 
This contention is disposed of by an examination of the con- 
tract itself. The policy makes the answers and statements con- 
tained in the application a part of the contract, and expressly 
treats them as warranties. Part A of the application declares 
that the answers and statements in part A contained, and also 
those made to the medical examiner, together with this decla- 
ration, shall be the basis and become part of the contract of 
insurance, and that no information or statement not contained 
in this application and in the statements made to the medical 
examiner shall be binding upon the company. Part B contains 
the declaration, signed by the applicant :— 

That I renew and confirm my agreements therein [that is, 
in part A contained] as to the answers given above to the 
medical examiner, and I hereby declare that said answers are 
correctly recorded. 

And part C, the medical examination, contains in its title line 
the statement that it is “no part of the declaration of the appli- 
cant.” From all this it conclusively appears that part B is a 
part of the application, and the answers and statements therein 
contained are made warranties by the contract. 

The sole remaining contention of plaintiff with respect to the 
breach of warranty contained in part B is based upon the testi- 
mony of the medical examiner to the effect that he examined the 
applicant at the request of the company; that he had no per- 
sonal knowledge that Dimick had been in the hospital; that he 
had no recollection of having asked him whether he had been 
in the hospital, and that his impression was that he failed to ask 
Dimick that question, and as he (the examiner) had no knowl- 
edge that Dimick had ever been in a hospital, he therefore wrote 
a negative reply to the question. 


It will thus be seen that, upon our interpretation of this policy 
of insurance (and the same interpretation was adopted by the 
trial judge), the answer to the question concerning other insur- 
ance in force, and the answer to the question concerning hos- 
pital treatment, were alike made warranties by the letter of the 
contract. But that fact is not necessarily controlling, if they are 
not warranties within its fair meaning and spirit. With respect 
to questions that relate to matters which the insurer must know 
are not within the personal knowledge of the applicant, and with 
respect to those that call not for definite statements of fact, but 
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for statements of belief or opinion (as, for instance, whether the 
applicant has ever had a certain obscure disease), the letter of 
the contract is to be controlled by its spirit and purpose, and 
the answers will be deemed warranties only of the bona fide be- 
lief and opinion of the applicant: Henn vs. Metropolitan Life 
Ins. Co., 67 N. J. Law, 310; Anders vs. Knights of Honor, 51 
N. J. Law, 175. See, also, for cases illustrative of the distinction, 
the following: Metropolitan Life Ins. Co. vs. McTague, 49 N. 
J. Law, 587, 592; Glutting vs. Metropolitan Life Ins. Co., 50 
N. J. Law, 287; Lippincott vs. Royal Arcanum, 64 N. J. Law, 
309; Finn vs. Metropolitan Life Ins. Co., 67 N. J. Law, 17. But 
this distinction will not avail the present plaintiff. The inquiries 
under consideration related to matters that, within the contem- 
plation of the contract, were or ought to have been within the 
personal knowledge of the applicant. Both related to definite 
matters of fact. By the undisputed evidence, the recorded an- 
swers were in both instances untrue to the knowledge of the 
applicant. 

The contentions of the plaintiff are therefore reduced to this: 
that the consequences of these manifest breaches of warranty 
are to be evaded by showing that the untrue answers were in- 
serted by agents of the company through error of judgment, 
negligence, or stupidity. And the facts were attempted to be 
proved, not by any writing, authentic or otherwise, but by the 
testimony of witnesses as to what transpired verbally before 
the contract was reduced to writing and signed by the parties. 
The learned trial justice adopted the view that, as Freedman 
was in fact the agent of the defendant company for the purpose 
of soliciting the insurance, the recitals contained in the applica- 
tion, to the effect “that the persons who wrote in the answers 
and statements were and are our agents [that is, agents of the 
applicant and beneficiary for the purpose], and not the agents of 
the company, and that the company is not to be responsible for 
its preparation or for anything contained therein or omitted 
therefrom,” etc., could not be taken advantage of by the de- 
fendant; that the defendant could not enjoy the benefits of the 
agency and repudiate the acts of the agent; and that, since 
Freedman knew of the existence of the Prudential policy, and 
with that knowledge purposely and honestly, and on his own 
understanding of the situation, wrote the negative reply to the 
inquiry respecting other insurance in force, the company was 
bound thereby for reasons of public policy. 
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As to the negative reply to the question whether the applicant 
had been an inmate of a hospital, the trial justice treated the 
medical examiner as the agent of the company, and held that he 
had waived that question. But he did not waive it; he wrote in 
an answer that was precisely contrary to the fact. And so the 
false answer in the medical examination must stand upon the 
same basis with that contained in part A, unless a distinction can 
be found between the functions of the medical examiner and 
the functions of the insurance solicitor with respect to the prepa- 
ration of the application. It may simplify the discussion of the 
question of law thus presented to assume at the outset (without 
conceding the proposition) that, if the insurance solicitor and 
the medical examiner were in truth in the employ of the com- 
pany and acting in its interest in all matters relating to the nego- 
tiations of the contract, including the preparation of the appli- 
cation, the express declaration of the applicant that for certain 
purposes they should be deemed his agents, and not the agents 
of the company, is an entire nullity; and that, notwithstanding 
this declaration, they remained for all purposes the agents of 
the company, and not of the applicant. Even so, the company 
was certainly at liberty to limit the powers and authority of its 
own agents, and third parties dealing with the agents, with ex--. 
press notice of the limitations thus imposed, cannot bind the 
principal by any act done by the agents in excess of the bounds 
of their authority: Catoir vs. Am. Life Ins. & Trust Co., 33 N. 
J. Law, 487; Metropolitan Life Ins. Co. vs. McGrath, 52 N. J. 
Law, 358; McClave vs. Mutual Reserve Fund Life Assn., 55 N. 
J. Law, 187; Dwelling House Ins. Co. vs. Snyder, 59 N. J. Law, 
18. Such limitation, and such express notice, are set forth 
plainly upon the face of this application. The applicant was 
thereby plainly given to understand that, if he desired to use 
that instrument as the basis of a contract of insurance with this 
company, he must himself assume sole responsibility for the 
truth and correctness of the replies made to the questions there- 
in contained; that Freedman and the medical examiner, though 
they were agents of the insurance company, were without power 
to bind the company by any modification or alteration of the 
declarations made therein, such power being expressly denied to 
them; and that any false, incorrect, or untrue answer, or any 
suppression or concealment of facts in any of the answers, 
would render the policy null and void. If persons seeking in- 
surance, and insurance companies, are to be left free to enter 
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into such contracts as they please with reference to life insur- 
ance, it is difficult to find any ground on which we can ignore 
the force of such stipulations If a similar question were raised 
concerning a contract relating to any other subject-matter, not 
the slightest doubt would be entertained with respect to the an- 
swer that should be given. But by reason of the extreme hard- 
ship that seems to result in certain instances from avoiding con- 
tracts of insurance for reasons such as are here presented, 
courts have sometimes sought to escape from the force and ef- 
fect of the plain letter of the instrument by an appeal to a sup- 
posed public policy. We are not aware of any public policy that 
prohibits such stipulations. Insurance companies have the 
right to say that they will not insure lives until they are made 
aware of the past history and present financial standing of the 
applicant by a written declaration signed by himself and made 
upon his own responsibility. If it is considered essential to in- 
quire as to the amount of insurance outstanding upon his life, 
they have a right to insist upon a correct reply to such an in- 
quiry as a condition precedent to the issuance of a policy. One 
who is largely insured may for that reason be more strongly 
tempted to end his own life, in case of being overcome by dis- 
asters in business. One largely insured may be more liable to 
assassination at the hands of those who are to receive the bene- 
fit upon his demise. And so with respect to the inquiry whether 
the applicant had ever been an inmate of an asylum or hospital. 
It may often be the case that this fact itself has no bearing upon 
the expectancy of life of the applicant. In the present case it 
appears that Dimick’s treatment in the hospital was for the re- 
sults of a not very serious accident, and that this accident had 
nothing to do with producing his death. But it is matter of com- 
mon knowledge that while a patient is confined in a hospital he 
is subjected to rigid scrutiny by physicians and nurses, and that 
in some cases a record is kept of his general physical condition. 
Such a record might disclose important matters respecting the 
constitution of the patient, although not connected with the 
disease or injury for which he underwent treatment. It is there- 
fore not unreasonable for insurance companies to require a full 
disclosure from applicants concerning any hospital treatment 
that they have undergone in the past, in order that a full investi- 
gation of everything relating to the expectancy of life may be 
conducted. 


It is sufficient, however, to say that the parties to this contract 
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have themselves treated these replies as material for the pur- 
pose of the contract. We are aware of no rule of law that pre- 
vents them from doing so. If there be any public policy to the 
contrary, it is for the Legislature, and not for the courts, to de- 
clare it. With respect to fire policies, our Legislature has 
thought fit to enact (Gen. St., p. 1766, §§ 121, 122, etc.) that 
property in this State shall not be insured excepting under a 
standard form of policy. No similar provision exists with re- 
spect to life insurance. 

There is a principle of public policy that we find imbedded in 
the common law, and that furnishes the underlying reason for 
the rule of evidence that written contracts are not to be varied 
or altered by parol testimony. It was well expressed by the late 
Chief Justice Beasley, when he said (Dewees vs. Manhattan Ins. 
Co., 35 N. J. Law, 366, at page 375): “That the common good 
requires that it shall be conclusively presumed in an action at 
law, in the absence of deceit, that the parties have committed 
their real understanding to writing. Hence it necessarily fol- 
lows that all evidence merely oral is rejected, whose effect is to 
vary or contradict such expressed understanding: Such rejec- 
tion arises from the consideration that oral testimony is unrelia- 
ble in comparison with that which is written. It is idle to say 
that the estoppel, if permitted to operate, will prevent a. fraud 
or inequitable result; most parol evidence contradictory of a 
written instrument has the same tendency; but such evidence 
is rejected not because, if true, it ought not to be received, but 
because the written instrument is the safer criterion of what 
was the real intention of the contracting parties.” It may be 
added that while fraud or deceit, proved by word of mouth 
merely, may render void a written contract, and leave the parties 
where they stood, it will not in a court of law be accepted as 
making for the parties a different engagement from that which 
they have deliberately expressed in writing. Nor can a material 
part of an entire contract be avoided, leaving the residue of the 
stipulations to stand. 


In this State the elementary principle now declared has been 
uniformly applied to contracts of fire insurance. In Franklin Fire 
Ins. Co. vs. Martin (40 N. J. Law, 568), where the insurance 
was obtained through an agent of the company, who inspected 
the premises at the time of taking the proposal and knew the 
manner in which they were used, the trial judge left to the jury 
the determination of the question whether the parties them- 
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selves did not knowingly use the term “ boarding house ” for the 
purpose of describing what was in truth a country tavern. This 
court held that such evidence was not admissible to vary the 
terms of the written contract, and that it could not be received 
to raise an estoppel in pais, and thereby conclude the insurer 
from setting up the defense that the policy was void by reason 
of a breach of the conditions upon which it was written. In 
Carson vs. Jersey City Ins. Co. (43 N. J. Law, 300), the Su- 
preme Court held that a stipulation in a policy that “no agent 
of this company is authorized in any respect to change the terms 
and conditions of this policy, and they shall neither be changed 
nor waived except in writing, signed by the president and secre- 
tary,” did not apply to a condition that was to be performed after 
the loss had occurred, such as the furnishing of proofs of loss, and 
that a condition of this character might be waived by parol; but 
the decision recognized that the stipulation did apply to those 
conditions and provisions in the policy which relate to the 
formation and continuance of the contract and are essential to 
its binding force while it is running. In Bennett vs. St. Paul 
Fire & Marine Ins. Co. (55 N. J. Law, 377) the policy declared 
that it should be void if the assured at the time had any other 
insurance upon the premises. The defendant pleaded that there 
was such other insurance. The plaintiff replied that, at the time 
the policy was made and the premium paid, the defendant knew 
of the existence of other insurance, and with this knowledge 
issued the policy sued on. Upon demurrer to the replication, 
the Supreme Court gave judgment for the defendant. And in 
Ellison vs. Gray (55 N. J. Eq., 581) the attempt was made to 
obviate the force of a stipulation contained in a policy, requiring 
a renewal premium to be paid before the expiration of the term 
of the original insurance, on the ground of a verbal representa- 
tion made by an employee of the insurer, in the presence and 
without the dissent of the general agent, to the effect “that the 
contract would hold just the same as though it had been paid for 
prior to the expiration of the contract.” This court held the 
insurers bound by the terms of the policy, upon the authority of 
the Dewees and Martin Cases. 

These cases related to policies of fire insurance; but the 
fundamental principle applies to all contracts in writing. The 
Supreme Court of the United States at one time expressed a 
somewhat contrary view: Insurance Co. vs. Wilkinson, 13 
Wall., 222. But even that case does not go to the extent that 
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would sustain the present action, for there it did not appear that 
any limitation of the agent’s authority was brought to the no- 
tice of the applicant for insurance, and the opinion expressly 
bases the decision on that ground. This case was cited, and its 
reasoning overthrown, by Mr. Justice Depue in the Martin Case. 
And the later decisions in the Federal Supreme Court are in ac- 
cord with the rule as established in this State: New York Life 
Ins. Co. vs. Fletcher (117 U. S., 519), where the court distin- 
guished the Wilkinson Case on the ground just mentioned; 
Northern Assurance Co. vs. Grand View Bldg. Ass’n, 183 U. S., 
308. The almost universal enforcement, in other jurisdictions, 
of the rule that we have adhered to in this State, will become 
apparent by reference to the numerous cases, from the English 
reports and from State reports, which are cited and exhaustively 
reviewed in the learned opinion of Mr. Justice Shiras in the case 
last cited. 

But counsel for the plaintiff insists that the contract here in 
suit was made in the State of New York, and was to be there 
performed, and that its validity and construction must therefore 
be determined according to the law of that State: 1 Chitt., 
Contracts, p. 128 et seq. The trial, however, seems to have pro- 
ceeded upon the theory that the law of this State should control. 
As to the place of making, the proofs render it at least doubtful 
whether the contract was made in New York, and so the direc- 
tion of a verdict for the plaintiff cannot be sustained on that 
ground. Dimick and his wife resided at Englewood, in this 
State, and he there followed his trade as a carpenter. The ap- 
plication was there made out, signed, and delivered to defend- 
ant’s agent. There is no specific proof to show where the policy 
itself was actually delivered, outside of its own recitals. In the 
absence of anything to show that Dimick or his wife departed 
from their home to receive it, the presumption would be that it 
came to their hands where they resided. The recital, in the 
body of the policy, that it was signed and delivered at the office 
of the company in the city of New York, is perhaps evidential to 
the contrary, but is certainly not controlling. The place of per- 
formance is likewise obscure. The contract was of the form 
known as an endowment policy, and in it the company agreed to 
pay the sum therein specified to the insured, at its home office 
in the city of New York, upon surrender of the policy at the ex- 
piration of twenty years from its date, and did further agree, in 
case the insured should die prior to that date, to pay said sum 
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to Bridget Dimick, if living, otherwise to the legal representa- 
tives of the insured, upon the receipt by the company at its 
home office, and its approval, of the proofs of death, and upon 
the surrender of the policy. It therefore is not clearly expressed 
that, in the event of the death of the insured, payment was to be 
made to the beneficiary at the home office. As both she and her 
husband lived in this State at the time the policy was written 
and at the time of his death, and as a debtor under ordinary cir- 
cumstances is obliged to seek out the creditor for the purpose 
of making payment, in the absence of a stipulation to the con- 
trary, it becomes a matter of doubtful construction, upon the 
terms of the contract, whether it was to be performed in this 
State, or in the State of New York, in the event that has trans- 
pired. Upon this question we at present express no opinion. 


But since the plaintiff has raised the question of the law of 
New York, and since we have reached the conclusion that a 
venire de novo is necessary, we think it proper to express our 
views upon the question. By force of our revised act concern- 
ing evidence (P. L. 1900, p. 370, § 26), “the reports of the judi- 
cial decisions of other States and countries may be judicially 
noticed by the courts of this State as evidence of the common 
law of such States, and the usual printed books of such reports 
shall be plenary evidence of such decisions.” We have found 
ourselves much embarrassed in this inquiry by reason of the 
great contrariety of the views that have found expression in the 
reports of our sister State upon the topic, owing doubtless in 
large part to the fact that in their system the legal and equitable 
jurisdictions are consolidated, and the appropriate remedies, 
perhaps, sometimes confounded. We commence, however, with 
the reasonable presumption that so fundamental and salutary a 
rule as that which requires that a written contract shall speak 
for itself, and that engagements which the parties have delib- 
erately chosen to embody in that form are not to be varied or 
controlled by the verbal declarations made at and before the 
execution of the contract, resting as this‘rule does upon funda- 
mental principles of general public policy, is not to be consid- 
ered as nonexistent in a given jurisdiction until clear evidence 
to that effect is adduced from its reported decisions. Indeed, 
the New York reports furnish abundant evidence that, with re- 
spect to contracts in general, the rule is fully recognized and 
enforced. Do they show that it is not recognized, or not en- 


forced, with respect to contracts of insurance, under circum- 
VoL. XXX1II.—2. 
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stances such as here presented? The precise question is 
whether a false answer in writing to a material inquiry contained 
in an application for insurance is there held out to be a breach 
of the warranty, although the application and the policy alike 
makes these answers warranties; and whether this is so held in 
an action at law, brought, not for the purpose of reforming or 
setting aside the agreement, but for the purpose of a recovery 
upon it according to its terms; the sole ground for sustaining 
the action, in spite of the apparent breach of warranty, being 
this, that the truth was known to and was ignored by an agent 
of the insurer, who acted in the preparation of the application; 
the application itself in effect declaring that the applicant shall 
be responsible and solely responsible for the truth of the an- 
swers therein made, and for their correct recording, and that 
the agent of the company, if permitted by the applicant to write 
down the answers, has no authority to bind the company by en- 
tering an incorrect answer. For the latest authoritative decision 
in New York we are referred to Sternaman vs. Metropolitan Life 
Ins. Co. (170 N. Y., 13), a case decided a little over one year ago. 
This appears to have been an action at law brought to recover 
upon a contract similar to the one now in suit. The defendant 
sét up a breach of warranty, consisting of a false answer to one 
of the questions contained in part B of the application, which 
was signed by the applicant and witnessed by the medical ex- 
aminer. Upon the trial, plaintiff's counsel offered to prove that 
the answers in this part of the application were filled in by the 
physician in his own handwriting; that the insured stated to 
him his medical history, including an account of numerous ill- 
nesses, more or less important, from which he had suffered, and 
described the treatment he had undergone, and that the medical 
examiner said they were not of enough importance to be in- 
serted in the application. The evidence thus proffered was ex- 
cluded as incompetent, immaterial, and in violation of the con- 
tract, on the ground that the plaintiff could not by parol vary 
the terms of the application and contract. The Court of Appeals 
reversed the judgment, Judge Vann delivering the opinion of 
the majority, and Judge Gray a dissenting opinion, with the 
concurrence of Chief Justice Parker. Although the reasoning 
of the judges covered the whole topic that we have discussed, 
the precise question decided was quite narrow. It will be ob- 
served at once that it related to an answer contained in part B 
of the application, and has no bearing upon part A, out of which 
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a part of the present controversy arises. Vann, J., in his opin- 
ion, states expressly: ‘“‘ The parties to the policy in question 
might agree that the person who filled out part A of the applica- 
tion was the agent of the insured, and not of the company. 
There is a difference in the nature of the work of filling out the 
blank to be signed by the insured, and that of filling out the 
blank furnished for the use of the medical examiner. The for- 
mer is the work of the insured, and may be done as well by one 
person as by another. He may do it himself, or appoint an 
agent to do it for him. It is quite different, however, with the 
work of the medical examiner, because that requires profes- 
sional skill and experience, and the insurer permits it to be done 
only by its own appointee. The insured can neither do that 
work himself, nor appoint a physician to do it, because the in- 
surer very properly insists upon making the selection itself.” 
That decision is not controlling upon the present case, because 
of the distinction that the court itself pointed out. But, again, 
the Sternaman Case was decided after the making of the con- 
tract now in suit, and the rule there enunciated may be said not 
to have entered into the contemplation of the present contract- 
ing parties. We have therefore examined the earlier New York 
cases, among others the following: Chase vs. Hamilton Ins. 
Co. (1859), 20 N. Y., 52; Rohrbach vs. Germania Fire Ins. Co. 
(1875), 62 N. Y., 47; Alexander vs. Germania Fire Ins. Co. 
(1876), 66 N. Y., 464; Van Schoick vs. Niagara Fire Ins. Co. 
(1877), 68 N. Y., 434; Sprague vs. Holland Purchase Co. (1877), 
69 N. Y., 128; Whited vs. Germania Fire Ins. Co. (1879), 76 N. 
Y., 415; Flynn vs. Equitable Life Ins. Co. (1879), 78 N. Y., 568; 
Grattan vs. Metropolitan Life Ins. Co. (1880), 80 N. Y., 281; 
another of the same name (1883), 92 N. Y., 274; Fowler vs. 
Metropolitan Life Ins. Co. (1889), 116 N. Y., 389; O’Brien vs. 
Home Benefit Society (1889), 117 N. Y., 310; Berry vs. Ameri- 
can Central Ins. Co. (1892), 132 N. Y., 49; Cross vs. National 
Fire Ins. Co. (1892), 132 N. Y., 133; Quinlan vs. Providence 
Washington Ins. Co. (1892), 133 N. Y., 356; Baumgartel vs. 
Providence Washington Ins. Co. (1893), 136 N. Y., 547; Mce- 
Nally vs. Phoenix Ins. Co. (1893), 137 N. Y., 389; Moore vs. 
Hanover Fire Ins. Co. (1894), 141 N. Y., 219; Forward vs. Con- 
tinental Ins. Co. (1894), 142 N. Y., 382; Wood vs. American 
Fire Ins. Co. (1896), 149 N. Y., 382; Robbins vs. Springfield 
Fire Ins. Co. (1896), 149 N. Y., 477. These cases show that the 
Court of Appeals of New York has not adhered with entire con- 
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sistency to any definite rule. In most cases, however, where the 
insured acted with express notice of limitations upon the au- 
thority of the insurer’s agent, he was not permitted to bind the 
insured by the acts of the agent done outside of such limitations. 
None of the cases is strictly in point with the present. The one 
most nearly so is the Sternaman Case, already distinguished. 
Our review satisfies us that by the common law of the State of 
New York the plaintiff in an action at law upon a life insurance 
policy may not avoid the effect of a warranty contained in the 
application, on the ground that an agent of the company knew 
the facts and incorrectly entered them in the application, where 
the instrument itself contains an express limitation upon the 
powers of the agent, such as is contained in the application be- 
fore us. At least, this is true so far as answers written by the 
insurance solicitor are concerned, the answers being such as the 
applicant himself was at liberty to insert. 

The judgment of the Supreme Court should be reversed, and 
a venire de novo awarded. 


SUPREME COURT OF ILLINOIS. 


ROYAL CIRCLE 
v8. 
ACHTERRATH.* 


The certificate of a benevolent society provided that it should be incon- 
testable after a certain period, in case of compliance with the rules of 
the association, and the member remained in good standing. Else- 
where it was provided that the policy was avoided by suicide or death 
in consequence of the violation of law. 

Held, That the presumption is against insanity in case of suicide, 


Weld, That the certificate must be liberally construed, and that where the 
member remained in good standing otherwise, it was incontestable on 
account of suicide. 

Held, That suicide was not a criminal violation of law in Illinois. 

Held, That actual suicide was not an attempt at suicide within the meaning 
of the certificate. 


Appeal from Appellate Court, Third District. Action by 
Elizabeth Achterrath against the Royal Circle. From a judg- 
ment of the Appellate Court (106 Ill. App., 439), affirming a 
judgment for plaintiff, defendant appeals. 





* Decision rendered, Oct. 26, 1903. 
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Statement of facts by MaGruper, J. 

This is an action of assumpsit brought in the Circuit Court of 
Hancock County by the appellee, Elizabeth Achterrath, against 
the Royal Circle, a fraternal insurance society, to recover on a 
certificate issued by said society to one William Achterrath, hus- 
band of plaintiff below. 

The certificate sued upon was dated January 19, 1899, and 
provides as follows :— 


This certificate is issued to William Achterrath, a member 
of Augusta Circle No. 194, The Royal Circle, located at Au- 
gusta, Ill., upon evidence received from said circle that said 
member is a contributor to the benefit fund of this order, upon 
condition that the statements and representations made by 
said member in the petition for this membership in said circle, 
and the statements certified to by him to the worthy medical 
examiner, both of which are filed in the supreme secretary’s 
office, be made a part of this contract, and upon condition that 
the said member complies in the future with the laws, rules 
and regulations now governing the said circle and fund, or that 
may hereafter be enacted by the supreme circle to govern said 
circle and fund. These conditions being complied with, the 
supreme circle of the Royal Circle hereby promises and binds 
itself to pay out of its benefit fund to Elizabeth Achterrath, 
wife, not to exceed $2,000.00 in accordance with and under 
the provisions of the laws governing said fund, upon satisfac- 
tory evidence of the death of said member, and upon the sur- 
render of this certificate; or not to exceed $1,000.00, in ac- 
cordance with and under the provisions of the laws governing 
said fund, upon satisfactory evidence of the permanent total 
disability of said member by accident; or not to exceed $500.- 
00 in the event of the loss of a foot or a hand by accident; pro- 
vided always, that said member is in good standing in this 
order at the time of said death or disability; and provided 
also, that this certificate shall not have been surrendered by 
said member, and another certificate issued at the request of 
said member, in accordance with the laws of this order. 


The certificate was signed by the supreme president and the 
supreme secretary, and the corporate seal was attached; and 
written upon the same were the following words; to wit: “TI ac- 
cept this certificate on the conditions named herein.” On No- 
vember 22, 1899, the sum of $500 was paid on the certificate on 
account of the loss of one hand by the insured, as appears from 
an indorsement on the certificate, leaving $1,500 due thereon. 

May 8, 1901, William Achterrath, the insured, came to his 
death by suicide, he having shot himself in the head with a re- 
volver at his home in Augusta Township. 
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The declaration sets out the certificate in hee verba, and avers 
among other things, that William Achterrath died on May 8, 
1901, and that he was at that time in good standing, and had 
complied with all the laws, rules, and regulations of the society ; 
and that his widow within a reasonable time furnished appellant 
with satisfactory evidence of his death, and offered to deliver up 


the certificate upon payment to her of the amount due thereon, 
etc. 


The defendant below filed a plea of the general issue, and two 
special pleas. The second plea averred that it was provided in 
the contract of insurance that if the insured should die by self- 
destruction the certificate should be null and void, and that 
William Achterrath did die by self-destruction, and therefore the 
certificate and contract were of no binding effect on the defend- 
ant, and that defendant was thereby released from said contract. 
The third plea alleged that, in and by the application for mem- 
bership signed by William Achterrath, which was a part of the 
contract of insurance, it was provided that if he should die by sui- 
cide, whether sane or insane, the defendant should not be held 
liable under the contract; and avers that he did commit suicide, 
whether sane or insane, and therefore the contract and certificate 
were wholly null and void. Issue was joined upon the plea of 
general issue. 

Two replications were filed to the second plea, the first deny- 
ing that it was provided in the contract that self-destruction of 
Achterrath should render the contract void, and the second set- 
ting up that Achterrath did not die by self-destruction. The de- 
fendant below joined issue upon these replications. To the third 
plea a replication was filed to the effect that Achterrath did not 
make application for membership, in which it was agreed if he 
should die by suicide, whether sane or insane, the defendant 
should not be held liable; and the further replication was filed 
that Achterrath did not commit suicide. Issue was joined upon 
these replications. 

The appellee, the plaintiff below, filed a replication, spoken of 
as replication No. 6, to the second and third pleas. In this repli- 
cation, after referring to the organization of the society or order, 
and to its adoption of a constitution and by-laws, and after re- 
ferring to section 1 of article 1 of the constitution, providing for 
the name and location of the association, and to section I of arti- 
cle 4, providing that the supreme circle may grant authority to 
organize any number of local circles, etc., and after setting forth 
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that in article 2 of the constitution the object of the society was 
stated to be, first, for social and fraternal benefits to all accept- 
able white persons between the ages of eighteen and fifty-nine 
years; second, to provide for the families of the deceased mem- 
bers, and to assist the disabled from old age or accident by 
equitable assessments upon its members; and, third, to provide 
death benefits to all its beneficiary members, etc.; and after re- 
ferring to section I of article 3 of the constitution, providing that 
white persons of either sex who shall pass the required medical 
examination may become beneficial members by complying with 
all the laws and regulations of the order as set forth in its by- 
laws and the benefit certificate, it is then averred that by section 
I of article 16 of the constitution of the order it is provided that, 

After two years from the date of a certificate, the member con- 

tinuing in good standing, the only conditions binding upon the 

member are the agreements as to his full compliance with the 
laws and rules of the association, and that all dues and assess- 
ments shall have been paid as required. In all other respects 

the payment of any sum due under any certificate, issued to a 

member, shall be indisputable and incontestable. 

The sixth replication then avers that William Achterrath be- 
came a member of the order under the provisions of the constitu- 
tion and by-laws in force at that time, and at the time the cer- 
tificate was issued, and so remained during his lifetime; that he 
was in good standing in the order at the time of his death, and 
that, under said section 1 of article 16, the amount due plaintiff is 
incontestable and indisputable by defendant, and that defendant 
is estopped from refusing payment on account of Achterrath’s 
death by self-destruction. 

The plaintiff below filed a further replication, spoken of as 
replication No. 7, to the second and third pleas, averring that 
after the defendant knew of Achterrath’s death by self-destruc- 
tion, it collected and accepted from the plaintiff eighty-five cents, 
the full amount of one assessment levied against Achterrath, 
and still retains the money, and thereby waived the provision 
against suicide, and cannot claim exemption on account thereof. 

The defendant below, appellant here, filed a rejoinder to the 
sixth replication, averring that, while it admitted its incorpora- 
tion, and that the constitution and by-laws provided the things 
set forth in the replication, yet Achterrath did not make full 
compliance with the laws, rules, and regulations, in that he com- 
mitted suicide or self-destruction; that he died by his own hand, 
willfully and intentionally shooting himself with a pistol; and 
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that therefore, section 1 of article 16 is not binding on the de- 
fendant, but rendered the contract null and void, wherefore Ach- 
terrath lost his good standing, and was not at his death in good 
standing; and that the defendant was discharged from liability 
under the contract. The plaintiff below demurred to this re- 
joinder to the sixth replication, and the demurrer was sustained. 
The defendant below then filed its amended rejoinder to the 
sixth replication, therein admitting the incorporation of the 
plaintiff under the laws of Illinois, and that its constitution and 
by-laws provided the things set forth in the replication, but al- 
leging that William Achterrath was not in good standing at the 
time of his death. To this rejoinder plaintiff added the similiter. 

Defendant below filed a rejoinder to plaintiff's seventh replica- 
tion, setting up that it was provided by section 1 of article 12 of 
the constitution and by-laws of defendant, which were a part of 
his contract, that all assessments are due and payable to the 
local secretary of the circle to which the member belongs on the 
first day of each month, and that the assessment referred to in 
the seventh replication was due and payable on May I, Igot, 
prior to the death of Achterrath; that defendant had a right to 
accept it; that defendant had no knowledge of the manner of 
Achterrath’s death until after the assessment was due and pay- 
able, and, by receiving it, did not waive any part of the contract 
providing that self-destruction should avoid the contract. Plain- 
tiff joined issue upon this rejoinder. 

The cause was tried before the court and a jury. The jury 
found a verdict for the plaintiff below, and assessed her dam- 
ages at $1,500. Motion for new trial was sustained, and the ver- 
dict was set aside. A second trial then took place with the same 
result; to wit, verdict and judgment in favor of plaintiff below 
for $1,500 and costs. The motion for new trial after the rendi-- 
tion of the second verdict was overruled. Upon appeal to the 
Appellate Court the judgment of the Circuit Court in favor of 
plaintiff for $1,500 and costs has been affirmed. The present ap- 
peal is from such judgment of affirmance. 

Upon the trial, the plaintiff below not only introduced the 
benefit certificate already set forth, but also the application of 
William Achterrath for membership in the circle, and the consti- 
tution and by-laws of the circle in force January 21, 1901. She 
also introduced in evidence the proofs of loss, signed by her and 
made under oath to the supreme circle, in which she gave sui- 
cide as the cause of the death of her husband, to which proofs 
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of loss was attached the sworn statement of the physician, pro- 
cured by her to make medical proof of the death, which state- 
ment also gave suicide as the cause of the death. It also ap- 
peared in evidence that the original verdict of the coroner’s jury 
was that the insured “came to his death by two wounds in the 
head inflicted by his own hand,” etc. 

The eighth clause of the application of the deceased for mem- 
bership in the order was as follows :— 


I further agree that this order shall not be responsible under 
this contract, if my health shall become impaired by the use of 
narcotics, or alcoholic, vinous, or malt liquors, or shall die 
in consequence of a duel, or by suicide, whether sane or insane, 
or by the hands of a beneficiary hereunder (except by accident), 
or in consequence of the violation or attempted violation of 
the laws of any State or Territory of the United States. 


The ninth clause of the application, following immediately 
after the eighth clause above set forth, is as follows :— 


I agree to make punctual payment of all dues and assess- 
ments for which I may become liable, and to conform in all re- 
spects to the constitution, laws, rules and usages of this order 
now in force, or which may hereafter be adopted by the su- 
preme circle thereof. 

Section 5 of article 10 of the constitution of the order is as fol- 
lows :— 


If a member dies in consequence of'a duel, or by the hands 
of justice, or by the practice of any pernicious habit that obvi- 
ously tends to shorten life, or by self-destruction, or by the 
use of intoxicating liquor, or by or on account of the viola- 
tion of any criminal law of any State, province or municipality, 
then, in all such cases, the certificate of membership shall be 
null and void, but the board of directors, if in their judgment 
the circumstances attending such death warrant it, may, at 
their option, without prejudice, pay any sum not exceeding 
the full amount thereof. 


Section 1 of article 14 of the constitution provides as follows: 


If a member becomes intoxicated or commits an offense 
against a member or the good name of the order, or violates 
the constitution or the laws of the order, or commits any dis- 
honorable act, or is known to have had dishonorable or un- 
chaste character or reputation at the time of his or her 
admission into the order, the person knowing it shall com- 
municate the facts in writing, and the names of all the wit- 
nesses, to the worthy ruler of the local circle to which the 
offending member belongs, who shall at once appoint a com- 
mittee of five discreet persons, members of the local circle, 
who shall proceed to investigate the matter, and report in 
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writing the testimony, and all the facts bearing upon the case, 
whereupon the worthy ruler shall instruct the secretary to 
notify all the officers of the local circle to meet as a committee, 
and hear all the testimony on both sides. The accused shall 
be notified to appear to defend himself with witnesses. This 
committee of officers shall report their recommendations to 
the next meeting of the local circle, when final action will be 
taken. The committee’s recommendation, adopted by a ma- 
jority vote of the local circle, shall be final, but no such vote 
shall be taken unless notice of such meeting be sent to each 
member of the local circle. 
Don E. Minor, Dunn & KENNEY, aud RissE & RISSE, for 
Appellant. 
APoLLos W. O’ HARRA and STERLING P. LEMmon, /or Appellee. 
MAGRUDER. J. (after stating the facts). 
In the case at bar, the proof shows that William Achterrath, 
to whom the benefit certificate sued upon was issued, died by his 
own hand. While the affirmative proof in the case does not 
show whether the deceased was sane or not at the time of his 
death, yet there is no proof that he was in such a state of mind 
as to be unconscious of the physical nature of the act of self-de- 
struction, and therefore, in the absence of any proof as to his 
insanity, all the presumptions are in favor of his sanity: Grand 
Lodge I. O. M. A. vs. Wieting, 168 Ill., 408; Dickerson vs. 
Northwestern Mutual Life Ins. Co., 200 Il., 270. It follows that, 
under the terms and provisions of the benefit certificate, and of 
the application for membership, and of the constitution and by- 
laws of the appellant association, except those contained in sec- 
tion 1 of article 16 of the constitution of the order, the appellant 
would not be liable to the appellee in this suit. Consequently, 
the real and substantial, and only material, question in the case, 
is whether the remaining $1,500 due upon the face of the benefit 
certificate is indisputable and incontestable by the appellant on 
account of the provision contained in section 1 of article 16 of 
the constitution, that section being indisputably a part of the 
contract between the society and the insured. In other words, is 
the appellant estopped from refusing payment on account of 
Achterrath’s death by suicide, by reason of the “ incontestable 
clause” quoted in the statement preceding this opinion as sec- 
tion I of article 16 of appellant’s constitution? 
Section 1 of article 16 provides that 


After two years from the date of a certificate, the member 
continuing in good standing, the only conditions binding upon 
the member are the agreements as to his full compliance with 
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the laws and rules of the association, and that all dues and as- 
sessments shall be paid as required. In all other respects the 
payment of any sum, due under any certificate issued to a 
member, shall be indisputable and incontestable. 


Before proceeding to consider the proper meaning and inter- 
pretation of this incontestable clause, it may be well to refer to 
some of the authorities which have considered the force and 
effect to be given to such clauses. Courts have frequently recog- 
nized the validity of clauses making policies of life insurance and 
benefit certificates in benevolent associations incontestable by 
the company or association under certain conditions. Stipula- 
tions to the effect that a policy or certificate shall become incon- 
testable for fraud in procuring the same after the lapse of a 
specified period from the date of its issue have been held valid as 
creating a short statute of limitations in favor of the insured, and 
as giving the insurer a limited period for the purpose of testing 
the validity of the policy. In such cases the company or associa- 
tion cannot set up fraud as a defense if the period so fixed is 
sufficient to enable the company or association, by the exercise 
of proper diligence, to ascertain whether fraud has been 
practiced or not. Such clauses, making a policy or certificate 
incontestable for fraud, have fixed such period at from one to 
three years from the date of the issuance of the policy or certifi- 
cate: Massachusetts Life Ass’n vs. Robinson, 104 Ga., 256; 
Patterson vs. Natural Premium Mutual Life Ins. Co., 100 Wis., 
118; Wright vs. Mutual Benefit Life Ass’n, 118 N. Y., 237; 
Clement vs. New York Life Ins. Co., 101 Tenn., 22. “It has been 
held that where a policy provides that it shall be incontestable 
after a certain period, except for certain causes, death by suicide 
not being one of the excepted causes, such clause will apply in 
case of the death of the insured by suicide, notwithstanding the 
policy contains another clause providing that death by suicide 
is not a risk which the company assumes:” 19 Am. & Eng. 
Ency. of Law (2d Ed.), p. 80; Mareck vs. Mutual Reserve Fund 
Life Ass’n, 62 Minn., 39; Goodwin vs. Provident Savings Life 
Assurance Ass’n, 97 Iowa, 226; Simpson vs. Life Ins. Co., 115 
N. C., 393; Mutual Reserve Fund Life Ass’n vs. Payne (Tex. 
Civ. App.), 32 S. W., 1063; Murray vs. State Mutual Life Ins. 
Co., 22 R. I., 524; Kline vs. National Benefit Ass’n, 111 Ind., 
462. In interpreting incontestable clauses, several well-known 
rules of construction are adopted as being peculiarly applicable 
to contracts of this class. One of these rules of construction is 
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that such contracts are to be liberally construed in favor of the 
insured. In First National Bank vs. Insurance Co. (95 U. S., 
673) it was said that, “the policy having been prepared by the 
insurers, it should be construed most strongly against them.” 
In Thompson vs. Insurance Co. (136 U. S., 297) it was said: “If 
a policy is so drawn as to require interpretation, and to be fairly 
susceptible of two different constructions, the one will be adopted 
that is most favorable to the insured.” See, also, Massachusetts 
Life Ass’n vs. Robinson, 104 Ga., 277. In the American & Eng- 
lish Encyclopedia of Law (vol. 19, 2d Ed., p. 80) it is said: “In 
regard to matters which would have the effect of defeating or 
destroying the contract, if there is a reasonable doubt as to the 
extent of the application of the incontestable clause it must be 
solved in favor of the beneficiary, and stipulations in the policy 
to the contrary must yield. Thus it has been held that a clause 
in the policy providing that ‘ if the terms of this contract be com- 
plied with it shall be incontestable after one year from its date,’ 
though the meaning is somewhat doubtful, will relieve the in- 
sured from the effect of a false warranty after the expiration of 
one year. * * * So it has been held that where a policy omits 
the ‘ suicide clause,’ but contains a clause making it absolutely 
incontestable from the date of its delivery and acceptance, ex- 
cept for nonpayment of premiums or misstatement of age, in- 
tentional suicide while sane, although technically a crime, can- 
not be set up as a defense under another clause of the policy in 
effect providing that death ‘in consequence of or in violation of 
law’ is not a risk covered by the policy.” 

So, in Mareck vs. Mutual Reserve Fund Life Ass’n, supra, it 
was said: “If there is a reasonable doubt as to the extent of 
the application of the ‘ incontestable clause,’ it must be solved in 
favor of the beneficiary. This clause was inserted in the contract 
by the company itself. * * * Another reason why the insured 
might well understand the clause as meaning this [that is, that 
the company agreed to waive the condition as to suicide after 
five years], and why the company itself may have intended it to 
have that meaning, is the fact that it is the custom of many life 
insurance companies to limit the operation of conditions as to 
suicide to a fixed period, and to make their policies thereafter 
incontestable on that ground.” In the case last referred to, of 
Mareck vs. Mutual Reserve Fund Life Ass’n, there was written 
in ink across the face of the policy, and forming a part of it, the 
following: “After five years from the date of this certificate, it 
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is incontestable for any cause, except nonpayment of dues or 
mortuary assessments at the times and places, and in the manner 
herein provided, the age of the member being correctly stated in 
the application for this certificate.” The age of the insured was 
correctly stated in his application, and all dues and mortuary 
assessments were duly paid up to the time of his death, and more 
than five years after the date of the certificate the insured came 
to his death by his own hand; and it was there held that the in- 
contestable clause applied, and that the company was liable for 
the full amount named in the life insurance policy. In Goodwin 
vs. Provident Savings Life Assurance Ass’n (97 lowa, 234) it 
appeared that by the terms of the policy it was incontestable 
after two years from its date, except for fraud in procuring it, 
subject, however, to stipulations regarding payments of pre- 
miums and extrahazardous occupations, and it was there said by 
the court: “ The tenets established for the guidance of courts in 
such matters are well understood, and no one is better estab- 
lished than that in all cases the policy must be liberally construed 
in favor of the assured, so as not to defeat, without a plain neces- 
sity, his claim for indemnity. And when the words used may, 
without violence, be given two interpretations, that which will 
sustain the claim and cover the loss should be adopted. * * * 
The proper construction of this policy, taken in connection with 
the application, we think, is that the policy does not cover death 
by suicide occurring within two years from the date of its deliv- 
ery, but that after two vears it is incontestable except upon the 
grounds stated therein. This construction will give effect to all 
the provisions of the policy, and, as such a result is always 
sought for by courts in interpreting all classes of contracts, we 
are quite content with it. We are the better satisfied with this 
conclusion because it seems that, in life insurance, certain com- 
panies limit the operation of the conditions as to suicide to a 
fixed period, and make their policies incontestable on that 
ground thereafter.” 


An application of the rules thus announced in relation to these 
incontestable clauses in policies of insurance and benefit certifi- 
cates leads to the conclusion that the appellant is estopped from 
denying its liability to the appellee upon the benefit certificate, 
here sued upon, by reason of the provision contained in section 
I of article 16 of the constitution. It is claimed by the appellant 
that William Achterrath did not continue in good standing by 
reason of the fact that he committed suicide. When the consti- 
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tution provides that “ after two years from the date of a certifi- 
cate, the member continuing in good standing, the only condi- 
tions binding upon the member are the agreements,” etc., it is 
not meant that by the act of taking his life the member does 
not continue in good standing. The meaning is that he must 
continue to be in good standing during the period of two years 
after the issuance or date of the certificate, and up to the time of 
his death. The loss of good standing, as here contemplated, is 
not such loss as that occurring by the act of death, but the refer- 
ence is to such good standing as exists up to the time of the 
death. The life of the insured is ended the moment the act of 
suicide is performed, and there is no interval for loss of good 
standing in the order. In the next place, section 1 of article 14 
of appellant’s constitution, as quoted in the statement preceding 
this opinion, provides for affirmative action to be taken by the 
order in case of any offense against the order being committed 
by the member. The accused must be given an opportunity to 
be heard, and evidence must be taken by a committee, and a re- 
port tnade to the lodge, and a vote had upon the report or 
recommendations of the committee. As the loss of good stand- 
ing of the member must be established by a trial and conviction 
of the offense charged against him, it cannot be said that sui- 
cide is such a loss of good standing as is contemplated by sec- 
tion 1 of article 16, as no investigation or trial could occur to 
establish the loss of good standing after a member’s death. 
When a certificate of membership is issued to a member, that 
certificate is evidence of his good standing at the time of its 
issue, and such good standing will be presumed to continue until 
there is proof that it no longer exists. A member is said to be in 
good standing when he complies with the laws, rules, usages, and 
regulations of the order. Such compliance necessarily includes 
punctual payment of all dues and assessments for which the 
member may become liable. Good standing also means good 
conduct; that is, freedom from the violation of those require- 
ments which indicate the benevolent purposes of the society, or 
express its intention to insist upon a high standard of character 
among its members: Independent Order of Foresters vs. Zak, 
136 Ill., 185; Royal Templars of Temperance vs. Curd, 111 IIL, 
284. The words of the certificate here sued upon are as follows: 
“Provided always that said member is in good standing in this 
order at the time of said death.” In relation to words of a simi- 
lar kind we said, in Independent Order of Foresters vs. Zak, 
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supra: “ Under such a constitution as that of appellant, the 
loss of good standing must be shown by some official action on 
the part of the organization. * * * The order is a corporate 
body. The attitude of a corporate body toward one of its mem- 
bers can only be known through its action as such corporate 
body. The only proper evidence of such action will be the rec- 
ords or proceedings of the organization itself.” It is clear that, 
inasmuch as loss of good standing on the part of a member must 
be thus established by corporate action, such loss of good 
standing does not include the act of the member in committing 
suicide. See, also, Niblack on Accident Insurance and Benefit 
Societies (2d Ed.), §§ 155-157, inclusive; also § 323. At sec- 
tion 323 of the second edition of Niblack’s work on Accident 
Insurance and Benefit Societies, the author says: “ Proof that 
the society recognized the decedent as a member up to a short 
time before his death, in connection with the presumption that 
all persons follow such laws, rules, and regulations as they are 
subject to, is sufficient evidence of the good standing of decedent 
to maintain the action.” It is not denied in this case that the 
deceased, William Achterrath, paid all his dues, and conformed 
in every respect to such requirements of the society as entitled 
him to a good standing up to the time of his death, independently 
and outside of the fact that he died by his own hand: 2 Bacon 
on Benefit Societies and Life Insurance (2d Ed.), § 414. 

Again, the constitution and by-laws of the appellant society, 
which are a part of the contract made by it with the deceased, 
recognize a distinction between loss of good standing in the so- 
ciety, and self-destruction. A member’s certificate may become 
void by his loss of good standing in the order, but such loss of 
good standing is determined, as a general thing, by a trial and 
conviction in the order. When, however, a member takes his 
own life, no trial can be had, and none is required by the con- 
stitution of the order. The act of suicide works a forieiture of 
the certificate, not because the member is thereby deprived of 
his good standing in the order at the time of his death, but 
because, aside from all question of good standing, it is especially 
provided that suicide in and of itself shall defeat a recovery. If 
the intention was that loss of good standing in the order always 
occurred when death was from self-destruction, then there would 
be no occasion for providing especially against suicide. In such 
case it would only be necessary to provide generally that loss of 
good standing should work a forfeiture of the policy, and, if the 
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commission of suicide is included in the loss of good standing, 
the special provisions against suicide would be unnecessary. 

Counsel for appellant, however, claim that suicide is a crime, 
and that, therefore, the appellant is not liable under the pro- 
visions of its constitution, which make the certificate null and 
void if a member dies on account of the violation of any criminal 
law of any State, province, or municipality. But suicide is not 
a crime under the statutes of this State. In New York, although 
suicide is not a crime, an attempt to commit suicide is a crime, 
but it has been held in that State that the fact that a member 
killed himself is not a defense to an action under a provision of 
the contract that it should be void if he should die “in violation 
of, or attempt to violate, any criminal law:” Darrow vs. Family 
Fund Society, 116 N. Y., 537. In Kerr vs. Minnesota Mutual 
Benefit Ass’n (39 Minn., 174), where a policy of insurance pro- 
vided that “ if the assured shall die in, or in consequence of, the 
violation of any criminal law of any country, State or territory 
in which the assured may be, this certificate shall be null and 
void,” it was held that death by suicide is not, within the proper 
meaning of the policy, to be considered as the violation of law 
therein referred to; and in that case it was said by the Supreme 
Court of Minnesota: “And under the general language here 
used, which must be construed favorably to the assured, and 
strictly as against the company, the violation of law referred to 
in the policy ought not, we think, to be construed to mean or in- 
clude suicide. Suicide, though strictly a crime, is not reckoned 
among offenses or violations of law, such as the language of the 
policy would be commonly understood to refer to.” 

Counsel for appellant also say that, while suicide itself may 
not be a crime, yet the attempt to commit suicide is a crime. 
3ut “an attempt to commit crime imports a purpose not fully 
accomplished to commit it. It is the attempt to commit suicide 
that is the crime, while the taking of one’s own life is no viola- 
tion of the criminal law. * * * While the attempt to commit 
suicide is a crime, the accomplishment of the purpose to do so is 
not:” Darrow vs. Family Fund Society, supra. In the case at 
bar, suicide was actually accomplished, and therefore it cannot 
be said that the deceased was guilty of the attempt to commit 
suicide. ‘ If the act fails to accomplish its purpose, it constitutes 
an attempt; but, if the result of it is the consummation of the 
purpose, the act is not commonly designated as an attempt :” 
Darrow vs. Family Fund Society, supra. 
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The benefit certificate issued to the deceased was issued Janu- 
ary 19, 1899, and his death took place May 8, 1901, more than 
two years after the issuance of the certificate. Inasmuch as he 
continued to be in good standing up to the time of his death, the 
question arises as to the meaning of that part of section 1 of 
article 16 which reads as follows: ‘ The only conditions bind- 
ing upon the member are the agreements as to his full compli- 
ance with the laws and rules of the association, and that all dues 
and assessments shall be paid as required. In all other respects 
the payment of any sum due under any certificate issued to a 
member, shall be indisputable and incontestable.” After the 
expiration of the two years from the date oi the certificate, the 
only conditions binding upon William Achterrath were the 
agreements as to his full compliance with the laws and rules of 
the association, and that all dues and assessments should have 
been paid as required. It is not denied that he paid all dues and 
assessments as required; and the only question remaining is 
whether the agreements as to his full compliance with the laws 
and rules of the association include or exclude the provisions in 
regard to suicide and self-destruction. 

The certificate in this case provides that the statements and 
representations made by Achterrath in the petition or applica- 
tion for his membership in the circle shall be made a part of the 
contract embodied in the certificate. When we look at the ap- 
plication for membership, we find two agreements embodied in 
the eighth and ninth clauses of the application, and following 
the one upon the other. By the first of these agreements, Ach- 
terrath says :— 

I further agree that the order shall not be responsible under 
this contract, if * * * Ishalldie * * * by suicide, 
whether sane or insane, 

Etc. By the terms of the second agreement, embodied in clause 
9, he says :— 


I agree to make punctual payment of all dues and assess- 
ments for which I may become liable, and to conform in all 
respects to the constitution, laws, rules, and usages of this 
order now in force, or which may hereafter be adopted by the 
supreme circle thereof. 


By agreeing that the order shall not be responsible under the 
contract if he should die by suicide, whether sane or insane, he 
made an agreement which stood by itself, and was not depend- 


ent upon anything in the constitution, laws, rules, or usages of 
VoL. XXXITI.—3. 
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the order. It is not to be presumed that, when he made the 
agreement embodied in the ninth clause of the application, it 
was intended to repeat what was agreed to in the eighth clause. 
Therefore, when by the ninth clause he agreed to conform in all 
respects to the constitution, laws, rules, and usages of the order, 
the intention evidently was to refer to such parts of the consti- 
tution, laws, rules, and usages of the order as were not embraced 
in what was agreed to by the terms of clause 8. If the language 
in clause 9 was broad enough to cover the agreement that the 
order should not be responsible in case of his death by suicide, 
then it was unnecessary to make the separate agreement in re- 
gard to dying by suicide which is embodied in clause 8. In con- 
struing two clauses of a contract following one upon the other, 
a construction will not be adopted which makes one a repetition 
of the other. It is true that, by section 5 of article 10 of the con- 
stitution, it is provided that “if a member dies * * * by self- 
destruction * * * the certificate of membership shall be null 
and void.” But all upon this subject that is embodied in section 
5 of article 10 of the constitution is contained in the agreement 
made by the insured in clause 8 of the application. It is there- 
fore to be presumed that the agreement in clause 9 of the appli- 
cation did not refer to that part of section 5 of article 10 of the 
constitution which refers to self-destruction. 

When, now, we come to section I of article 16 of the constitu- 
tion of the order, we find substantially the same language which 
is embodied in clause 9 of the application. This application is 
made out upon a blank furnished by the order itself. Sections 
1 and 3 of article 6 of the constitution refer to the subject of 
filling out the blank application by the applicant and the signing 
of it by him, and to the report of the committee upon the appli- 
cation, and to the indorsement to be made upon the application, 
and to the approval of the application by the supreme medical 
director, and the return of the same to the office of the supreme 
secretary; and it is specifically stated that “ each application for 
membership and indemnity must be in writing on blanks fur- 
nished by the order.” The agreements, embodied in clauses 8 
and 9g of the application in the present case, are parts of a 
printed blank furnished by the order. Unquestionably, the lan- 
guage of this printed blank was in the mind of the order when it 
framed section 1 of article 16. The following words in that sec- 
tion; to wit, “ the agreements as to his full compliance with the 
laws and rules of the association,” are substantially the same as 
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the language used in clause 9 of the application. It is to be pre- 
sumed, therefore, that the reference in section 1 of article 16 of 
the constitution is to the agreement embodied in clause 9 of the 
application, and not to the agreement embodied in clause 8 of 
the application. This conclusion receives indorsement from the 
fact that in clause 9 the agreement is “ to conform in all respects 
to the constitution, laws, rules and usages of this order,” etc. 
The language in section I of article 16 is “ the agreements as to 
his full compliance with the laws and rules of the association.” 
It will be observed that in section I of article 16 the word “ con- 
stitution ” is left out, and the words “ laws and rules” are used. 
The provision that, “if a member dies * * * by self-destruc- 
tion, * * * the certificate of membership shall be null and 
void,” is a part of the constitution of the order; that is to say, it 
is section 5 of article 10 of the constitution. But the agreements 
mentioned in section I of article 16 do not refer to the constitu- 
tion, but only to the laws and rules of the association. It cannot 
be supposed, therefore, that section 1 of article 16 referred to that 
provision of the constitution embodied in section 5 of article ro. 
It is true that the word “rules” is sometimes used in a sense 
sufficiently broad to embrace such rules as are embodied in the 
constitution as well as in the by-laws. But the omission of the 
word “ constitution ” from section 1 of article 16, when the same 
was used in clause 9 of the application, possesses a peculiar 
significance with reference to the interpretation of the language 
now under consideration. 


It is thus apparent that if, after two years from the date of the 
certificate, the member continued in good standing—and such 
was the fact in regard to William Achterrath—the only condi- 
tions after that date binding upon him were the agreements as 
to his full compliance with the laws and rules of the association, 
and not such other agreements as were made independently and 
outside of the laws and rules of the association. It follows that 
the words 

In all other respects the payment of any sum due under any 

certificate, issued to a member, shall be indisputable and in- 

contestable, 
Were intended to mean that the benefit certificate should be in-* 
contestable after two years, except for certain conditions, among 
which suicide was not embraced. Our opinion is that here the 
incontestable clause applies even though the insured came to his 
death by suicide. The only conditions binding upon the member 
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remaining in good standing after the lapse of the two years did 
not embrace any agreements in regard to suicide or death by his 
own hand. At any rate, the language of section 1 of article 16 
leaves it doubtful whether such was the case or not. This being 
so, the rule applies that where there is a reasonable doubt as to 
the extent of the application of the incontestable clause, it must 
be solved in favor of the beneficiary. 

The action of the trial court in ruling upon the evidence, and 
in the giving and refusal of instructions, was in accordance sub- 
stantially with the views here announced. The judgments of the 
Appellate and trial courts were based upon the theory that, un- 
der section I of article 16, the appellant was estopped from refus- 
ing payment on account of Achterrath’s death by self-destruc- 
tion. We think that they adopted the correct theory, and gave 
the correct interpretation to section I of article 16. Accordingly, 
the judgment of the Appellate Court is affirmed. 

Judgment affirmed. 
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MESTREZAT, J. 

This is an action of assumpsit on an insurance policy issued 
by the defendant company on the life of Edward Joseph Murphy, 
the husband of the plaintiff, who was named as the beneficiary. 
The application was signed by the insured on November 18, 
1899, the medical examination was made the next day, and the 
policy was issued November 24, 1899. The death proofs state 
that Murphy died April 5, 1901, of pyelonephritis. The applica- 
tion contains the following questions and answers :— 

16. Are you in good health? Yes. 17. When were you 
last attended by a physician? Four years ago. For what 
complaint? Neuralgia of the face due to a bruise. 23. Have 
you ever had (answer “Yes” or “No” to each) * * * 
spitting of blood? No. 24. Have you ever had any serious 
illness? No. 

The defense to the action is that the answers to these ques- 
tions were not true, and were known to be untrue by the appli- 
cant, Edward Joseph Murphy, when they were made. It is 
claimed by the defendant company that at the time the insured 
signed the application he was not in good health, had consulted 
physicians for hemorrhages and spitting of blood, and died sub- 
sequently, on April 5, 1901, of consumption. The application 
contains, inter alia, the following language :— 


I hereby declare and warrant that all the statements and 
answers to the above questions, as well as those made or to 
be made to the company’s medical examiner, are or shall be 
complete and true, and that they, together with this declara- 
tion, shall form the basis and become a part of the contract of 
insurance hereby applied for. And it is agreed that if any of 
the said answers be incorrect in whole or in part, then the 
policy which may be granted in pursuance hereof shall be null 
and void, and all payments made thereon shall be forfeited to 
the company. And it is further agreed that the policy herein 
applied for shall be accepted subject to the conditions and 
agreements therein contained, and said policy shall not take 
effect until the same shall be issued and delivered by the said 
company, and the first premium paid thereon in full, while my 
health is in the same condition as described in this applica- 
tion. 


In the application, under the questions to be answered by the 
insured, and which were answered by him before the medical 
examiner of the company, is the following :— 

I hereby warrant that the answers to these questions are 


true, and agree that they shall form a part of the contract of 
insurance applied for. 
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The case was submitted to the jury by the learned trial judge 
to determine the truth or falsity of the answers to the questions 
in the application, with instructions that, under the act of 1885 
(P. L., 134), answers which are in fact incorrect and untrue 
would not avoid the policy if they were immaterial to the risk, 
provided they were made in good faith by the insured, and in 
the belief that they were true. The verdict and judgment were 
for the plaintiff, and the defendant company has appealed. 

The first assignment complains that the court erred in refus- 
ing to permit the defendant, on cross-examination, to ask Dr. 
Clark, a witness for plaintiff, the following question: ‘“ Would 
you say that was not a proper treatment for tuberculosis?” The 
treatment referred to was alleged to have been administered by 
Dr. Atlee prior to the date of the application. The question was 
properly excluded. The treatment of the disease was not in is- 
sue, and therefore the question was irrelevant. An affirmative 
reply to the question would have tended to show that the treat- 
ment administered by Dr. Atlee was, in the opinion of the wit- 
ness, proper for tuberculosis, but it would not have aided the 
jury in determining whether the patient was suffering with that 
disease, which was the question at issue. 

The second, third, and fourth assignments allege error by the 
court in excluding the answers to questions, on cross-examina- 
tion, put by the defendant to Dr. Clark, the physician who had 
examined the insured for the risk, to ascertain whether, if the 
witness had been told by the applicant that shortly prior to the 
application he had consulted Dr. Atlee for a cough and for night 
sweats, that fact would have had any effect with regard to pass- 
ing him as a first-class risk. The only effect of the reply to this 
question would have been to show the opinion of the witness as 
to whether, in view of the alleged undisclosed facts, the risk was 
first-class, and whether, if the alleged fact had been known, the 
risk would have been accepted by the company. The issue to be 
determined by the jury, however, was the truth or falsity of the 
answers of the insured to the questions put to him by the medi- 
cal examiner ; and, as affecting that issue, it is apparent that it 
was wholly immaterial and of no consequence what, under other 
facts than those disclosed by the application, the witness thought 
about the character of the risk, whether it was good or bad, and 
whether the company would or would not have accepted it. The 
testimony was therefore properly excluded. This question has 
been ruled in other States, and a like conclusion reached. In 
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Rawls vs. American Mutual Life Insurance Co. (N. Y., 84 Am. 
Dec., 280), a physician was asked on cross-examination, if he 
had known the insured had been addicted to certain practices, 
would he have regarded his conduct as likely to impair his 
health; and then the medical examiner was asked on cross-ex- 
amination: “If you had known, at the time you had made this 
examination [referring to the examination made for the defend- 
ants], that Fisher was in the habit of using intoxicating liquors 
to excess, would you have regarded his life healthy and the risk 
good?” The court held that the testimony was properly re- 
jected, and observed: “ This testimony was incompetent both 
on principle and authority. It was of no consequence what, in 
the opinion of these physicians in certain cases, and under a cer- 
tain state of facts, would be a good or bad risk for a life insur- 
ance company to take, or what circumstances should be consid- 
ered on the question of increasing or lessening the rates of 
insurance. ‘These witnesses might give their opinion on mat- 
ters of science connected with their profession, but were not re- 
ceivable to state their views on the matter in which others would 
be influenced if certain specific facts existed.” This decision was 
followed in New York, in Higbie vs. Guardian Mutual Life In- 
surance Co., 53 N. Y., 603. There the medical examiner, called 
as a witness for defendant, was asked in substance whether, if 
he had been advised of certain alleged undisclosed facts, it would 
have called upon him to make further inquiries, and as to the 
effect such knowledge would have had upon his answer to the 
question as to the propriety of taking the risk. It was held that 
these questions were properly rejected. In Illinois a similar 
view is taken of the admissibility of such testimony. In Mutual 
Aid Association vs. Hall (118 Ill., 169) the medical examiner of 
the company was the witness being interrogated. The court ap- 
proved the ruling of the trial court in sustaining the objection 
to the testimony, and said: “They [questions] were, in sub- 
stance, whether Hall’s application for membership in the asso- 
ciation would have been favorably passed upon if it had been 
stated in such application that he drank liquor. We think that 
the objections to these questions were properly sustained. The 
real issue was whether the statements made in the application 
were true or false. What would have been the effect if some dif- 
ferent statement from that therein contained had been made to 
the association was of no consequence.” 

The fifth assignment may be dismissed with the remark that a 
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responsive answer to the question put to the witness would not, 
in itself, have tended to disclose any existing disease, which, as 
stated by counsel or argument, was the purpose of the question. 

The sixth to the twelfth assignments, inclusive, and the twen- 
ty-second assignment, may be considered together. The defense 
to this action in the court below was, as we have seen, that the 
insured made false answers to the questions put to him by the 
medical examiner. For the purpose of establishing this fact, the 
defendant offered to show that the insured was afflicted with 
consumption during the latter half_of the year Ig00, and that he 
died of that disease in the spring of 1901. The trial court held 
that the evidence was not admissible; that “ to ascertain whether 
he had consumption at the time [of the issuance of the policy], 
to prove that he had consumption in September, 1900, would 
not be any evidence in this case.” The learned judge, therefore, 
excluded the testimony offered by the defendant to show the 
condition of the insured’s health in 1900, and that he subse- 
quently died of consumption; and these assignments under con- 
sideration raise the question of the correctness of this ruling. 
We think the evidence should have been admitted. The defend- 
ant had introduced testimony tending to show that during the 
year 1899, immediately prior to the date of the policy, the insured 
was afflicted with consumption, and during that time was 
treated for that disease. It would have been evidence confirma- 
tive of this testimony to show that the insured was suffering with 
and being treated for consumption from a date a few months 
after the policy was issued till he died with the disease in the 
spring of 1901. The well-understood character of this disease, as 
being usually slow and lingering, should not be overlooked in 
determining the relevancy of the excluded evidence. It is doubt- 
less true, we think, that the insured could have been first at- 
tacked by the disease subsequent to the date of the policy, and 
under the evidence the jury could have so found. On the other 
hand, if the testimony convinced the jury that during the greater 
part of the year 1900 the insured was afflicted with consumption, 
and that he died with that disease in the spring of 1go1, there 
would have been evidence, taken in connection with like testi- 
mony as to the condition of the insured previous to the issuance 
of the policy, to justify the jury in finding that he had the disease 
at the date he made his answers to the questions of the defend- 
ant’s medical examiner in November, t8yg9. Whether the dis- 
ease, if shown to have been present in the insured in 1900, ex- 
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isted at any prior date, would have to be determined from the 
progress it had then made, and from the facts disclosed by ex- 
pert medical testimony. This evidence should go to the jury, 
with the testimony showing the alleged similar physical condi- 
tion of the insured in 1899, as bearing upon.his condition at the 
time of the issuance of the policy, and hence upon the truth or 
falsity of the statements in his application. The weight of the 
testimony and the credibility of the witnesses were, as in other 
cases, for the jury. We are therefore of opinion that the trial 
court was in error in rejecting the testimony offered by the de- 
fendant tending to show that the insured was suffering with con- 
sumption in 1900 and died of that disease in the spring of Igot. 

The numerous remaining assignments of error may be con- 
sidered without special reference being made to them separately. 
The correctness of the questions raised by these assignments 
requires an interpretation of the act of June 23, 1885 (P. L., 134, 
Purd. Dig., 1046), and its application to the case in hand. The 
first section of the act is as follows :— 

Whenever the application ior a policy of life insurance con- 
tains a clause of warranty of the truth of the answers therein 
contained, no misrepresentation or untrue statement in such 
application made in good faith by the applicant, shall effect a 
forfeiture or be a ground of defense in any suit brought upon 
any policy of insurance issued upon the faith of such applica- 
tion, unless such misrepresentation or untrue statement relate 
to some matter material to the risk. 

Hartman vs. Keystone Insurance Co. (21 Pa., 466) was an 
action on a life insurance policy in which it was stipulated that 
any untrue or fraudulent allegations in effecting the insurance 
should avoid the policy, and that the statements of the assured 
should form the basis of the contract. Chief Justice Black, de- 
livering the opinion, says: ‘ The plaintiff can only recover if the 
declaration of the assured, upon the faith of which the risk was 
taken, was strictly true in every material part. It will not do to 
say that this was immaterial. Every fact is material which in- 
creases the risk, or which, if disclosed, would have been a fair 
reason for demanding a higher premium. Nor is it of any con- 
sequence that the death was not, in fact, produced by a cause 
connected with the subject of the misrepresentation. One who 
falsely declares himself free from consumption cannot effect a 
valid insurance on his own life, though he died of cholera.’ A 
soldier or sailor who warrants himself a merchant has a void 
policy, even though he is not slain in battle, or does not perish at 





42 Insurance Law Journal. [Jan., 


’ 


sea.” In Wall vs. Royal Society (179 Pa., 355) it is said (Green, 
J.): “ The general doctrine that in actions on policies of insur- 
ance, with a warranty of the truth of the facts, the validity of the 
contract depends on the truth of the warranty, and that the en- 
gagement of the policyholder is absolute that the facts shall be 
as they are stated when his rights under the policy attach, is so 
very familiar, and has been so frequently declared, that a mere 
reference to a few of our modern decisions will suffice.” 

The act of 1885 has frequently been before this court for con- 
struction. In the recent case of Lutz vs. Metropolitan Life In- 
surance Co. (186 Pa., 527) it was held error to refuse to instruct 
the jury that, “the applicant and beneficiary in their application 
having stated and warranted that the insured ‘ never was sick,’ 
and had no previous ‘ spitting of blood,’ and had consulted no 
other physician, and had ‘ no consumption,’ and the written and 
printed statement in the proof of death, and the uncontradicted 
proof and testimony, showing that he had spitting of blood, was 
sick previously, had consumption, and had consulted Dr. Muh- 
lenburg, the plaintiff cannot recover.” In reversing the trial 
court, the late Chief Justice Green said: ‘“ In a case of very re- 
cent occurrence in which we have just filed an opinion (March 
vs. Metropolitan Life Insurance Co., 186 Pa., 629), we have had 
occasion to consider and decide this identical question. We 
there determined that the act of 1885 had no application in cases 
where the answer was false, and related to some matter material 
to the risk. Where it was doubtful whether the matter was ma- 
terial, the question of materiality must be submitted to the jury ; 
but where the matter involved was palpably and manifestly ma- 
terial to the risk, the law was not changed either by the act of 
1885 or by any decision before or since. Thus, in the present 
case, all the questions above enumerated were intrinsically and 
essentially material to the risk, and have always been so held by 
all courts of last resort. As the act of 1885 made no change in 
the law where the matter in question was material to the risk, 
the duty of the court to pronounce upon this subject was the 
same after as before the act. As a matter of course there could 
not be any doubt that previous spitting of blood, or illness, or 
confinement to the house by reason of illness, or medical service, 
or the attendance of physicians, or having consumption, were 
subjects of the most serious and material character, and they 
have always been so held by the courts. As it was always the 
duty of the court before the act of 1885 to determine the materi- 
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ality of the question and answer in cases which were perfectly 
manifest and free from all doubt, and the act makes no change 
in the law in such cases, so the same duty remains since its pas- 
sage.” We have held it to be error to submit the case to the 
jury where the uncontroverted evidence shows that the insured 
made false answers to questions as to when insured was last 
attended by a physician and for what cause, how long since he 
had consulted a physician and for what disease, and as to 
whether he had ever been sick, had:any serious illness, had ever 
consulted a physician, had ever had spitting of blood, did not 
have consumption, was insured in any other company, had ap- 
plied for insurance in any other company and been rejected, had 
always been temperate, had had any medical attendance within 
the year prior to the application, and if so, state disease and give 
name of physician. It has always been held that the court must 
declare as material a false statement to a request that the insured 
give full particulars of any illness he might have had, and also an 
untrue statement that no life insurance company had declined 
or postponed an acceptance of a proposal to insure applicant’s 
life. In each instance it was held to be the duty of the court to 
pronounce the answer material to the risk. 


Under the interpretation placed upon the act of 1885 by the 
numerous decisions of this court, it is clear that the statements 
or answers made by the insured in this case, alleged by the de- 
fendant to be false, relate to matters material to the risk. The 
statements were made in reply to questions asked for the evi- 
dent purpose of ascertaining the true condition of the applicant’s 
health at the time of the delivery of the policy and prior thereto. 
The acceptance or rejection of the risk, as well as the rate of the 
premium, would depend on the information elicited by the ques- 
tions. If the applicant was in bad health, it needs no argument 
to show that the risk to the company would have been increased, 
and would therefore have been rejected, or a greater premium 
would have been demanded. The answers to the other questions 
were equally material to the defendant company. A truthful 
response to any of the questions was a prerequisite to intelligent 
and safe action by the defendant in passing upon the application 
of the insured. 

For the reasons given we are of opinion that the trial court 
should have instructed the jury that the statements contained 
in the application, and alleged by the defendant to be false, were 
material to the risk, and, if they were found to be false or untrue, 
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would avoid the policy. The trial judge was right in refusing to 
withdraw the case from the jury, as requested in the defendant’s 
twelfth point. The evidence submitted by the parties on the 
questions at issue was conflicting, and hence the case was neces- 
sarily for the jury. The defendant, in the twenty-fifth assign- 
ment, alleges that the charge was inadequate. If there is any 
merit in this assignment, the error will doubtles be corrected on 
the next trial. 
The judgment is reversed, with a venire de novo. 


++ 


SUPREME JUDICIAL COURT OF MAINE. 


In RE OPINION OF JUSTICES 
ON 
CONSTITUTIONALITY OF STANDARD POLICY.* 


The Legislature is not inhibited by any provision in the Constitution of 
the United States or of this State from exercising the power of lim- 
iting incorporated insurance companies to the issuance of one 
standard fire insurance policy, even though such standard form 
contain a clause that there shall be no right of action on the policy 
until the amount of the loss or damage be determined by three 
arbitrators, or there be a waiver of such clause by both parties. 


State of Maine. 
In Senate, March 23, 1903. 

Ordered, the Justices of the Supreme Judicial Court are here- 
by requested to give to the Senate, according to the provisions 
of the Constitution in this behalf, their opinion on the following 
questions; viz. :— 

1. Is so much of the Public Law of Maine for 1895, p. 18, § 1, 
c. 18, constitutional that reads as follows :— 


In case of loss under this policy and a failure of the parties 
to agree as to the amount of loss, it is mutually agreed that 
the amount of such loss shall be referred to three disinterested 
men, the company and the insured each choosing one out of 
the three persons to be named by the other, and the third be- 
ing selected by the two so chosen; the award in writing by a 
majority of the referees shall be conclusive and final upon the 
parties as to the amount of loss or damage, and such reference 
unless waived by the parties, shall be a condition precedent to 
any right of action in law or equity to recover for such loss; 
but no person shall be chosen or act as a referee, against the 
objection of either party, who has acted in a like capacity with- 
in four months. 


* Decision re = dered, July 1, 1903. 
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No suit or action against this company for the recovery of 
any claim by virtue of this policy shall be sustained in any 
court of law or equity in this State unless commenced within 
two years from the time the loss occurred. 


2. Is section 1, c. 18, of the Public Laws of 1895, constitu- 
tional ? 

In Senate Chamber, March 23, 1903. 

Read and passed. 

Kendall M. Dunbar, Secretary. 

3y an order passed on March 25th the Senate requested the 
justices to give to the Senate by July Ist their opinion upon the 
questions submitted in the foregoing order, and stated for their 
information that his excellency Hon. John F. Hill, Governor of 
Maine, has submitted to the Legislature during the present ses- 
sion a message touching the subject. The commissioners in 
Maine for promotion of uniformity of legislation in the United 
States had reported to the Governor that the statute in question 
was deemed to deprive insurers of the right of a jury trial upon 
the question of the extent of loss or damage arising under fire 
insurance policies; also that the constitutionality of the statute 
could well be questioned. 

Bills were afterward introduced in both branches of the Legis- 
lature giving the right of trial by jury on any question of fact, 
and these bills are now pending on the files of the Legislature. 
To the Senate :— 

The undersigned Justices of the Supreme Judicial Court give 
the following as their opinion on the questions submitted to the 
Justices in the foregoing Senate order of March 23, 1903 :— 

The two questions submitted are practically identical, since 
they both are as to the constitutionality of the same section of 
the same statute. 

In considering the question we confine ourselves exclusively 
to the statute cited in the Senate order; viz., section I, c. 18, p. 
14, Pub. Laws 1895. We also confine ourselves to the question 
of constitutionality, ignoring all other questions. The first 
clause in that section is as follows :— 

Section 1. No fire insurance company shall issue fire insur- 
ance policies on property in this State other than those of the 
standard form herein set forth, except as follows. 

Then follow certain exceptions allowed, none of which affect 
the questions submitted. In the standard form set forth in this 
section is the clause, cited in the Senate order, stipulating, in 
effect, that the amount of the loss or damage under the policy 
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shall be determined by three arbitrators instead of by a jury, 
unless such stipulation be waived. 

We assume as too evident for argument or discussion that the 
words “ fire insurance company ” in such a statute and in such 
connection mean incorporated companies or corporations, and 
are not to be extended beyond them. Again, it not being other- 
wise stated in the Senate order, we understand we may assume 
that in none of the charters of domestic fire insurance companies 
is there any limitation upon the power of the Legislature “to 
amend, alter, or repeal” their charters, as reserved in Rev. St. 
1883, c. 46, § 23. The question submitted is, therefore, narrowed 
down to this: Is the Legislature inhibited by any provision in 
the Constitution of the United States or of this State from exer- 
cising the power of thus limiting incorporated insurance com- 
panies to the issuance of one standard form of fire insurance 
policy, even though such standard form contain a clause that 
there shall be no right of action on the policy until the amount of 
the loss or damage be determined by three arbitrators, or there 
be a waiver of such clause by both parties? It may be assumed 
—arguendo only—that by accepting such a fire insurance policy 
the assured waives any right to a jury trial upon the question of 
the amount of his loss or damage; but there is no statutory com- 
pulsion on fire insurance companies to issue such policies nor 
upon property owners to accept them. 


We do not find in either Constitution, Federal or State, any 
section or clause in terms inhibiting such angexercise of the 
legislative power over fire insurance companies. While the in- 
dividual has existence and consequent rights independent of the 
Legislature, the corporation or incorporated company derives 
its existence and rights solely from legislative action. The 
Legislature may refuse to grant any corporate rights or powers 
whatever, and even existence, or it may grant one only. Until 
the Legislature acts, these do not and cannot exist. So the 
Legislature may by general law or special act “ amend, alter, or 
repeal” any corporate charter or corporate right or existence 
once granted (except, of course, where it has stipulated not to do 
so), and in so doing it may cut away the powers of a corporation 
one after another, and from time to time, and finally destroy the 
last one and the corporation itself. It cannot, of course, confis- 
cate the property of the corporation once lawfully acquired. It 
cannot impair the obligation of a contract once lawfully made by 
a corporation. So far the Legislature is restrained by thé State 
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and Federal Constitutions. But it can prohibit the acquisition 
of any more property by the corporation. It can prohibit the 
making of any new contracts whatever by the corporation, or 
any new contract except one of a particular prescribed kind and 
form with prescribed stipulations therein. This power, sweep- 
ing as it is in its scope, is necessarily implied and included in the 
reserved power to amend, alter, or repeal the very legislative 
acts which gave life, powers, and rights to the corporation. This 
power is inherent in the Legislature, unlimited by any section or 
clause in the Federal or State Constitution which we have been 
able to find: Head vs. Providence Insurance Co., 2 Cranch, 127; 
Bank of Augusta vs. Earle, 13 Pet., 519; Miller vs. New York, 
15 Wall., 478; Greenwood vs. Union Freight Co., 105 U. S., 13; 
Spring Valley Water Works vs. Schottler, 110 U. S., 347; Nor- 
folk & Western Railroad Company vs. Pennsylvania, 136 U. §S., 
114; State vs. Brown & Sharpe Manufacturing Co., 18 R. I., 16; 
Schaffer vs. Union Mining Co., 55 Md., 74; State vs. Maine 
Central R. Co., 60 Me., 490, affirmed in Maine Cent. R. Co. vs. 
Maine, 96 U. S., 499. 

As to foreign fire insurance companies, those incorporated in 
other States and countries, they, of course, are equally subject to 
the legislative power of this State so far as the exercise of their 
rights or powers, and their presence or existence within this 
State, are concerned. They are not protected by the inter-Sgate 
commerce clause of the Federal Constitution: Hooper vs. Cali- 
fornia, 155 U.S., 648. The Legislature can wholly exclude them 
from the State, and hence can impose such conditions and limita- 
tions upon the exercise of any rights and powers and business, 
and even presence, in this State, as it sees fit: Norfolk & West- 
ern Railroad Company vs. Pennsylvania, 136 U. S., 114; Hooper 
vs. California, 155 U. S., 648; Dryden vs. Grand Trunk Ry. of 
Canada, 60 Me., 512. 

The statute does not offend against the Fourteenth Amend- 
ment to the Constitution of the United States, since it bears 
equally upon all fire insurance companies, domestic and foreign, 
without attempting any discriminations, and does not deprive 
any person of life, liberty, or property without due process of 
law. 

There is another phase of the question which may be sug- 
gested and should be considered; viz., whether the statute in- 
fringes any constitutional right of the individual irrespective of 
its limitation of the powers of insurance corporations. The con- 
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stitutional right of trial by jury is a right, not a duty, and may be 
waived by the individual. It is waived by him as to the assess- 
ment of his damages if he voluntarily enters into a contract like 
the statutory standard insurance policy wherein it is mutually 
stipulated that the damages provided for shall be determined by 
arbitration. It may be urged, however, that this contract, the 
terms of which are prescribed by statute. is not voluntary, in that 
the individual is practically prevented from making contracts for 
the protection of his property by insurance, except such con- 
tracts as require him to waive his right of trial by jury; in that 
he is practically compelled to enter into that particular contract 
or go without insurance protection. 

But the broad question of the constitutional right of the in- 
dividual to make and enforce contracts for the acquirement, pos- 
session, and protection of property by insurance or otherwise 
free from legislative interference is not presented here. What- 
ever the extent of the constitutional right of the individual to 
make insurance contracts with other individuals, or unincor- 
porated associations of individuals, we think it clear from the 
principles above stated that he has no constitutional right to 
make any particular insurance contract with a corporation. 
True, the complete power of the Legislature to limit or destroy 
the right of a corporation to make contracts necessarily includes 
the fower to limit or destroy the right of the individual to make 
contracts with it, but this incidental result cannot be held to limit 
the power of the Legislature over its own creature, the corpora- 
tion. The Legislature is not required by the Constitution to cre- 
ate corporations for individuals to make contracts with, nor is it 
prohibited from limiting or dissolving corporations with which 
individuals may wish to contract. 

It follows that the statute cited and inquired about is constitu- 
tional, being within the legislative cognizance, and not forbidden 
by any section or clause of the Constitution, State or Federal. 

We answer both questions in the affirmative. 

ANDREW P. WISWELL, 
LUCILIUS A. EMERY, 
WM. P. WHITEHOUSE, 
SEWALL C. STROUT, 
ALBERT R. SAVAGE, 
FREDERICK A. POWERS, 
HENRY C. PEABODY, 
ALBERT M. SPEAR. 
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SUPREME COURT OF NEW HAMPSHIRE. 


MECHANICS’ NAT. BANK 
v8. 


COMINS kT AL.* 


A corporation of which the insured was manager was indebted to the 
plaintiffs upon promissory notes for money advanced. The policy 
was assigned to the plaintiffs as security for the notes, and provided 
that no assignment should be valid unless a copy was filed with the 
company and should be subject to proof of interest. 


Held, That it could not be said as a matter of law that the assignee had no 
insurable interest in the manager of a corporation to which he had ad- 
vanced funds. 


Held, That insurable interest was not necessary to the assignment of a 
policy which was valid in its inception, where such assignment was 
not a cover for a mere gambling transaction. 


Held, That the limitations on the assignment were for the protection of 
the company, and payment by it into court was a waiver. 

Held, That where the notes were renewed with the consent of the bene- 
ficiary, he could not claim that the assignment was released as a se- 
curity by the renewal. 


Transferred from Superior Court. 


Bill in equity by the Mechanics’ National Bank against Edward 
P. Comins and the Connecticut Mutual Life Insurance Company, 
praying that the company be ordered to pay to the plaintiffs the 
proceeds of a policy of insurance on the life of George T. Com- 
ins, father of Edward, and that the latter be restrained from set- 
ting up a claim to the same. The company in its answer ad- 
mitted liability on the policy to some person, and paid the money 
into court. Edward alleged that the fund belonged to him. 
Trial by the court, and a decree that the fund be paid to the 
plaintiffs. Defendant excepted. Exceptions overruled. 

Prior to May 11, 1892, the George T. Comins Company (of 
which Edward was treasurer, George was manager, and in 
which both were stockholders) was indebted to the plaintiffs 
upon promissory notes for $26,160.74. On that day Edward as- 
signed to the plaintiffs a policy taken out in the Connecticut Mu- 
tual Life Insurance Company by George upon his own life in the 
sum of $10,000, payable to Edward if he survived his father. 
George jalned in the assignment. The policy was assigned as 
security for the indebtedness upon the notes above mentioned, 


* Decision rendered, Jan. 10, 1908. 
VOL. XXXIII.- 4. 
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and the plaintiffs had no insurable interest in George’s life, other 
than that to be found from the facts herein reported. Neither 
George nor Edward was personally indebted to the plaintiffs. 
George died August 1, 1898, and there was then due upon the 
policy $1,426.45. The policy contained the following provision: 
“No assignment of this policy shall be valid unless made in 
writing and a duplicate or certified copy thereof be filed at the 
office of said company, and any claim against this company, 
arising under this policy, made by an assignee or creditor, shall 
be subject to satisfactory proof of interest in the life of the in- 
sured, in due form, and to any breach of the conditions of this 
contract by any of the parties hereto, whether such breach exist 
prior or subsequent to any such assignment; and such proof of 
interest shall be a condition precedent to any right of action on 
this contract by or on behalf of such assignee; and this company 
shall in no case be responsible for the validity of any assign- 
ment.” December 1, 1892, the notes being overdue, the Comins 
Company gave the plaintiffs five new notes for the same aggre- 
gate amount, payable at different times, and the old notes were 
surrendered. This transaction was not a payment of the old 
obligations, but a substitution therefor of the new ones. Edward 
signed the new notes as treasurer, and at the time of the trans- 
action he entered on the Comins Company’s journal a list of the 
old and new notes, together with the following memorandum: 
“Certain small notes of different dates consolidated by making 
larger notes of one date. Aggregate the same.” In 1893 the 
premium upon the policy in suit was paid by a check of the 
Comins Company, and an entry that the policy was held by the 
bank was made by Edward upon the counterfoil. Edward made 
no demand for the policy when the new notes were given, nor 
until after George’s death. Subject to exception, the court found 
that Edward was a party to the transaction of December 1, 1892. 
In November, 1894, the Comins Company owed the plaintiffs 
about $92,000, including the overdue sum of $26,160.74. Having 
obtained title to all the property of the Comins Company by fore- 
closure and assignment, the plaintiffs transferred the same to 
the Beecher’s Falls Company, and received therefor $92,000 of 
stock in that corporation. Edward contended that this transfer 
was made with the understanding that it satisfied the debt of the 
Comins Company to the plaintiffs, and that the policy held as 
collateral security was released by the transaction; while the 
plaintiffs claimed that the stock was taken with the understand- 
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ing that the earnings of the Beecher’s Falls Company should be 
applied in reduction of the indebtedness of the Comins Company. 
The plaintiffs’ cashier testified that the bank had received noth- 
ing from the Beecher’s Falls Company, and, while it did not ap- 
pear that the notes of the Comins Company would not ultimately 
be paid in full from the profits of the Beecher’s Falls Company, 
there was no evidence tending to show a reasonable likelihood of 
such result. The court found that the contention of the plaintiffs 
as to the purpose of the transfer was true. As part of the process 
of transferring title to the Beecher’s Falls Company, the plain- 
tiffs foreclosed two mortgages—one to secure notes for $26,- 
160.74, and the other to secure notes for $51,208.89. These 
facts, and the amount of the proceeds of each sale ($5,000 and 
$18,000), were shown by the record. The plaintiffs’ cashier tes- 
tified generally concerning this transaction, and read the follow- 
ing entry made by him upon the wrapper containing the former 
notes :— 





Proceeds of sale of machinery, foreclosure under mort- 
gage, $5,000, November 5, 1894, to be indorsed on the within 
notes. 

He also read the following entry made on the wrapper con- 
taining the other notes :— 

Proceeds of sale of lumber and machinery at Beecher’s 
Falls, Vt., at foreclosure under mortgage dated August 2, 
1893. Proceeds of sale, $18,000, to be indorsed on the within 
notes. Sale December 18, 1894. 

Both entries were read subject to exception. The defendant 
Comins also excepted to the court’s refusal to order a decree in 
his favor and to that entered for the plaintiffs. 


STREETER & HO.L.Is, for Plaintiffs. 
GEORGE M. FLETCHER and SARGENT, NILES & MorRRILL, for 
Defendant. 


REMICK, J. 

The fundamental contention of the defendant is that the as- 
signment was against public policy and void, because the plain- 
tiffs, to.whom it was made, had no insurable interest in the life 
of George T. Comins, the subject of the policy assigned. 

It is indeed firmly established that insurance procured by one 
person upon the life of another, the former having no insurable 
interest in the latter, is void as a wager contract, against public 
policy, which condemns gambling speculations upon human life. 
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And the defendant contends that a policy can no more be as- 
signed than originally issued to a person having no insurable in- 
terest. To this contention the plaintiffs reply: (1) That they 
had an insurable interest in the life of George T. Comins at the 
date of the assignment by reason of being a heavy creditor of 
the George T. Comins Company, of which George T. Comins 
was the manager; (2) that, the policy having been originally is- 
sued to George T. Comins under such circumstances as to con- 
stitute it a good and valid contract of insurance as against the 
world, its subsequent assignment to them in the regular course 
of business was valid, whether they had an insurable interest in 
the life of George or not. 

1. Did the plaintiffs have an insurable interest? “It is not 
easy to define with precision what will in all cases constitute an 
insurable interest, so as to take the contract out of the class of 
wager policies. * * * But in all cases there must be a rea- 
sonable ground, founded upon the relations of the parties to 
each other, either pecuniary or of blood or affinity, to expect 
some benefit or advantage from the continuance of the life of 
the assured:’” Warnock vs. Davis, 104 U. S., 775, 779; Adams’ 
Adm’r vs. Reed (Ky.), 38 S$. W., 420, 421. “ It may be said, gen- 
erally, that any reasonable expectation of pecuniary benefit or 
advantage from the continued life of another creates an insurable 
interest in such life:’ Connecticut, etc., Ins. Co. vs. Schaefer, 
94 U. S., 457, 460. “It is not necessary * * * that the one 
for whose benefit the life of another is insured should be a cred- 
itor of that other. It is enough that, in the ordinary course of 
events, loss and disadvantage will naturally and probably arise, 
to the party in whose favor the policy is written, from the death 
of the person whose life is insured: Hoyt vs. Insurance Co., 3 
Bosw., 440, 446; Kentucky Ins. Co. vs. Hamilton, 11 C. C. A., 
42. “ The interest need not be such as to constitute the basis of 
any direct claim in favor of the plaintiff upon the party whose 
life is insured; it is sufficient if an indirect advantage may result 
to the plaintiff from his life:’ Trenton, etc., Ins. Co. vs. John- 
son, 24 N. J. Law, 576, 586. The tendency of the American 
“is to hold that, wherever there is any well-founded 
expectation of or claim to any advantage to be derived from the 
continuance of a life, there is an insurable interest in the life, 
though there may be no claim upon the person whose life is in- 
sured that can be recognized in law or in equitv:” Bliss, Life 
Ins., §§ 21-31; May, Ins., §§ 102-111. “A person has an insur- 


decisions 
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able interest in the life of another when there is a reasonable 
probability that he will gain by the latter’s remaining alive, or 
lose by his death:” 3 Kent (14th Ed.), 566, note. The result of 
a recent review of the American cases is thus stated: “An in- 
surable interest which will take an insurance policy out of the 
class of wager policies is such an interest arising from ties of 
blood or other relations as will justify a reasonable expectation 
of advantage or benefit from a continuance of the life of the as- 
sured. This rule, it would appear, does not dispense entirely 
with a pecuniary interest, but merely permits that interest to 
consist of a mere expectation of pecuniary benefit, as distin- 
guished from the requirement of the other rule, that the interest 
must amount to a claim recognizable or enforceable in law:” 54 
L. R. A., 234. In short, “the essential thing is that the policy 
shall be obtained in good faith, and not for the purpose of specu- 
lating upon the hazards of a life:” Connecticut, etc., Ins. Co., vs. 
Schaefer, 94 U. S., 457, 460; Kentucky Ins. Co. vs. Hamilton, 
11 C. C. A., 42; Loomis vs. Insurance Co., 6 Gray, 396. If, as 
the plaintiffs concede, there is no case in point with the one at 
bar, the foregoing quotations from so many different sources of 
the highest authority leave no doubt as to the general principle 
governing it. In accordance with this principle, it is held that a 
partner has an insurable interest in the life of his copartner, upon 
whose co-operation he relies for the success of the business: 
Connecticut, etc., Ins. Co. vs. Luchs, 108 U. S., 498; Morrell vs. 
Insurance Co., 10 Cuch., 282; Valton vs. Assurance Co., 20 N. 
Y., 32; Powell vs. Dewey, 123 N. C., 103. So, when one fur- 
nishes the capital and outfit for a mining expedition, it is held that 
he has an insurable interest in the life of him to whom he com- 
mits the management and success of the enterprise. It is hardly 
necessary to say that the success of a corporate enterprise may 
be so interwoven with the personality of its manager that its 
stock is taken, and money is loaned to carry it on, as much in 
reliance upon that personality as upon the intrinsic merit of the 
enterprise; and no good reason appears why a stockholder or 
creditor, the value of whose investment may be reasonably said 
to depend upon the life or health of the man at the helm, should 
not have an insurable interest in his life, the same as one who in- 
vests money in a partnership, relying upon the skill or experi- 
ence of his copartner, has an insurable interest in the life of the 
latter, or one who equips a mining expedition has an insurable 
interest in the life of him to whom its management is com- 
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mitted. The creditor or stockholder under such circumstances 
would seem to have that “reasonable expectation of pecuniary 
benefit or profit from the continuance of another’s life ” which is 
held sufficient to constitute an insurable interest. In such case 
“the essential thing, * * * that the policy should be ob- 
tained in good faith, and not for the purpose of speculating upon 
the hazards of life,’ would appear to be present. In this view we 
are not prepared to say, as matter of law (Wainewright vs. 
Bland, t Moo. & R., 481; Swick vs. Insurance Co., 2 Dill., 160, 
Fed. Cas. No. 13,692; Langdon vs. Insurance Co. [C. C.], 14 
Fed., 272, 274, 275; Steinback vs. Diepenbrock, 158 N. Y., 24, 
31, 32), that the plaintiffs, who were furnishing the funds to carry 
on the business of the George T. Comins Company, had no in- 
surable interest in the life of George T. Comins, the manager, 
and apparently the originating and directing personality in the 
enterprise. 

2. But assuming that the plaintiffs had no such insurable in- 
terest in George T. Comins as would entitle them to take out a 
policy on his life, it does not follow that a policy previously taken 
out by George T. Comins upon his own life with no objection- 
able purpose, but under the full sanction of the law, could not 
afterward be assigned by him to the plaintiffs, with the consent 
of the beneficiary, for a sufficient consideration and bona fide 
object. In Elliot on Insurance (1902), the latest treatise upon 
the subject, the state of the law is thus declared (section 62): 
“The question whether a policy valid at its inception may after- 
wards, before the death of the insured, be assigned to one who 
has no insurable interest in the life of the insured, has been much 
discussed, and the authorities are in hopeless conflict.” “ The 
tendency in business life has been to liberalize the rules govern- 
ing life insurance, and thus to broaden its scope. It was found 
desirable that life insurance policies should pass freely by trans- 
fer and assignment, and, so long as this was with the consent of 
the parties, it was felt that the objections on the ground of pub- 
lic policy were largely illusory. Thus a more liberal rule has 
been adopted in many States, where it is held that a policy sup- 
ported by an interest at its inception is a mere chose in action, 
which may be assigned to a person who has no insurable inter- 
est in the life. Such assignment does not create a new contract, 
but merely continues the old contract in force. A person may 
thus insure his own life, and either name or assign the policy to 
whomsoever he chooses, without reference to the interest of such 
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beneficiary in his life. The rule that the assignee of a valid 
policy need not have an insurable interest in the life prevails in 
California, Colorado, Georgia, Illinois, Indiana, Maryland, Mas- 
sachusetts, Mississippi, New York, Ohio, Rhode Island, Ver- 
mont, Wisconsin, South Carolina, and in England and Canada. 
The doctrine seems to be supported by the weight of authority, 
but it must be noted that, under either rule, the essential fact is 
that the transaction must be bona fide, and not a mere cover for 
a wagering or speculative insurance, or a device to evade the 
law. In fact, many of the cases which hold an assignment with- 
out interest void will, upon close examination, be found to rest 
upon the fact that the transaction in question was merely color- 
able, and an attempt to obtain speculative insurance:” Id., § 63. 
“There seems to be a clear distinction between cases in which 
the policy is procured by the insured bona fide of his own motion, 
and cases in which it is procured by another. It is a very different 
thing to allow a man to create voluntarily an interest in his termi- 
nation, and to allow some one else to do it at their will. The 
true line is in the activity and responsibility of the assured, and 
not the interest of the person entitled to the funds. It is well 
established that a man may take out a policy on his own life, 
payable to any person he pleases; and it is drawing a distinction 
without a difference to hold that he cannot take out a policy and 
afterward transfer its benefits:” May, Ins. (4th Ed.), § 398A. 
“ It is one thing to say that a man may take insurance upon the 
life of another for no purpose except as a speculation or bet on 
his chance of life, and may repeat the act ad libitum, and quite 
another thing to say that he may purchase the policy as a matter 
of business after it has once been duly issued under the sanction 
of the law, and is therefore an existing chose in action or right of 
property, which its owner may have the best of reasons for wish- 
ing to dispose of. There is in such a purchase, in our opinion, no 
immorality, and no imminent peril to human life:” Clark vs. 
Allen, 11 R. I., 439. “ It is said that if the payee of a policy be 
allowed to assign it, a safe and convenient method is provided 
by which a wagering contract can be safely made. The insured, 
instead of taking out a policy payable to a person having no in- 
surable interest in his life, can take it out to himself and at once 
assign it to such person. But such an attempt would not prove 
successful, for a policy issued and assigned under such circum- 
stances would be none the less a wagering policy because of the 
form of it. The intention of the parties procuring the policy 
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would determine its character, which the courts would unhesi- 
tatingly declare in accordance with the facts, reading the policy 
and assignment together as forming part of one transaction. 
* * * The point of actual separation between the cases 
asserting the assignability, and those asserting the nonas- 
signability, of policies of insurance to persons not interested 
in the continuance of the life of the assured, seems to be 
that those asserting nonassignability proceed on the assump- 
tion that the question is one of law, and that, if a policy is not 
assignable in one case, it cannot be in any case; while in the 
other line of cases the underlying principle is that all valid con- 
tracts are assignable, but that contracts are not necessarily valid 
and free from the taint of gambling because upon their face they 
appear to be regularly and properly issued. In order to ascer- 
tain the truth, all the facts and circumstances may be proved; 
and, if it then appears that the parties intended by the contract 
to enable a third and uninterested party to speculate upon the 
life of another, the court will declare such contracts invalid, not 
because of the assignment, but in spite of it:” Steinback vs. 
Diepenbrock, 158 N. Y., 24, 31, 32; Swick vs. Insurance Co., 2 
Dill., 160, Fed. Cas. No. 13,692; Langdon vs. Insurance Co. (C, 
C.), 14 Fed., 272; Wainewright vs. Bland, 1 Moo. & R., 481. 
See, also, notes, 57 Am. Dec. 103, 52 Am. Rep. 143, 58 Am. Rep. 
855, 16 Am. St. Rep., 906, and 17 Am. Law Reg., 86. 

We think both reason and authority sustain the conclusion 
that a life policy of insurance valid in its inception may be as- 
signed:to one having no insurable interest in. the life insured, if 
the assignment is bona fide, and not a device to evade the law 
against wager policies: Fairchild vs. Association, 51 Vt., 613; 
Mutual Life Ins. Co. vs. Allen, 138 Mass., 24; Clark vs. Allen, 
11 R. L, 439; Fitzgerald vs. Insurance Co., 56 Conn., 116, 132, 
133; Steinback vs. Diepenbrock, 158 N. Y., 24, 29-32; Rittler 
vs. Smith, 70 Md., 261, 265-269; Crosswell vs. Association, 51 
S. C., 103, 105, 109; Bursinger vs. Bank, 67 Wis., 75. Authori- 
ties might be multiplied, but, as they are fully collected on both 
sides of the question in the foregoing cases and notes, it would 
be useless to do so. 

The defendant relies upon Warnock vs. Davis (104 U. S., 775), 
and Lanouette vs. Laplante, 67 N. H., 118. Speaking of the 
former case, and of the earlier case of Cammack vs. Lewis (15 
Wall., 643), the Supreme Court of Massachusetts, in Mutual Life 
Ins. Co. vs. Allen (138 Mass., 24, 32), said they “ were both cases 
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in which the policies were taken out by the procurement of the 
assignees, in order that they might be assigned to them, under 
such circumstances as that they will be held to be in evasion of 
the law prohibiting gaming policies. The remark of Mr. Justice 
Field in the latter case, that ‘the assignment of a policy to a 
party not having an insurable interest is as objectionable as the 
taking out of a policy in his name,’ was not necessary to the de- 
cision.” The Supreme Court of Connecticut has also said, refer- 
ring to Warnock vs. Davis: ‘“ The expressions to the effect that 
the law permits a transfer only to a person who has an insurable 
interest in the life insured were doubtlessly occasioned by the 
belief that the contract under consideration was a wager:” Fitz- 
gerald vs. Insurance Co., 56 Conn., 116, 133. That they were not 
intended to declare that a policy valid in its inception could not 
under any circumstances be transferred to one having no insur- 
able interest would seem clear from the later expressions of the 
same judge in New York, etc., Ins. Co. vs. Armstrong (117 U. 
S., 591, 597), where he said: ‘A policy of life insurance, without 
restrictive words, is assignable by the insured, for a valuable 
consideration, equally with any other chose in action, where the 
assignment is not made to cover a mere speculative risk, and 
thus evade the law against wager policies.” The earlier de- 
cisions of the same tribunal are as inconsistent as this later one 
with the view of Warnock vs. Davis, contended for by the de- 
fendant. Thus, in Connecticut, etc., Ins. Co. vs. Schaefer (94 
U.S., 457, 462), the court said: “But supposing a fair and proper 
insurable interest, of whatever kind, to exist at the time of tak- 
ing out a policy, and that it be taken out in good faith, the object 
and purpose of the rule which condemns wager policies is suffi- 
ciently attained.” The head note is: ‘Any person has a right to 
procure an insurance on his own life and assign it to another, 
provided it be not done by way of cover for a wager policy.” In 
Aitna Life Ins. Co. vs. France (94 U. S., 561) the court said: 
“As held by us in the case of Connecticut Mutual Life Insurance 
Company vs. Schaefer, * * * any person has a right to pro- 
cure an insurance on his own life and assign it to another, pro- 
vided it be not done by way of cover for a wager policy.” War- 
nock vs. Davis is reviewed and distinguished, and the 
conclusion reached in the present case ably sustained, in Fitz- 
gerald vs. Insurance Co., 56 Conn., 116, 132, 133; Steinback vs. 
Diepenbrock, 158 N. Y., 24, 31, 32; Rittler vs. Smith, 70 Md., 
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261, 265, 266, 207; and Crosswell vs. Association, 51 S. C., 103, 
105-109. 

In Lanouette vs. Laplante (67 N. H., 118), the court said: 
“The transaction in a legal aspect does not differ from what it 
would have been if he [the beneficiary] had himself procured 
the insurance with Mrs. Lawrence’s [the subject of the insur- 
ance] assent.” Thus the policy was treated as a wager contract 
in its inception. The case, therefore, is no more an authority 
than Warnock vs. Davis for the proposition for which the de- 
fendants contend here, but is entirely consistent with the con- 
clusion reached in the present case. 

American Legion of Honor vs. Sides (67 N. H., 595) was not 
a case of assignment. The policy there in question was payable 
to the defendant when issued, and the premiums were paid by 
him. The court evidently proceeded upon the idea, as in La- 
nouette vs. Laplante and Warnock vs. Davis, that “the trans- 
action in a legal aspect did not differ from what it would have 
been if the defendant had himself procured the insurance,” and 
that it was a wager contract in its inception. The fact that the 
case was disposed of without comment, upon the authority of 
Lanouette vs. Laplante, confirms this view. Like Warnock vs. 
Davis and Lanouette vs. Laplante, it is distinguishable from the 
present case. 

3. The provisions in the policy regarding assignment, upon 
which the defendant relies, were inserted for the protection of 
the company. The company has waived them bv admitting lia- 
bility and paying the money into court. They are not available 
to the defendant: Knights of Honor vs. Watson, 64 N. H., 517; 
Brown vs. Mansur, 64 N. H., 39. 

4. But, assuming the validity of the assignment, the defend- 
ant contends that, as it was made as a pledge or security for the 
debt of another, its legal relation was that of a surety, and that 
it was discharged by certain transactions between the plaintiffs 
and the principal debtor changing the terms of the contract, to 
which the policy was collateral, and the status of security, to 
which the defendant, in case he paid the principal indebtedness, 
would have been entitled to subrogation. 

Of the soundness of the legal proposition that, “ when a per- 
son pledges his property as security for the performance of the 
contract of a third party, the property stands in the position of 
a surety, and any change in the contract which would have dis- 
charged a surety upon the contract will discharge the property 
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pledged as security,” there would seem to be no doubt: Brandt, 
Sur. & Guar. (2d Ed.), § 34; Rowan vs. Company, 33 Conn., I; 
Price vs. Bank, 124 IIl., 317. The trouble is not with the law of 
the defendant’s position in this respect, but with the facts. As 
we understand the finding of the court, the defendant assented 
to the transaction of December 1, 1892, and that the policy 
should remain with the plaintiffs as security for the notes then 
substituted. The facts reported are quite sufficient to warrant 
this finding. Having so assented, it is hardly necessary to say 
that the defendant is now estopped to claim a discharge on ac- 
count of that transaction: Crosby vs. Wyatt, 10 N. H., 318, 324; 
Watriss vs. Pierce, 32 N. H., 560; Hutchinson vs. Wright, 61 
N. H., 108; Brandt, Sur. & Guar. (2d Ed.), § 342. Furthermore, 
according to the case, as amended, the transaction of 1892 in- 
volved no extension. 

As we understand the finding of the court, the transaction of 
November, 1894, was neither a payment nor an extension of the 
principal indebtedness, nor a change in the status of any se- 
curity held by the plaintiffs to which the defendant would have 
been entitled to be subrogated had he paid the principal debt, 
except such change as resulted from the bona fide foreclosure of 
the plaintiffs’ mortgages and due application of the proceeds in 
reduction of the primary obligations. No other interpretation 
would be consistent with the decree. If we have misinterpreted 
the finding of the court, and the foreclosure was in fact only a 
matter of form, and the real transaction was a transfer of the 
property of the Comins Company to the Beecher’s Falls Com- 
pany, pursuant to a binding agreement between the plaintiffs 
and the Comins Company that the plaintiffs would thereafter 
look for their pay to the Beecher’s Falls Company and not to 
the Comins Company, then there would appear to have been 
such a modification of the terms of the contract, for the per- 
formance of which the policy was pledged, as to effect a dis- 
charge of the policy as security. 

5. The mortgage sale “ and the amount of the proceeds of 
each sale ($5,000 and $18,000) were shown by the record,” and, 
upon such showing, were found as facts. The sale and the pro- 
ceeds thereof already appearing as “facts” from the record, 
and the application of the proceeds to the mortgage indebted- 
ness following as matter of law, the admission of the indorse- 
ment upon the wrapper, merely evidencing the same facts, was 
not reversible error, especially in the absence of anything in the 





60 Insurance Law Journal. [Jan., 


case showing or indicating a claim that in these respects the 
facts were otherwise than as shown by the record: Wiggin vs. 
Damrell, 4 N. H., 69; Foye vs. Leighton, 24 N. H., 29, 37, 38; 
Wait vs. Association, 66 N. H., 581. 

Exceptions overruled. 

Chase and Walker, JJ., did not sit; the others concurred. 


SUPREME COURT OF OHIO. 


GERMANIA FIRE INS. CO. 
v8. 
SCHILD.* 


An insurance policy which contains a stipulation that “this entire policy 
shall be void” on certain named conditions is not a severable risk, 
although the amount of insurance is distributed among different 
classes or articles of property: Coleman & Co. vs. Insurance Co., 49 
Ohio St., 310. 

Error to Circuit Court, Huron County. Action by one Schild 
against the Germania Fire Insurance Company. Judgment for 


plaintiff. Defendant brings error. 


Statement of facts by Davis, J. 

The defendant in error sued upon a policy of insurance which 
contained the following clause :— 

This entire policy shall be void if the insured has concealed 
or misrepresented, in writing, or otherwise, any material fact 
or circumstance concerning this insurance or the subject 
thereof; or if the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false swearing 
by the insured touching any matter relating to this insurance 
or the subject thereof, whether before or after a loss. 

The policy was for the sum of $625, and was distributed as fol- 
lows: $200 on office furniture and fixtures of every description, 
useful and ornamental, including carpets, rugs, desks, chairs, 
tables, library case, medicine cases; $250 on surgical instru- 
ments and medicines of all kinds used in the business of the in- 
sured; $75 on surgical operating chair; and $100 on medical 
library—all while contained in the two and one-half-story, shin- 
gle-roof, frame building situate on No. 71 Brownell Street, 

* Decision rendered, Oct. 27,1903. Syllabus by the Court. 
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Cleveland, Ohio. On the trial it appeared that the surgical op- 
erating chair had been bought by the plaintiff on a conditional 
purchase, the title remaining in the vendor until the chair was 
fully paid for, and it further appeared that the chair had not been 
fully paid for when the policy was issued, and therefore that the 
interest of the plaintiff in the property insured was not truly 
stated in the policy. 

The court charged the jury as follows: “ The first and second 
of these defenses relate to the ownership of the property insured. 
It is said that it is one of the conditions of the policy that, if the 
interest of the plaintiff was not truly stated, or if he was not the 
sole and unconditional owner of the property insured, or if the 
property was incumbered by chattel mortgage, then the policy 
is void. I say to you that in such case the policy would be ren- 
dered void in part, but not necessarily in its entirety; that is to 
say, it would be void, and plaintiff would have no right of action 
upon it, as to any item or items of the property insured to which 
either of these misstatements or defective statements applied; 
but the policy in other respects, and as to the other property 
insured, would remain in force. This defense is particularly ap- 
plicable to the so-called surgical chair mentioned in the policy. 
Under the undisputed evidence in the case the plaintiff is not 
entitled to a verdict for any loss sustained by the destruction of 
said chair or damage to it.” And the court refused to instruct 
the jury to the effect that, if they should find from the evidence 
that at the time of securing the policy of insurance the plaintiff 
was not the sole and unconditional owner of the surgical chair, 
and that he fraudulently concealed this fact from the insurance 
company, then this was such a concealment and misrepresenta- 
tion as would avoid the whole policy, and the plaintiff could not 
recover. Verdict was rendered for the plaintiff in the sum of 
$430. A motion for a new trial was overruled, and a bill of ex- 
ceptions taken, and petition in error filed in the Circuit Court, 


which court affirmed the judgment of the Court of Common 
Pleas. 


C. W. FULLER and ANDREWS Bros., for Plaintiff in Error. 
A. M. BEATTIE, for Defendant in Error. 


DAVIS, J. (after stating the facts), 
It has been twice adjudged by this court that policies of insur- 
ance, like other contracts, should be reasonably construed, so as 
to give effect to the express words of the parties, and not to de- 





62 Insurance Law Journal. [Jan., 


feat their intention: West et al. vs. Insurance Co., 27 Ohio St., 
I, 9, 10; Insurance Co. vs. Myers, 62 Ohio St., 529. See, also, 
Joyce on Insurance, §§ 208, 216. And this rule of construction 
should be observed notwithstanding the rule that when a policy 
is open to two interpretations, which are equally fair, that one 
should be preferred which would give to the insured the greater 
indemnity. There is no ambiguity in this policy, and it is not 
contended that it is ambiguous. Counsel for the defendant in 
error insists that the words, “ This entire policy shall be void,” 
etc., have no more force than if the word ‘“ entire” were 
omitted, and that, therefore, this case is controlled by Coleman 
& Co. vs. Insurance Co., 49 Ohio St., 310. There is much force 
in the argument that the clauses, “ This policy shall become 
void” and “ This entire policy shall become void,’ mean the 
same thing; but by no legitimate construction can the latter 
clause be restricted to less than the whole policy, and whatever 
is included in it, and therefore the strength of the argument, if it 
has any, goes to the soundness of the decision in Coleman & Co. 
vs. Insurance Co. The two cases, however, are plainly distin- 
guishable. In the former case the language used in the policy, 
whether ambiguous in itself or not, had frequently been the sub- 
ject of construction and ingenious debate, resulting in diametri- 
caily opposite conclusions in the courts. In this case the parties, 
no doubt with knowledge of previous controversies, seem to 
have endeavored to put the indivisible character of their con- 
tract beyond controversy by inserting the word “ entire,” and, 
in our judgment, they succeeded in their purpose. Unless we 
reject this controlling word, and thus make a new contract for 
the parties, the policy means precisely what it says, and cannot 
be valid in part and void in part. The parties have agreed that it 
should not be a severable risk, and they have clearly expressed 
that intention. 


In one case the policy provided that: “ This entire policy, un- 
less otherwise provided by agreement indorsed thereon or added 
hereto, shall be void,” etc. It was held that “the stipulation in 
regard to the forfeiture is applicable to the policy as an entirety :” 
Insurance Co. vs. Hamilton, 82 Md., 88. In another case the 
policy contained these words :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void, if the subject 
of insurance be a building on ground not owned by the insured 
in fee simple. 
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The insured owned the building which was insured, but did not 
own the land on which it stood. The court said: ‘ We have 
looked to see whether the suit might not go on as to chattels 
contained in the building. The words of the written contract 
are: ‘ This entire policy,’ etc., ‘ shall be void if the subject of in- 
surance is a building,’ etc. This language is plain, and must con- 
trol;” and the court directed the lower court to enter judgment 
for the defendant: Martin vs. Insurance Co., 57 N. J. Law, 623. 

In New York the Court of Appeals has distinguished a policy 
providing that “this entire policy and every part thereof shall be 
void” from cases which are cited, and which are like Coleman 
& Co. vs. Insurance Co., supra; the court saying: “ This policy 
is quite different in its legal effect from those considered in the 
cases cited, it not being expressly provided in those policies, as 
in this, that a misrepresentation of the situation of one of the 
subjects insured should invalidate the insurance on all other 
property covered by the policy:” Smith vs. Insurance Co., 118 
N. Y., 518, 526. ‘ Every part thereof” includes the whole, the 
same as “ this entire policy,’ and we therefore do not regard this 
New York policy as materially differing in its provisions from 
the one in the case at bar. 

The judgments of the Circuit Court and the Court of Common 
Pleas are reversed. 

Burket, C. J., and Shauck, Price, and Crew, JJ., concur. 
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UNITED STATES CIRCUIT COURT. 


N. D. GEORGIA. 


PROCTOR CUAL CO. 
v8. 
UNITED STATES FIDELITY & GUARANTY CO.* 


The bond of a fidelity company required the signature of the employee. 


Held, That such signature was waived by receipt of two renewal premiums 
with knowledge of the fact. 

The bond provided that its liability should cease upon the issue of a re- 
newal, and the renewal provided that it guaranteed the fidelity of the 
employee between dates mentioned, conditioned on the previous bond. 
This renewal was “continued in force” during a specified period. 

Held, That each renewal was a separate contract, and action could only be 
maintained for losses during the period covered by the last renewal. 
But where the previous bond provided that it should be liable for 
losses within the period, discovered within six months thereafter, such 
liability was not affected by the renewal. 


DorsEY, BREWSTER & HOWELL and TEMPLETON & CARLOCK, 
for Plaintiff. 
SMITH, HAMMOND & SMITH, for Defendant. 
NEwMAN, D. J. 
This is a suit by the plaintiff against the defendant on a fidelity 


insurance bond. The original declaration was demurred to, 
when amendments were filed by the plaintiff, to which amend- 
ments demurrers have also been filed. Cn December 1, 1898, 
the defendant company entered into a contract with the plaintiff 
company, by which it insured the plaintiff against loss by reason 
of any act of fraud or dishonesty on the part of one C. H. Stan- 
ton. The Proctor Coal Company had its office at Knoxville, 
Tenn., and Stanton had charge of its business at Atlanta, Ga. 
The bond was in the sum of $5,000. The bond was renewed 
from December 1, 1899, until December 1, 1900, and again from 
December 1, 1900, to December 1, 1901. On August 8, rgor, the 
plaintiff discovered a shortage in the accounts of C. H. Stanton, 
the total of which, by subsequent examination, proved to be $6,- 
585.82. On August 29, 1901, the plaintiff furnished to the de- 
fendant company in the city of Baltimore an affidavit setting 
forth a detailed list of the shortage, which up to that time had 
been found to amount to $5,099.20. Suit was filed in the office 
of the clerk of the City Court of Atlanta on February 11, 1902, 
and the cause was removed to this court on March 1, 1902. 


* Decision rendered, July 11, 1903. 
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Several interesting questions are presented by the demurrers, 
the first being as to the effect of the failure (which is conceded) 
of Stanton, the employee, to sign the bond. A provision of the 
bond is as follows :— 


That it is essential to the validity of this bond that the em- 
ployee’s signature be hereunto subscribed and witnessed. 


And immediately following is this :— 


That no one of the above conditions or the provisions con- 
tained in this bond shall be deemed to have been waived by or 
on behalf of said company unless the waiver be clearly ex- 
pressed in writing, over the signature of its president and sec- 
retary, and its seal thereto affixed. 

After this follows a provision which it is claimed by the de- 
fendant shows that the signature of the employee is of real 
importance, and not a mere formality, as follows :— 

That the said employee doth hereby, for himself, his heirs, 
executors, and administrators, covenant and agrees to and with 
the said company that he will save, defend, and keep harmless 
the said company from and against all loss and damage of what- 
ever nature and kind, and from all legal and other costs and 
expense, direct or incidental, which the said company shall or 
may at any time sustain or be put to (whether before or after 
any legal proceedings by or against it to recover under this 
bond, and without notice to him thereof), or for or by reason 


or in consequence of the said company having entered into the 
present bond. 


And then follows this language :— 


In witness whereof the said C. H. Stanton (the said employee) 
hath hereunto set his hand and seal, and the said company has 
caused this bond to be sealed with its corporate seal, attested 
by its president and its secretary, this 30th day of December, 
one thousand, eight hundred and ninety-eight. 

As this bond has never been signed by Stanton, and consider- 
ing these very stringent provisions, it seems exceedingly doubt- 
ful if there could be a recovery, if this suit was on the original 
bond alone; but, for reasons which will be hereinafter stated, I 
treat this as a suit on the original bond and the renewals. 

The plaintiff had filed an amendment to the declaration in this 
case in which it makes this allegation :— 

“ Petitioner avers that, with the knowledge that said bond did 
not have thereto the signature of said Stanton, said defendant 
received from petitioner not only the first premium thereon, but 
has received from petitioner two other premiums, one for the 


year beginning December 1, 1899, and ending December 1, 1900, 
Vou. XXXIIIL—5. 
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it was intended that the Proctor Coal Company should be in- 
sured against any dishonesty on the part of Stanton occurring 
at any time from December 1, 1898, up to December 1, 1901, dis- 
covered during such period of continuous insurance, or within 
six months from the expiration of such period. The opposite 
contention is that each renewal was a new contract of insurance; 
that each renewal was a separate and distinct obligation of sure- 
tyship, the renewals having embodied in them all the terms and 
provisions of the original bond as is expressly stated in the re- 
newal receipts. It is then urged that, if each renewal be a new 
contract, this suit must fail for this reason, that it is a suit upon 
the original bond, and therefore an amendment setting out and 
declaring upon renewals would be adding new and distinct 
causes of action, which could not be allowed; and that, as’a suit 
upon the original bond, it would fail because no loss was discov- 
ered within six months from the expiration of the original bond 
—that is, within six months from December 1, 1899. 


] think the contention of counsel for defendant that these re- 
newals are separate and distinct contracts is sound. It is urged 
that certain language in the bond shows that it was intended to 
be a continuous contract covering the period of the bond or of 
any subsequent renewals. The language referred to is this: 
“Make good and reimburse to the employer all and any pecuni- 
ary loss sustained by the employer,” etc., ‘‘ occurring during the 
continuance of this bond or any renewal thereof, and discovered 
during said continuance, or within six months thereafter,” I am 
unable to agree with the argument of plaintiff as to the proper 
construction to be put upon this language. I think it should be 
construed so as to read in this way: “Occurring during the con- 
tinuance of this bond or any renewal thereof, and discov- 
ered during the continuance of this bond, or during the continu- 
ance of any renewal;” that is, that the discovery must be within 
six months of the expiration of the original bond, or within six 
months of the expiration of any renewal thereof. I do not think 
the language is sufficient to justify the conclusion that this was a 
continuous contract of suretyship running through the whole 
period covered by the original bond and the two renewals. The 
correct view seems to be that each renewal is a separate and dis; 
tinct contract, and such I think is the effect of the authorities on 
the subject: Mayor and Council of Brunswick vs. Harvey, 114 
Ga., 773; De Jernette vs. Fidelity & Casualty Co. (Ky.), 33 S. 
W., 828. 
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the other ending December 1, 1901, leading petitioner to believe 
it was secure against loss by reason of the fraud and dishonesty 
of said Stanton, and accepting petitioner’s money for said insur- 
ance; therefore it would be a fraud if said defendant now insisted 
it was not bound because said Stanton had not signed said bond.” 

And this further allegation :— 

“ Petitioner further avers if the signature of said Stanton is 
necessary to said bond in order to protect the defendant, and to 
enable it to hold said Stanton bound to it for any money it may 
be required to pay petitioner by reason of any fraudulent and dis- 
honest act of said Stanton occasioning loss to petitioner, peti- 
tioner avers said Stanton has at all times recognized said bond, 
and by many acts and letters with and to petitioner recognized 
the existence of said bond, and had notified petitioner of its ap- 
proaching termination, and the necessity of the payment of ac- 
cruing premiums, and at other times sought to have it reduced 
in amount, etc., whereby he is estopped from denying any obli- 
gation which the giving of said bond would impose on him or his 
estate.” 

And the further allegation :— 

“That said bond was given, not only upon the application of 
petitioner, but on the solicitation of said Stanton, and the obliga- 
tions defendant assumed for any fraudulent and dishonest act of 
said Stanton was by his consent and at his instance.” 

It might be that, the bond having been sent from the defend- 
ant’s office in Baltimore to the Proctor Coal Company at Knox- 
ville, the defendant company could accept that premium, sup- 
posing that Stanton’s signature would be obtained, as has been 
urged by counsel here; but if, as alleged in the amendment to 
the declaration, the defendant received premiums for the two 
renewals, “ with the knowledge that said bond did not have 
thereto the signature of said Stanton,” then the defendant can- 
not set up the absence of Stanton’s signature to prevent a recov- 
ery upon the bond, if the plaintiff be otherwise entitled to re- 
cover. 

The next question presented is as to the effect of the renewal 
of an obligation of suretyship such as this, insuring an employer 
against the dishonesty of an employee. It is contended by the 
plaintiff in this case that the effect of this original bond and the 
two renewals, taken together, was to create a continuous obli- 
gation. Counsel for plaintiff insist that certain language in the 
bond shows, and the character of the transaction indicates, that 
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marked difference between the two cases. In that case, as gath- 
ered from the opinion by the Chief Justice, the only reference in 
the declaration to the renewals was that the company had “ re- 
newed the said bond from year to year, and continued the same 
in force without intermission, * * * to and through the year 
ending February 1, 1901.” In the present case the declaration 
with reference to the first renewal is as follows :— 

“ Petitioner avers that, in accordance with the terms of said 
bond, on December 18, 1899, the said defendant company, for 
and in consideration of a like premium paid to said defendant 
company by petitioner, renewed said original bond aforesaid, for 
the term of one year—that is, from December 1, 1899, to De- 
cember I, 1900—and that all of the conditions and obligations 
contained in the original bond were renewed and kept in force 
until December I, 1900, a copy of which renewal is hereto at- 
tached, marked ‘ Exhibit G,’ and made a part of this petition.” 

And again, with reference to the second renewal :— 

“ Petitioner further avers that on the 19th day of February, 
1901, said original bond was again renewed by said defendant 
company, continuing said bond, with all of its covenants and con- 
ditions, in force until the rst day of December, Ig9o01, a copy of 
said continuation certificate being hereto attached marked ‘ Ex- 
hibit H,’ and made a part of this petition.” 

Copies of the original certificates, signed by the officers of the 
company, are attached to the declaration as stated in the above 
paragraphs. 

The renewals in this case were therefore set out more care- 
fully and elaborately than in the case referred to. The principal 
distinction, however, between the two cases is that in the case 
of Mayor and Council of Brunswick vs. Harvey (114 Ga., 733), 
the amendment sought to sue upon the renewals as adding a new 
and distinct liability. The amount of the bond in that case was 
$15,000, and the original suit was for that amount. The amend- 
ment alleged that the default was $54,000, and the suit, as sought 
to be amended, would have been for $45,000—$15,000 on the 
original bond, and $15,000 on each of the two renewals. 

Discussing the case further, in the opinion the Chief Justice 
says :— 

“The intention of the pleader when he drew the original petj- 
tion was manifestly to sue upon the original bond alone. A 
careful reading of the petition will demonstrate this. While the 
petition alleged that the defalcation amounted to more than $21,- 
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Attention is called by counsel for the plaintiff to the difference 
in the language of the two renewal contracts. In the first re- 
newal the language is :— 

In consideration of the sum of twenty-five dollars, the 
United States Fidelity & Guaranty Company hereby guaran- 
tees the fidelity of C. H. Stanton, in the sum of five thousand 
dollars, in favor of the Proctor Coal Company, from the Ist 
day of December, 1899, to the first day of December, 1900, 
subject to all the covenants and conditions set forth and ex- 
pressed in the bond of this company, No. 27,178, heretofore 
issued on the 1st day of December, 1808. 


In the second renewai the language is :— 

In consideration of the sum of twenty-five dollars, the 
United States Fidelity & Guaranty Company hereby continues 
in force bond No. 27,178 in the sum of five thousand dollars, 

Ete. 

It is claimed that the language, “ thereby continues in force,” 
gives strength to the argument that the contract was a continu- 
ous one from the beginning of the original bond to the end of 
the last renewal. 

While there is some force in this contention, I do not think 
the use of this language is sufficient to change the conclusion 
reached that these renewals are new and distinct contracts. 
There is very little difference between continuing a contract and 
renewing it. But, besides this, it is perfectly clear that the first 
renewal created a new and distinct contract, and, this being true, 
the second renewal could not well be called a continuance of the 
original contract, in the sense claimed by counsel for the plain- 
tiff. 

It is urged by counsel for defendant that this case is controlled 
by the case of Mayor and Council of Brunswick vs. Harvey, 
supra. That was a suit like this, upon a bond of fidelity insur- 
ance, and against the same company, the United States Fidelity 
& Guaranty Company. In that case it was held by the Supreme 
Court of Georgia that the suit was on the original bond, and, 
that being true, it could not be amended by declaring on the re- 
newals, because under the facts there it would be adding new and 
distinct causes of action, and that, as the dishonesty of the official 
insured was not discovered within six months from the expira- 
tion of the original bond, there could be no recovery against the 
company. 

It is earnestly contended that that case is like this in every re- 
spect. I am unable to agree with this contention. There is a 
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ooo, the prayer for judgment against the defendants was for but 
$15,000 (the amount of the original bond), and the petition refers 
to the liability of the company as $15,000. It did aver that the 
company had ‘ renewed the said bond from year to year, and con- 
tinued the same in force without intermission * * * to and 
through the year ending February 1, 1901; but the context 
shows that the pleader regarded the renewals as merely continu- 
ations or extensions of the bond first given, and not as new and 
separate contracts or obligations. New counsel put in control of 
the case seem to have differed with counsel who filed the petition. 
They offered the amendment whereby it was sought to include 
the renewals as separate and independent contracts, and to re- 
cover $15,000 upon each of the renewals as well as the sum of 
$13,000 on the original bond; the loss being stated at more than 
$54,000. This amendment was offered as amplifying the allega- 
tion that the bond had been continued from time to time and 
renewed from year to year. We think we have shown that the 
intention of the pleader was to sue on the first bond only, treat- 
ing the renewals as simply extensions of that bond. We think, 
therefore, that the amendment was properly disallowed. If the 
original suit had been for $45,000, and by mistake or accident 
the renewals had not been specifically declared on, but only men- 
tioned in this general way, perhaps the original petition could 
have been amended by setting out the renewals and declaring on 
them. Inasmuch, however, as the only sum sued for was $15,- 
ooo, and the petition shows that the suit was based upon the 
original bond only, the allowance of the amendment offered 
would have been to add new and distinct causes of action, which 
is contrary to the laws of pleading and practice in this State and 
to Civ. Code [1895] § 5099.” 

In the case at bar the suit was originally for $5,000, and the 
amendment only seeks to set out specifically the loss which oc- 
curred during the continuance of the last renewal; that is, from 
December I, 1900, and up to the discovery of the loss, on the 8th 
of August, 1901. The amount sued for is not increased at all by 
the amendment. The only effort of the amendment, so far as 
pertinent to this particular matter, is to segregate the items con- 
stituting the defalcation, and to set out the part embraced in and 
covered by the last renewal. 

It is not at all clear from the language of the Chief Justice in 
the case referred to that if the only effort in that case had been 
to do what is done here, to amend by attaching the items cov- 
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ered by the last renewal, that the right to amend would have been 
denied. So that, giving that decision due weight, it is not 
thought to be controlling in the case now under consideration. 

Another question is presented in this case by the following 
clause in the contract under consideration :— 

That the company, upon the execution of this bond, shall 
not thereafter be responsible to the employer under any bond 
previously issued to the employer on behalf of said employee ; 
and, upon the issuance of any bond subsequent hereto upon 
said employee in favor of said employer, all responsibility 
hereunder shall cease and determine, it being mutually under- 
stood that it is the intention of this provision that but one (the 
last) bond shall be in force at one time, unless otherwise stipu- 
lated between the employer and the company. 

It is claimed that, if the court should hold that the renewals 
are new contracts, the effect of so holding would be to destroy 
the provision of the contract which gives the insured the right to 
discover a defalcation within six months after the termination 
of the bond. I do not think so. In my opinion, the whole pur- 
pose and intention of this clause is that there shall not be double 
responsibility on the part of the company. It is not at all incon- 
sistent with the right to discover within six months after the 
expiration of the original bond or any renewal the dishonest 
acts of the employee, and to claim indemnity for the same. The 
original bond and each renewal stands for the malfeasance of 
the employee during the continuance of each and discovery 
within six months after the termination of each. The pur- 
pose of the above clause evidently is to avoid double liability on 
the part of the company; that it shall not be liable beyond the 
amount of the bond as originally given and renewed. Taking 
this contract-altogether, this, in my opinion, is the proper con- 
struction to place upon this clause. 

My conclusion is that, as the pleadings now stand, this case 
may proceed for the purpose of recovering from the defendant 
such loss as may be properly shown to have been sustained by 
the plaintiff by reason of the dishonest acts of Stanton during 
the period covered by the last renewal; that is, from December 
I, 1900, up to the discovery of the alleged shortage, on August 8, 
1901. An order to this effect may be taken on the demurrer. 
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SUPREME COURT OF NORTH CAROLINA. 


GWALTNEY Et vx. 
vs. 


PROVIDENT SAV. LIFE ASSUR. SOC.* 


An averment that the written contract differs from that actually made 
through fraud or mistake is not met by a claim that parol agreements 
are merged in the contract as written. 


Where the policy was on the annual renewable plan with premiums in- 
creasing with age, to be made level by dividends if conditions proved 
favorable, a promise by a general agent that the premium should not 
be raised was not unreasonable in a suit to recover premiums paid on 
the ground of fraud. 


The fact that the agent is dead does not preclude the testimony of insured 
as to conversation with him, under the statute of North Carolina. 


The general agent may waive a_ policy stipulation, notwithstanding a 
clause forbidding it in the policy. 


Appeal from Superior Court, Catawba County. Action by W. 
R. Gwaltney and wife against the Provident Savings Life Assur- 
ance Society. Judgment for plaintiffs, and defendant appeals. 


MAXWELL & KEERANS, for Appellant. 
T. M. Hurwam and E. B. CLINE, for Appellees. 
CLARK, C. J. 

This action was brought to recover the premiums, with inter- 
est thereon, paid on a life insurance policy issued to the plaintiff 
by the defendant in 1899, through its general agent in this State. 
The complaint alleges that said agent, in soliciting the applica- 
tion, agreed to issue to the plaintiff a level rate policy, whereas 
the one issued increased the premiums with age. The applica- 
tion on its face is for a policy “ upon the annual renewable plan, 
with surplus applied to keeping premiums level, participating 
premiums payable quarterly,” and the policy provides for “‘ pay- 
ment of the annual renewal premium for the actual age attained, 
in accordance with schedule printed on next page of this policy 
for each $1,000, except as reduced by the application of the sur- 
plus and guaranty fund,” and at the foot of said table in the 
policy is the following: “ Note. Provided the mortality in this 
society shall be as favorable in the future as it has been in the 
past in the largest and best of the other companies (thus far it 
has been more favorable), this insurance will be extended and 





* Decision rendered, May 11, 1903. 
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renewed during the whole expectation or probable lifetime of 
the insured at the rate of premium charged for the first year only 
of the policy.” 

There were thirteen issues submitted to the jury, which, with 
the responses thereto, establish the following state of facts: 
“That one Jones was the general agent in this State of the de- 
fendant at the time the application was made and the policy 
issued; that as such general agent of the defendant, by false and 
fraudulent representations, he induced the plaintiff to make the 
application and take out the policy of insurance upon an agree- 
ment made at and before the delivery of the policy that the pre- 
miums per quarter should be $22.41 for the life of the assured, 
and no more, and thereby induced the plaintiff to accept the 
policy; that the application was filled out by the defendant’s 
general agent (Jones), and the plaintiff was induced to accept the 
policy and pay $22.41 per quarter, and was misled and prevented 
from examining the terms of the policy at the time of delivery 
and till demand of increase of premium by reason of false, deceit- 
ful, and fraudulent representations of said Jones at and before 
the delivery of the policy; that the defendant received the pre- 
miums from the plaintiff at the rate of $22.41 for nine years, and 
then demanded an increase of premiums to $28.01 per quarter, 
which the plaintiff paid, but under protest, for two years, when 
the amount demanded was raised to $41.73 per quarter, and, upon 
the plaintiff's refusal to pay the same, the defendant discontinued 
the policy, and held all the premiums paid to that date; that, 
after the execution and delivery of the policy, the defendant, 
through its general agent, agreed to continue the policy upon 
the payment of $22.41 per quarter during the life of the plaintiff, 
waiving the provisions in the policy which permitted an increase 
in the premiums; that the defendant at the time of issuing the 
policy had notice of the special contract with the plaintiff, made 
by Jones, that the policy was not issued in accordance with the 
aforesaid verbal contract with the defendant’s general agent; 
that the increase in rates was contrary to said agreement, though 
permitted by the terms of the’ policy, which the plaintiff had re- 
tained in his possession from its delivery to him.” There were 
allegations and evidence justifying the above verdict, if the jury 
believed the evidence. ; 

The defendant objected to the evidence by the plaintiff of the 
conversations and agreements between him and the defendant’s 
general agent before or cotemporaneous with the delivery of 
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the policy, because such verbal agreements were merged in the 
written application and policy, and also under the Code, § 590, 
because the said general agent, Jones, was dead at the time of 
the trial. The rule that parol agreements are merged in a writ- 
ten contract has no application, when, as here, the allegation is 
that the written contract was by fraud (or mistake) executed 
differently from the terms of said agreement: Powell vs. Hep- 
tintsall, 79 N. C., 207; McLeod vs. Bullard, 84 N. C., 527; Bank 
vs. McElwee, 104 N. C., 305. The plaintiff's testimony is sub- 
stantially set out in his complaint, which is summarized in the 
opinion in this case (130, N. C.), at page 630, 41 S. E., 795. It 
appeared in the plaintiff's evidence (if believed) that the plaintiff 
was ignorant of the terms and provisions of life insurance poli- 
cies, and that the agent put him off his guard by agreeing in ad- 
vance that the policy should be for level premiums, and hence 
the plaintiff, relying on said agent’s representations, did not 
scrutinize the policy, but the agent handed it to him on the 
street, when there was no opportunity to examine it, telling him, 
“Here is your policy,” from which the plaintiff understood it 
was the policy agreed on. The receipt of the policy under cir- 
cumstances similar to these, without reading, was held not bind- 
ing on the assured: Fitchner vs. Fidelity Ass’n, 103 Lowa, cit- 
ing numerous cases, at page 279, 72 N. W., 530; Kister ys. Ins. 
Co. (Pa.), 18 Atl., 447; McMaster vs. Ins. Co., 183 U. S., 37. A 
deed under such circumstances can be avoided between the 
parties: Medlin vs. Buford, 115 N. C., 260. The premiums 
were collected on the level of $22.41 per quarter for nine years, 
and not till the plaintiff was too old to obtain insurance in any 
other company was the premium raised to $28.01, which he paid 
for two years under protest (thus reserving his rights), and then 
suddenly the premium was jumped to $41.73 per quarter, being 
very nearly double the original rate, which the plaintiff testified 
and the jury find the general agent promised him should not be 
raised. Such promise was not such an unreasonable one that 
the plaintiff, as an ordinarily prudent man, should have refused 
to rely upon it, for the table annexed to the policy and referred 
to therein contained the note above set out that, unless there was 
unforeseen mortality, the company expected to maintain the 
level rate of the first premium in all cases. The plaintiff testified 
that this policy was taken out on an express agreement that this 
level rate should be maintained in his case. 

The testimony of the agreement and conversations of the 
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plaintiff with the defendant’s agent was competent, notwith- 
standing the death of the agent: Roberts vs. Railroad, 109 N. 
C., 670; Sprague vs. Bond, 113 N. C., 551. 

The plaintiff further testified, and the jury found, that in De- 
cember, 1890, after the policy was issued, the defendant, through 
its general agent, agreed to renew and extend the policy for the 
term of the plaintiff's life at a level premium of $22.41, “and 
waived the conditions of said policy providing for an increase of 
the rate of premium for age attained.” The authorities are nu- 
merous that a general agent can waive any stipulation in the 
policy notwithstanding a clause in the policy forbidding it, for 
he can waive that clause as well as any other. A party cannot 
bind himself not to agree to modifications in a contract, and a 
corporation acts through its agents in the scope of their agency, 
and the agency here was a general agency: Wood vs. Ins. Co., 
149 N. Y., 385; Insurance Co. vs. Gray, 43 Kan., 504; Railroad 
vs. Insurance Co., 105 Mass., 570; 1 May on Ins. (4th ed.), § 151; 
Renier vs. Ins. Co., 74 Wis., 98; Ins. Co. vs. Johnson, 4 Kan. 
App., 10; Ins. Co. vs. Wilkinson, 13 Wall, 234; Ins. Co. vs. 
McCain, 96 U. S., 84. The issues submitted arose upon the 
pleadings, and, as every phase of the controversy could be pre- 
sented thereon, they were not objectionable: Clark’s Code (3d 
Ed.), pp. 474-476; Patterson vs. Mills, 121 N. C., 266. 

What has already been said disposes of the exceptions for re- 
fusal of instructions and refusal to nonsuit the plaintiff upon the 
evidence. 

The exceptions to the charge are without merit, but we must 
further say that they are not properly presented for considera- 
tion. Each exception to the charge is required by the statute 
(Code § 550) to be “ stated separately in articles numbered,” and 
no exception should contain more than one proposition, else it 
is not “ specific,” and must be disregarded: Clark’s Code (3d 
Ed.), pp. 513, 514, 773, and numerous cases there cited. It is not 
a compliance with the statute to divide the charge (as here) into 
four sections, each containing many propositions and divers 
paragraphs, and to except seriatim to each of those four subsec- 
tions of the charge. The object of the statute is to give the ap- 
pellee information as to the errors by specific exceptions, so that 
he may prepare himself to meet them on the argument here. + 

The policy having been wrongfully canceled, the amount of 
the recovery is the return of the premiums, with interest on each 
from the date of payment: Braswell vs. Ins. Co., 75 N. C., 8; 
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Lovick vs. Life Ass’n, 110 N. C., 93; Burrus vs. Ins. Co., 124 N. 
C.,9; Hollowell vs. Insurance Co., 126 N. C., 398; Strauss vs. 
Life Ass’n, 126 N. C., 976; S. C., 128 N. C., 468. 
Affirmed. 
DOUGLAS, J. (concurring). 


I cannot dissent from the opinion of the court, because it is 
sustained by the law and the verdict of the jury, but, like 
Brother Montgomery, I am deeply impressed with the fact that 
the agent Jones is dead, and that the plaintiff alone is left to tell 
the story of what occurred between them. So much is assumed 
that is left unsaid in ordinary conversation that misunderstand- 
ings frequently occur between men both of whom are honest and 
truthful. We have all doubtless noticed contradictions in testi- 
mony between men of equal reputation, and apparently of equal 
knowledge. The only way I can account for this is that men are 
unconsciously swearing to legal conclusions. For instance, A. 
and B. have a long conversation, of which the exact words are 
probably remembered by neither. A. swears that B. agreed to 
do a certain thing, while B. swears he did not. A., who is prob- 
ably swearing, not to B.s words, but to the effect produced on 
his own mind by the conversation, thinks there was a legal con- 
tract; while B., who perhaps regarded the entire conversation 
as an unclosed negotiation, is equally positive that there was no 
contract. Under such circumstances the jury alone can deter- 
mine the question. Where one party is dead, and the uncontra- 
dicted evidence comes alone from the other side, the jury is al- 
most compelled to find for the survivor. To remedy this hard- 
ship, the Legislature passed an act known as “ Section 590 of the 
Code.” If Jones’ estate, or any one claiming under him, were a 
party to this action, the plaintiff would not be permitted to tes- 
tify as to any transaction with Jones, but, as his estate has no 
pecuniary interest in the suit, which is against the insurance 
company alone, such testimony is competent. That the moral 
interest of the deceased and his family cannot be considered is 
one of the hardships of the law which we are powerless to 
remedy. It is but just to the plaintiff to say that the terms of the 
policy itself were apt to mislead him, and I am surprised that the 
defendant company should make even a conditional representa- 
tion which is apparently so utterly incapable of fulfillment. 


MONTGOMERY, J. (dissenting). 
The first issue submitted to the jury was in these words, 
“Was Jones the general agent of the defendant company at the 
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time alleged in the complaint?” I think the judge erred when he 
refused to charge the jury, as he was requested to do by the de- 
fendant, that, if they believed the evidence, they should answer 
the issue in the negative. From the deposition of William E. 
Stevens, secretary of the defendant company, it appears that the 
agent Jones at Greensboro was authorized to receive applica- 
tions for insurance, to deliver policies to applicants after their 
issuance by the society, and to collect and report premiums on 
the same; that Jones had no authority or power to issue policies, 
or to change, waive, or alter their terms in any way; and that in 
this particular instance he had nothing to do with the issuance 
of the policy, except to deliver it to the plaintiff after it had been 
sent to him (Jones) from the New York office. It appeared also 
from the evidence of J. N. Ballentine, assistant secretary of the 
company, that the agent Jones was appointed to solicit applica- 
tions and to deliver policies that would be written, to collect the 
premiums required thereon, and to appoint local agents, and that 
he had no other powers; that all policies were issued from the 
New York office, where the applications were passed upon, and 
were then sent out to the agents for delivery by them to the in- 
sured; that the term “ general agent ” was merely an office dis- 
tinction between a territorial and local agent, and that a general 
agent had no different powers from a local agent about writing 
policies and sending on applications. The evidence of the plain- 
tiff on this point was that he knew no limitations of the authority 
of Jones, and supposed he had full power to act for the company, 
and that Jones held himself out as the general agent of the com- 
pany. In Berry vs. Insurance Co. (132 N. Y., 49, 30 N. E., 254, 
28 Am. St. Rep., 548) there was a change by the general agents 
in a material matter in the policy and the company was held to 
have waived that condition of the policy. But it is affirmatively 
stated in that case that the agents “ were general agents, having 
authority to make contracts without reference to the home 
office, and their power to waive conditions in the policy was co- 
existent with that of the company itself.” The plaintiff in this 
case well knew that Jones did not intend to issue the policy him- 
self, but, on the contrary, he knew that it had to be issued at New 
York, the home of the company, and sent back to Jones at 
Greensboro, to be delivered to the plaintiff. Berry vs. Ins. Co., 
supra, was quoted by this court in Grabbs vs. Ins. Co. (125 N. C., 
389), and the court said, in connection with it: “It is needless 
to say that the expression ‘ general agent’ occurring in the 
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above opinion was used in its legal sense as implying general 
powers, and not in the geographical sense in which it is usually 
employed by insurance companies.” The reputation of the agent 
Jones was destroyed upon evidence submitted to the jury after 
he was in his grave, and his family, if he left one, are to bear the 
reproach, although Jones’ statement of the matter was not be- 
fore the court. If the evidence of the plaintiff himself, who testi- 
fied also that up to the trouble about the policy he knew nothing 
about Jones except what was good, and that of A. A. Shuford, 
and the language of the note attached to the policy, be consid- 
ered together, it might be concluded, without injury to the char- 
acter of either, that there was a mutual misunderstanding be- 
tween the plaintiff and Jones, the agent, on the question involved 
in this litigation. That note was in these words: “ Provided the 
mortality in this society shall be as favorable in the future as it 
has been in the past in the largest and best of the other compa- 
nies (thus far it has been more favorable), this insurance will be 
extended and renewed during the whole expectation or prob- 
able lifetime of the insured at the rate of premium for the first 
year only of the policy.” 


UNITED STATES CIRCUIT COURT. 


WESTERN DIVISION OF THE WESTERN DISTRICT OF MISSOURI. 


AMANDA M. S. WHITFIELD, Plaintiff 
v8. 
ZZTNA LIFE INS. CO., Defendant.* 


An accident policy, insuring also against death, named a principal sum of 
$5,000, which should be the limit of its liability in any case, and then 
specified various benefits, some of them continuing in case of differ- 
ent casualties; among them the sum of $500 in case of suicide. The 
policy was issued to a citizen of Missouri, and a statute of that State 
provided that in such case, in suits on life insurance policies, suicide 
should be no defense where not contemplated at the time of issuing 
the policy, and any stipulation to the contrary in the policy should be 
void. 

Held, That the statute restricted the common law right of defense, and 
should be strictly construed. 


Held, That the only limitation in the language of the statute is that sui- 
cide shall not prevent the right of recovery to the extent of the sum 
stipulated for in the policy. 


* Decision rendered, October, 1903. 
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Held, That the statute did not forbid the stipulation among other benefits 
for a specific sum, payable in case of suicide, so long as it was a 
substantial amount, and not a mere attempted evasion of the statute. 


Held, That the company, in case of suicide, was liable only for $500, not 
$5,000, the maximum amount of the policy. 


PHILIPS, D. J. 
The question to be decided is, whether, upon the agreed state- 
ment of facts, the plaintiff is entitled to recover the sum of $5,- 
000, the principal sum designated at the head of the insurance 
policy, or the sum of $500, specified in the contract as the sum 
recoverable where the death of the assured resulted from in- 
juries voluntarily inflicted upon himself by a pistol shot. The 
decision turns upon the proper construction of section 7,896 of 

the Revised Statutes of Missouri of 1899, which declares that, 


In all suits upon policies of insurance on life hereafter issued 
by any company doing business in this State, to a citizen of 
this State, it shall be no defense that the insured committed 
suicide, unless it shall be shown to the satisfaction of the 
court or the jury trying the cause, that the insured contem- 
plated suicide at the time that he made his application for the 
policy, and any stipulation in the policy to the contrary shall 
be void. 

It is conceded, in the absence of this express statutory pro- 
vision, that at common law suicide, voluntarily inflicted by the 
assured, would constitute a complete defense to the action on 
the policy contract. The statute in question simply declared 
that “it shall be no defense that the insured committed suicide” 
in a suit upon such policy 


In Logan vs. Fidelity & Casualty Company (146 Mo., 114) the 
Supreme Court held that said section of the statute applies to 
an accident policy on life as well as to an ordinary life insurance 
policy. 

As this statute is in derogation of the common law right of 
defense, it is not to be extended beyond the letter and spirit of 
the statute. It does not undertake to declare that under an acci- 
dent policy, involving a great variety of accidents resulting in 
death, as does the policy in question, parties may not stipulate 
for the payment of a specified sum in the event of death result- 
ing from suicide. It simply declared that the fact of suicide 
shall constitute no defense to the suit. It is to be presumed that 
the term “ defense ” was employed by the Legislature in its ordi- 
nary and natural import. By express provision of the State 
statute (section 4,160) it is declared that in the construction of 
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statutes of this State, unless such construction be plainly re- 
pugnant to the intent of the Legislature or the context of the 
same statute, * words and phrases shall be taken in their plain 
or ordinary or usual sense; but technical words and phrases 
having a peculiar and appropriate meaning in law shall be un- 
derstood according to their technical import.’ ‘In law ‘defense’ 
is ‘that which is offered and alleged by the party proceeded 
against in an action or suit, as a reason in law or fact why the 
plaintiff should not recover or establish what he seeks; what is 
put forward to defeat an action:” Black’s Law Dictionary. 
* The denial of the truth or validity of the complaint. A general 
assertion that the plaintiff has no ground of action: Bouvier’s 
Law Directory. 

To say that when the defendant insists that on the face of the 
very contract sued on its liability in case of suicide, is limited to 
$500 is some defense, and, therefore, is in contravention of the 
term “it shall be no defense,” is, with all due respect, to juggle 
with mere words without regard to the meaning. The term “ it 
shall be no defense ” is grammatically the equivalent of it shall 
not be a defense. It means no more and no less. In law it 
means that the given fact of death by suicide shall not bar an 
action on the policy. 

The statute does not undertake to say that parties making a 
contract of insurance shall not agree upon the amount or com- 
pensation to be paid by the insurance company in the event of 
death resulting from suicide. Why parties to such contract may 
not agree upon a stipulated amount, to be paid in case of death 
resulting from suicide, as well as death resulting from an acci- 
dent on a railroad car, or occurring in a burning building (which 
under this policy is made double the amount of the principal 
liability), is not apparent. As said by the court in Baltimore R. 
vs. Voigt (176 U. S., 498) :— 

“The right of private contract is no small part of the liberty 
of the citizen, and that the usual and most important function of 
courts of justice is rather to maintain and enforce contracts, 
than to enable parties thereto to escape from their obligation 
on the pretext of public policy, unless it clearly appear that they 
contravene public right or the public welfare.” 

‘No statute is to be construed as altering the common law, 
farther than its words import. It is not to be construed as mak- 
ing any innovation upon the common law which it does not 
fairly express:” Shaw vs. Railroad Company tot U. S., 565. 
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In Hadden vs. Collector (5th Wall., 107-111) the court said :— 

“What is termed the policy of the government with reference 
to any particular legislation is generally a very uncertain thing, 
upon which all sorts of opinions, each variant from the other, 
may be formed by different persons. It is a ground much too 
unstable upon which to rest the judgment of the court in the in- 
terpretation of statutes.” ; 

So in Scott vs. Reid (10 Peters, 524-527) the sourt said :-— 

‘Where the language of the act is explicit, there is great dan- 
ger in departing from the words used, to give an effect to the 
law which may supposed to have been designated by the Legis- 
lature. " It is not for the court to say, where the lan- 
guage of the statute is clear, that it shall be so construed as to 
embrace cases, because no good reason can be assigned why 
they were excluded from its provisions.” 

The only limitation in the language of the statute in question 
is that in case of death resulting from suicide it shall constitute 
no defense against liability on the policy; that is to say, it shall 
not defeat a right of recovery to the extent of the sum stipulated 
for in the policy, The innovation, in short, made by the statute 
was to cut off a defense based upon the fact that the assured 
committed suicide, without undertaking to interfere with the 
right of contract between parties, sui juris, as to the extent of 
liability in case of death resulting from the specific cause. 

The purpose of fixing in the caption of the policy a principal 
liability of $5,000 becomes evident under a policy like the one in 
question, which provides that in case of certain physical disabili- 
ties resulting from accidental causes there shall be a specified 
amount per week. Under such provisions if there were no 
principal liability expressed, as the disability would be continu- 
ous, as in case of the loss of a hand, or foot, or an eye, the re- 
covery might run on without limit during the life of the insured, 


and in the aggregate far exceed the sum of $5,000, the principal 
sum, 


The Supreme Court of this State has not construed the stat- 
ute in question in the particular here involved. The Logan 
Case, supra, does not bind or control this court except in so far 
as the question involved in that case was determined by the 
Supreme Court, which was simply whether or not the section of 
the statute above quoted applies to the instance of death by sui- 
cide on an accident policy as well as to other life insurance poli- 


cies. Under the well recognized rule that the language em- 
Vou. XXXIII.-6. 
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ployed by courts in construing statutes can have no binding 
effect in other litigation beyond the essential matter considered 
and determined in the former case, any discussion by the court 
in the Logan Case must be restrained to the fitness of the mat- 
ter under consideration. 

The decision of the Court of Appeals of this State in Keller 
vs. Travellers Insurance Company (58 M. A., 557) is not binding 
upon this court, as it is not a court of the highest jurisdiction 
in the State. It is not maintainable that the statute in question 
establishes any public policy of the State beyond its expression, 
that is that suicide shall constitute no defense against liability 
of the company on an accident insurance policy. As already 
suggested, the statute does not undertake to declare that an 
insurance company may not issue a policy of insurance by which 
the parties agree that in case of death resulting from suicide 
what the amount of recovery shall be. I cannot perceive why 
the Legislature should deem it contrary to the public policy of 
the State to permit the insured to agree with the insurance com- 
pany by contract that in the event of death resulting from a 
voluntary act of suicide what amount should be paid by the in- 
surer. Looking at the language of the statute, and taken in its 
legal technical sense, in my humble opinion, nothing more was 
intended than that in view of the fact that insurance companies 
under like policies had successfully interposed as a complete 
defense against any liability that the insured had taken his own 
life, hereafter no such defense should avail to defeat a recovery. 
As the Legislature has gone no further in the assertion of the 
State policy, the courts ought not to undertake by mere judicial 
assertion to extend the operation of the statute. 

In reply to the suggestion that the foregoing construction of 
the statute would authorize a practical evasion of its spirit by 
recognizing the right of the contracting parties to limit the 
amount of recovery to one dollar, it should be enough to say 
that illustrations are often dangerous in the construction of 
statutes. It is sufficient for the court to decide the particular 
case on trial. It is hardly conceivable that a party aware of his 
rights under the statute, and the law presumes him to be cogni- 
zant thereof, would consent to accept as compensation for such 
loss the sum of one dollar; and if he should, it would be for the 
court to decide whether such inconsequential sum was not a 
practical evasion of the spirit of the statute. The sum of $500, 
provided for in this case, is a substantial sum, and as the pleading 
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of the contract in question, voluntarily entered into by the 
parties, goes merely to the. question of the amount of recovery, 
and not to defeat a recovery, my conclusion is that the plaintiff 
is only entitled to recover the sum of $500. 


SUPREME COURT OF ILLINOIS. 


NORWAYSZ 
vs. 
THURINGIA INS. CO.* 


The policy provided that it should be void if the hazard was increased by 
any means within the knowledge of insured, or if gasoline was kept 
on the premises. A rider permitted the use of a gasoline stove, but 
warranted that no gasoline should be kept on the premises, except 
that which was contained in the reservoir. It was claimed that gaso- 
line was kept in violation of the rider. 


Held, That the provision regarding increase of hazard and the keeping of 
gasoline is not to be construed as a single clause limiting the prohi- 
bition against gasoline to such as increased the hazard, and thus 
leaving the question of increase to the jury. The two clauses are in- 
dependent, and the keeping of gasoline was of itself a violation as a 
matter of law. 


Held, That the keeping of nearly a gallon of gasoline in a can was a viola- 
tion of a warranty in the rider. 


Held, That the insured owner was not relieved by the fact that the viola- 
tion was by a tenant, without his knowledge. 


Held, That it was not necessary to show that the loss was due to the vio- 
lation. 


Appeal from Appellate Court, First District, Action by Leo- 
pold Norwaysz against the Thuringia Insurance Company. 
From a judgment of the Appellate Court (104 Ill. App., 390), re- 
versing a judgment in favor of plaintiff, he appeals. Affirmed. 


WiiuiaM A. Doyle, for Appellant. 
LACKNER, Butz & MILLER, for Appellee. 


RICKs, J. 
This was an action of assumpsit upon a policy of insurance 


for $1,900, issued by the Thuringia Fire Insurance Company, 
appelee, on December 21, 1899, insuring the frame buildings of 
Leopold Norwaysz, appellant, against a loss by fire for the 
period of three years from the date of the policy. The premises 
insured were located at 4346 Honore Street, in the city of Chi- 
cago, and were destroyed by fire June 21, 1900. There was a 





* Decision rendered, Oct. 26, 1903. 
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verdict and judgment in favor of appellant in the Circuit Court 
of Cook County for $1,768.64. This judgment was reversed by 
the Appellate Court on the ground that the trial court erred in 
refusing to direct a verdict for the defendant at the close of all 
the evidence. 

The errors relied upon by appellant for a reversal of the judg- 
ment of the Appellate Court are the following: (1) The Appel- 
late Court erred in not affirming the judgment of the Circuit 
Court, having found the facts in issue the same as the trial court ; 
(2) the Appellate Court erred in finding that the Circuit Court 
erred in the application of law to the undisputed facts in the 
case; (3) the Appellate Court erred in its construction of the 
policy of Insurance; (6) the Appellate Court erred in not re- 
manding this case to the Circuit Court, having reversed the judg- 
ment of the said Circuit Court. 

The sixth assignment presents the question whether the rec- 
ord shows a case for review in this court. The error assigned 
is that the Appellate Court erred in not remanding the case to 
the Cirucit Court, having reversed the judgment of the said Cir- 
cuit Court. The judgment of the Appellate Court does not re- 
cite a finding of fact. Although reversing the court below, it 
does not remand the cause for another trial. In such a case it 
will be inferred that the Appellate Court found the facts the same 
as the trial court. It will also be presumed from the fact that 
the case was not remanded that the error committed was not 
one arising during the progres of the trial, such as error in ad- 
mitting or excluding evidence or giving or refusing general 
instructions. Therefore, having found the facts the same and 
not having reversed the judgment for error arising during the 
progress of the trial, the Appellate Court must be presumed to 
have held that the evidence in the record did not prove or tend 
to prove a cause of action: Brant vs. Lill, 96 Ill., 608; Post vs. 
Union Nat. Bank, 159 IIl., 421; Busenbark vs. Saul, 184 II1., 343; 
Supple vs. Agnew, 191 Ill., 439. This court has therefore juris- 
diction in this case for the purpose of ascertaining whether there 
was evidence tending to show a right of action in the plaintiff. 

The policy in question contained the following clause :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if * * * or 
if the hazard be increased by any means within the control or 
knowledge of the insured; * * * or if (any usage or cus- 
tom of trade or manufacture to the contrary notwithstanding) 
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there be kept, used or allowed on the above premises, benzine, 
benzole, dynamite, ether, fireworks, gasoline, greek fire, gun- 
powder exceeding twenty-five pounds in quantity, naphtha, 
nitroglycerine or other explosives, phosphorus, or petroleum 
or any of its products of greater inflammability than kero- 
sene oil of the United States standard. 

Attached to the policy was a “rider” which contained a 
“vapor stove and gasoline permit,” in the following words :— 

Permission is hereby given for the use of gasoline stoves, 
the reservoir to be filled by daylight only and when the stove 
is not in use. Warranted by the assured that no artificial light 
be permitted in the room when the reservoir is being filled, 
and no gasoline, except that contained in said reservoir, shall 
be kept within the building, and not more than five gallons, to 
be in a tight and entirely closed metallic can, free from leak, 
on the premises adjacent thereto. 

Beneath this the word “ Caution,” printed in bold-faced type, 
drew the attention to the following :— 

The danger from gasoline stoves is not so much in them- 
selves as in having the material about. At ordinary tempera- 
ture gasoline continually gives off inflammable vapor, and a 
light some distance from the material will ignite it through the 
medium of this vapor. It is said that one pint of gasoline will 
impregnate two hundred cubic feet of air and make it explo- 
sive, and it depends upon the proportion of air and vapor 
whether it becomes a burning gas or destructive explosive. 
Beware of any leaks in cans, and never forget how dangerous 
a material you are handling. 

It is because of the violation of the prohibitive clause in this 
“rider” that the defendant below moved the court, at the close 
of the evidence, to direct a verdict for the defendant. 

The evidence of this violation is contained in the testimony of 
Mrs. Anna Glatky, who was introduced by the appellant to give 
evidence in rebuttal. Her material testimony was as follows, on 
direct examination: “Q. Where did you live about June 21, 
1900? A. On Honore Street, in that house that burned down. 
Q. Who did you rent the place from? A. Leopold Norwaysz. 
©. Were you living there at the time of the fire? A. We rented; 
we moved there the tenth and the fire was on the twenty-first.” 
Redirect examination: “Q. When you moved into this place, 
on or about the tenth, what did you use for lighting purposes in 
this house—coal oil or gas? A. We used kerosene. We had 
two stoves in there; one we used coal in and the other we used 
oil. Q. Did you buy, or your husband, any kerosene at the time, 
or shortly after you moved in there, for household use? A. I 
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had a gallon of kerosene and also a gallon of gasoline.” Re- 
cross-examination: “Q. When did you get the gallon of kero- 
sent and when did you get the gallon of gasoline? A. I don’t 
remember what date; I know I had it. Q. How long after you 
moved in there? A. About the second or third day; but in the 
summer time we used very little. ©. What did you use the 
gasoline for? A. Stove cooking during summer. Q. You had 
a gasoline stove? <A. Yes, sir; we did. Q. Where did you 
keep that gallon of gasoline? A. Why, I had the stove filled and 
the balance in the pantry. Q. How much was in the can in the 
pantry? A. Almost full—not very much taken out. Q. Where 
was the pantry? A. In the kitchen. Q. How many rooms did 
you occupy? A. We had a front room, kitchen, and two bed 
rooms. Q. Those rooms you speak of were in the front, down- 
stairs, of the house 4346 Honore Street. Is that right? A. Yes, 
sir. Q. Did that gallon of gasoline remain in that pantry or that 
kitchen up to the time of the fire? A. Yes, sir; it was there. Q. 
Almost full was it—the can? A. Yes, sir. Q. At the time of the 
fire this gallon can was almost full, was it? A. Yes, sir; a lamp 
filled with oil. ©. The lamps were filled? I say the gasoline 
can; that was almost full at the time of the fire? A. Pretty 
nearly full; yes, sir. We used some for the stoves.” 

There was no other evidence introduced to contradict the tes- 
timony of this witness, and it must be taken as entirely undis- 
puted. The only question, therefore, necessary to be consid- 
ered by this court is whether, as a matter of law, the testimony 
of Mrs. Glatky shows facts sufficient to constitute such violation 
of the terms of the policy as will relieve the insurer from liability 
thereon. 


Counsel for appellant cites numerous cases to the point that 
where there is a question whether or not the hazard was in- 
creased it is a fact to be determined by the jury. The cases un- 
doubtedly support the doctrine, but neither the cases nor the 
doctrine have any application to the case under consideration. 
To be sure, there was a clause in the policy which provided, “ or 
if the hazard be increased by any means within control or knowl- 
edge of the insured,” but it is entirely separate from the clause 
which prohibits the keeping or use of gasoline. The paragraph 
begins, “ This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if,” and 
then follows a series of co-ordinate clauses, each punctuated by 
a semicolon. Among these clauses are the two in question— 
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the one prohibiting an increase of risk by any means within the 
knowledge or control of the insured; the other prohibiting the 
keeping or using of gasoline on the premises. They are en- 
tirely disassociated in fact, and there is no rule of construction 
that would require or suggest their connection. 


It is suggested that a rule of construction applicable to this 
case is that all parts of the contract are to be considered to- 
gether. That is unquestionably a valuable rule, but it must not 
be applied to the extent of reading two separate clauses as one 
just because on can be attached to the other without destroying 
the meaning of either. The position of counsel for appellant is 
this: One clause prohibits the use of gasoline; another clause 
prevents the increase of hazard by any means; therefore the pro- 
hibition of the use of gasoline means only such use. as a jury 
would decide to be an increase in the hazard. Such a construc- 
tion is so extravagant that it would be useless to cite authorities 
for rejecting it, were it not that the appellant has based the 
greater part of his argument upon the assumption that the two 
clauses must be read together. 


In Newport Imp. Co. vs. Home Ins. Co. (163 N. Y., 237) the 
policy, very similar to the one under consideration, read :— 
This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void, * * * or 
if the hazard be increased by any means within the knowledge 
or control of the insured, or if mechanics be employed in build- 
ing, altering or repairing the within described premises for 
more than fifteen days at any one time. 

The court, in construing this clause, said: ‘‘ This clause in 
the policy contains a large number of provisions, separated by 
semicolons, each of which renders it void as therein provided. 

* * It is clear that the acts to which reference is about to 
be made [certain alterations] fall within the second provision 
quoted above, to the effect, ‘or if mechanics be employed in 
building, altering or repairing the within described premises for 
more than fifteen days at any one time.’ The question of in- 
crease of hazard is not necessarily involved. If mechanics are em- 
ployed in building, altering or repairing the premises for more 
than fifteen days at any one time, and an agreement or consent is 
not indorsed on the policy permitting such work, the contract of 
insurance is void.” The court affirmed the judgment of the 
court below holding that it was proper to have dismissed the suit 
on its merits. 
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The Supreme Court of the United States construed this clause 
in Imperial Fire Ins. Co. vs. County of Coos, 151 U. S., 452. 
The clause in this case was substantially the same as in the case 
just cited. The court said in construing: “If the last stipula- 
tion had been so plain as to require the element of an increased 
risk to be incorporated into the condition that ‘if mechanics are 
employed in building, altering or repairing the premises named 
herein,’ etc., then there would have been presented a question of 
fact for the jury whether such alterations and repairs constituted 
an increase of risk. But this condition being wholly independent 
of any increase of risk, its violation without the consent of the 
insurer or waiver of the breach annulled the policy.” Again: 
“The condition which was violated did not in any way depend 
upon the fact that it increased the risk, but by the express terms 
of the contract was made to avoid the policy if the condition was 
not observed. The instruction of the court gave no validity or 
effect to the condition and its breach, but made it depend upon 
the question whether the acts done in violation of it in fact in- 
creased the risk and whether such increased risk was operative 
at the date of the fire.” 

These long quotations have been given because they are di- 
rectly in point on the question of construction, and because, 
taken together with the reason therefor, they effectually dispose. 
of the appellant’s earnest contention that the provision regulat- 
ing the use of gasoline must be taken to be modified by the 
clause prohibiting an increase of hazard. It is contended that 
“surely that this part of the policy [prohibiting the increase of 
hazard] must have some meaning.” It undoubtedly does, and 
the meaning does not seem to be concealed. If, for instance, the 
insured should do some act not specifically prohibited by the 
terms of the policy, but which was of such a nature as to increase 
the hazard and multiply the possibilities of fire, then the clause 
in question would apply, and the jury would properly be looked 
to in a determination of the question whether such act was an 
increase of the hazard. 


The permission given to the insured to use gasoline does not 
relieve him from the effect of the violation of the one important 
restriction on such use. The insurance company was not com- 
pelled to give its permission to the appellant to use gasoline. It 
was a voluntary act for the benefit of the insured, and there was 
no advantage to the insurance company gained thereby. Con- 
tracts of insurance are to be construed like other contracts. If 
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ambiguous terms are used, the meaning more favorable to the 
insured will be adopted, not because he is the sufferer in a re- 
cent loss or because of a disparity in the financial condition of 
the two parties, but because the words are those of the insurer, 
and the ambiguity is chargeable to it. Where, however, there is 
no ambiguity in the terms, neither party is to be favored. If the 
stipulation is one that the parties could lawfully make, and, hav- 
ing been made, is not actually or inferentially waived, it is the 
function of the court to enforce its observance as the parties 
made it, and not to make a new agreement for the purpose of 
mollifying the hardship that the rigorous and inflexible terms 
occasion. In the case at bar there was permission given to use a 
gasoline stove, and on the permit were the words :— 

Warranted by the assured that no artificial lights be per- 
mitted in the room when the reservoir is being filled, and no 
gasoline except that contained in said reservoir shall be kept 
within the building. 

The undisputed evidence is that gasoline was kept by the 
tenant of the insured in the building. 

Counsel for appellant contends that there could have been 
only a small quantity of gasoline, because the witness swore 
that she had the stove filled and had the balance in the pantry. 
There is no possible way for this court to determine how large 
the reservoir attached to the stove was, except from the testi- 
mony of this witness. She swears, further along in her testi- 
mony, that the can in the pantry was “almost full,’ and again 
“pretty full; we used some for the stove.” From this it must 
be concluded that the reservoir was quite small; at any rate, 
this witness manifested a clear desire to impress the fact that 
there was a considerable quantity of oil kept in the pantry. She 
moved into the house on the 1oth of June. When asked when it 
was that she purchased the gasoline, she answered, “About the 
second or third day after we moved in there, but we used very 
little in the summer.” This explanation was evidently for the 
purpose of rebutting the natural presumption that if purchased 
on the 12th or 13th of June there would be very little gasoline 
remaining at the date of the fire, eight or nine days later. There 
can be no doubt that the undisputed testimony of this witness 
shows that there was, in fact, a considerable quantity of gasoline 
kept in the pantry. 

Counsel for appellant desires that this court should take notice 
of the common knowledge that a reservoir upon a gasoline stove 
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contains one gallon, and that if witness had filled the stove there 
would be practically none left in the can. If a gasoline can were 
kept in the pantry with no oil in it, or such an inconsiderable 
quantity as might adhere to the inside of the can, there would, 
of course, be no violation of the clause. But this witness has 
sworn, and reiterated, that the can was nearly full. If this court 
were allowed to draw presumptions from common knowledge, 
we might presume that if the can were kept in the pantry (as the 
witness testified) it is probable that at some time it was kept 
there with the entire gallon of oil in it. Of course, such pre- 
sumption is not proper nor is it necessary under the testimony 
given, but it is fully as proper as the presumption urged by the 
appellant that the reservoir on the gasoline stove contained a 
gallon, and therefore there was little, if any, gasoline kept in the 
pantry. 


seing fully convinced that there was a material breach of the 
warranty by the insured, the policy of insurance must be held to 
have been avoided unless some other rule prevents such avoid- 
ance. 

It is contended that the breach of the warranty was the act of 
the tenant, for which the insured was not responsible. It has 
been shown that this clause has no possible connection with the 
provision elsewhere in the policy that the hazard shall not be 
increased by any means within the knowledge or control of the 
insured. Therefore, if the insured can rely upon his ignorance 
of the breach by the tenant as an absolution from the result of it, 
it must be because of a rule of law applicable, and not because 
the policy provides any such thing. Upon this question the fol- 
lowing cases are decisive: Diehl vs. Adams County Mutual Ins. 
Co., 58 Pa., 443; Wetherell vs. City Fire Ins. Co., 16 Gray, 276; 
German Fire Ins. Co. vs. Shawnee County, 54 Kan., 732; Insur- 
ance Co. vs. Gunther, 116 U. S., 113, and 134 U. S., 110; Kelly 
vs. Worcester Co., 97 Mass., 284; Hall vs. People’s Ins. Co., 6 
Gray, 185; Concordia Ins. Co. vs. Johnson, 4 Kan. App., 7; 
Long vs. Beeber, 106 Pa., 466; Badger vs. Platts, 68 N. H., 222. 
Each one of these cases holds pointedly that an insured party 
cannot be relieved from the effect of the violation of prohibitive 
clauses by showing that the violation was by his tenant, without 
his knowledge or control. A violation of the provisions by any 
one who is permitted by the insured to occupy the premises is a 
violation by the insured himself. In Insurance Co. vs. Christien- 
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sen (29 Neb., 572) a contrary doctrine is announced, but it is 
clearly without the support of authority. 

On the trial below it was not proved that the fire was in any 
way due to the presence of the gasoline in the building, nor can 
the origin of the fire be determined from the evidence. The 
point is urged that, since the violation of the prohibitive clause 
was in no way shown to have occasioned the fire, it was a ques- 
tion for the jury to determine whether, as a matter of fact, the 
hazard was thereby increased. This contention is not supported 
by reason or authority. The assured warranted that no gaso- 
line, except that contained in the reservoir upon the stove, 
should be kept in the building. If he had refused to warrant this, 
the insurance company would doubtless have withheld the per- 
mission to use gasoline at all. To hold now that unless the in- 
surance company can show that the breach of the warranty 
contributed to the fire it must be held to a strict liability would 
be to confound all distinctions of contractual liability. The in- 
surer unquestionably considered the presence of gasoline in the 
building as an increase of risk. In one sentence permission is 
given to use gasoline in the stove, but in the next sentence it is 
provided that no gasoline except that in the reservoir shall be 
kept in the building. Then, beneath this, the word “ Caution,” 
in bold-faced type, draws the attention to the dangerous char- 
acter of gasoline. This caution begins with the sentence, “ The 
danger from gasoline stoves is not so much in themselves as in 
having the material about.” That is the very thing it is wished 
to provide against. If we were to consider this “rider” as a 
contract, there is on one side a permission to use a gasoline 
stove; on the other side, standing as a consideration for the 
permission, a warranty that in using the stove no gasoline other 
than that in the reservoir shall be kept in the building. The war- 
ranty was inserted for the benefit of the insurer. It was the 
material and essential restriction on the use of gasoline. A sub- 
stantial violation has been proved, and it is absolutely beside the 
point to inquire whether or not the breach actually contributed 
to the loss. The following cases support these views: Hill vs. 
Middlesex Ins. Co., 174 Mass., 542; Newport Imp. Co. vs. 
Home Ins. Co., supra; Diehl vs. Adams County Mutual Ins. Co., 
supra; Turnbull vs. Home Fire Ins. Co., 83 Md., 312; Kyte vs. 
Assurance Co., 149 Mass., 116; Pennsylvania Ins. Co. vs. Faires, 
13 Tex. Civ. App., 111; Thomas vs. Fame Ins. Co., 108 IIl., 91; 
Imperial Fire Ins. Co. vs. County of Coos, supra. 
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There are two general classes of cases in which it has been 
held with considerable uniformity that a breach of a prohibitive 
clause in a policy such as this will not operate to relieve the in- 
surer from liability thereon—one, where the policy of insurance, 
being on a stock of goods used in business, contains clauses for- 
bidding the keeping of certain materials which are customarily a 
part of such a stock of goods (Reaper City Ins. Co. vs. Jones, 
62 Ill., 458); the other, where the breach consists in keeping 
small quantities of the forbidden article for cleaning clothes or 
machinery or like purposes. The reason for the holding is that 
in the first class, by insuring the stock of goods in which the 
forbidden articles were a usual part, the insurer impliedly waives 
the restrictive clause referring to it. See note to Lancaster Fire 
Ins. Co. vs. Lenheim, 89 Pa., 497. In the second class the bring- 
ing of the small quantities on the premises is held to be such a 
trifling departure as will not amount to a breach. Of course, the 
case in question falls in neither of these classes. Having gaso- 
line in the building for cooking purposes, when keeping it there, 
other than in the reservoir, was forbidden, was a substantial and 
serious breach. 

We fail to find in the cases cited, or elsewhere, any authority to 
warrant us in depriving the appellee of the right to a strict ob- 
servance of the restrictive clause in the policy, and we think that 
the peremptory instruction should have been given. 

The judgment of the Appellate Court is accordingly affirmed. 

Judgment affirmed. 
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LOWER COURT DECISIONS. 


SUFFICIENCY OF PROOFS OF LOSS. 


Superior Court of Delaware. 





SCHILANSKY ET AL. 
v8. 
MERCHANTS & MANUFACTURERS’ INS. CO.* 


The policy was on saloon property of plaintiff, assigned to a brewing 
company. 


Held, That the action by plaintiff for use of the brewing company could 
be sustained. 


Where the policy required that the proofs of loss should state whether 
there was other insurance, a statement that the insurance amounted 
to a certain sum, naming the face of the policy, was sufficient com- 
pliance. 


Requirements in the policy of acts to be done by insured subsequent to 
the loss will be liberally-construed where they do not increase the 
risk. 

Where all books and papers were destroyed by the fire, a schedule, show- 
ing amount on stock as a whole, on furniture and fixtures as a whole, 
and on beer in storage as a whole, is sufficient compliance with the 
requirement of an inventory showing amount and cost, and amount 
claimed on each article. 


Proofs of loss are not evidence of ownership, or of the fact or amount of 
loss. 


SPRUANCE, J. (charging the jury). 

This action is brought in the names of Joseph Schilansky and 
Sarah Schilansky for the use of Bartholomay Brewing Com- 
pany, and is brought by the proper parties; the said Schilanskys 
being the persons with whom the contract of insurance was 
made, and they having the legal right to sue upon it, notwith- 
standing the fact that the defendant company marked the policy 
for the use of said brewing company. It is not controverted that 
the paper admitted in evidence, dated December 9, Igo1, pur- 
porting to be the preliminary proof of the total loss by fire of 
the insured property, wasmade by the plaintiffs on the day of 
its date, and was received by the president of the defendant 
company on the 11th day of the same month; which was within 





* Decision rendered, May 5, 1903. The facts sufficiently appear in the syllabus.—Ed. Ivs. Law 
Journal. 
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thirty days from the date of the alleged loss, and more than 
ninety days before the commencement of this action. It is con- 
tended by the defendant company that this paper was not such 
a detailed proof of loss as was required by the policy of insur- 
ance to entitle the plaintiffs to maintain this action. In con- 
sidering the provisions of policies of insurance relating to mat- 
ters required to be done by the insured subsequent to the loss, 
which do not alter the risk of the insurer or increase the lia- 
bility, it is the prevailing practice of the courts to give to such 
provisions a construction favorable to the insured so far as the 
same can be reasonably done. It is the duty of the court to con- 
strue written papers which have been admitted in evidence, and 
to instruct the jury as to the meaning and effect of the same. 
We have carefully examined and considered the provisions of 
the policy of insurance sued upon in respect to the proof of loss 
required to be made before suit, and also the said paper of De- 
cember 9, 1901, purporting to be the preliminary proof of the 
loss, and we are of the opinion, and now instruct you, that the 
requirements of the policy as to preliminary proof of loss have 
been substantially and sufficiently complied with. This is es- 
pecially so in view of the uncontroverted testimony in the case 
that there was a total destruction of the insured property, and 
that all of the books, accounts, and papers of the plaintiffs were 
also at the same time destroyed. This paper which we have de- 
termined to be a sufficient preliminary proof of loss to meet the 
requirements of the policy in that regard is not to be considered 
by you as proving or tending to prove the ownership of the 
property at the time of the execution of the policy or at the time 
of the loss, or the fact of the loss, or the amount of the loss, or 
any other material fact in issue in this case. These latter ques- 
tions; viz., as to the ownership of the property, the loss, the. 
amount thereof, and the other material facts, are to be deter- 
mined by you from the testimony of the witnesses examined 
before you in this case. If you find a verdict for the plaintiffs, it 
should be for the value of the property destroyed, not exceed- 
ing $500 for each of the three classes of property described in 
the policy, and not exceeding $1,500 for the whole, with interest 
thercon from a date ninety days after the delivery of the proof 
of loss to the defendant company. 
Verdict for plaintiff for $1,602.75. 





Miscellany. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


TITLE INSURANCE. 

In the case of Wheeler vs. Equitable Trust Co., decided by 
the Supreme Court of Pennsylvania, July 9, 1903, the subject of 
insurance was a mortgage on ground rents of certain property, 
taken as collateral security, which was indemnified against loss 
from defective title, and in a note to the schedule the policy 
guaranteed to complete certain buildings according to plans. It 
was held, that in order to maintain an action against the insurer, 
because of deviation from the plans, loss to the mortgagee there- 
from must be shown. It was further held, that the contract was 


entire, and could not be divided into a guarantee against indem- 
nity for loss on account of title, and also a guarantee of comple- 
tion of buildings according to plan, irrespective of loss. 


SURRENDER OF POLICY IN IGNORANCE OF DEATH. 

In the case of Taylor vs. Manhattan Life Ins. Co., decided in 
December, 1903, in the Supreme Court of New York, Justice 
McCall held that where the assignee of a life insurance policy, 
in ignorance of the previous death of the insured, contracted to 
surrender the policy to the company for its surrender value, it 
was a mutual mistake of facts by the parties, and the contract 
could not be enforced. The assignee was entitled to recover the 
face of the policy. 


CASUALTY IN CASE OF AUTOMATIC SPRINKLERS. 

In the case of Wertheimer-Swartz Shoe Co. vs. U. S. Casualty 
Co., decided by the Supreme Court of Missouri, February 18, 
1903, the policy insured against damage from the accidental 
discharge of an automatic sprinkler. It was held that a provi- 
sion requiring known defects more than usually hazardous to be 
at once repaired applies only to defects in the sprinkler. The 
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act of a servant in placing the fastening rods of a shutter over 
the pipe and breaking it, unless he knew the probable conse- 
quence, was not a willful act of insured within the policy. A 
clause excepting losses caused by assured’s neglect to use all 
reasonable means to preserve insured property had no reference 
to the care needed to prevent the accident. The clause did not 
exempt from a loss caused by the negligence of a servant. 


BENEVOLENT SOCIETY.—CHANGE OF BENEFICIARY. 

In the case of Spengler vs. Spengler, decided by the Court of 
Chancery of New Jersey, June 23, 1903, it was held that the fact 
that a member gave the certificate to the beneficiary, telling her 
that she could keep it up if she chose, and that she there- 
after paid the premiums, did not prevent him from afterward 
procuring a new certificate and changing the beneficiary where 
the first beneficiary had knowledge that such change was per- 
mitted by the rules of the society. 


MALICIOUS PROSECUTION. 

In the case of Huckstein vs. New York Life Ins. Co., decided 
by the Supreme Court of Pennsylvania, January 5, 1903, it was 
claimed that the plaintiff sold a policy payable to his wife and 
children to a broker, falsely representing that the consent to its 
surrender was signed by all his children, and that such broker 
sold it to the company. The plaintiff was arrested at the in- 
stance of the company, charged with obtaining money under 
false pretenses, and brought suit against the company for dam- 
ages. It was held, that as he had had no dealings with the com- 
pany, the prosecution was without probable cause, and the com- 
pany was liable for his prosecution without probable cause. 


BENEVOLENT SOCIETY.—REINSTATEMENT. 

In the case of McLaughlin vs. Supreme Council Knights of 
America, decided by the Supreme Judicial Court of Massachu- 
setts, October 21, 1903, the certificate of the society was con- 
ditioned on good standing, and required as a condition of rein- 
statement that the certificate of the local examiner should be 
transmitted by him to the supreme examiner, who had absolute 
power to approve or reject it. Instead of so transmitting, the 
local examiner gave it to the insured, who delivered it to the 
local branch, and before reaching the supreme examiner the in- 
sured died. It was held that the requirement had not been com- 
plied with, and there could be no recovery. 
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SUPREME COURT OF MISSOURI. 


Division No. 2. 


SMITH et AL. 
v8. 


SOVEREIGN CAMP OF WOODMEN 
OF THE WORLD.* 


Non-payment of dues when due, where the constitution and by-laws pro- 
vide that in such case it shall be void, works a forfeiture without any 
action by the society, and the fact that the member was unconscious 
and delerious when they became due does not excuse payment. 


Such certificate cannot be renewed after the death of insured. 


A custom of receiving dues five days after due, by a clerk of a local branch, 
if the member is in good health, is not evidence of forfeiture. 


Where a by-law provides that such branch shall pay the dues of a sick 
member who is unable to do so, provided he notify the clerk in 
writing, any person knowing the facts may give the notice, but 
failure to state in it the inability of the member is a fatal defect, and 
in such case a submission of the question as to the giving of the no- 
tice is error. 

An instruction that the jury may infer from the evidence of receipt of mail 
by the clerk at an office where a notice was directed, that he received 
it, is a comment on the evidence which is erroneous 


Appeal from Circuit Court, Cooper County. Action by Wil- 
liam Smith and others against the Sovereign Camp of the Wood- 
men of the World on a beneficiary certificate. From a judgment 
in favor of plaintiffs, defendant appeals. 


BROME & BuRNETY? and J. W. Jamison, for Appellant. 
J. F. RUTHERFORD, for Respondents. 
BURGESS, J. 

Defendant is a fraternal beneficiary association, incorporated 
under the laws of the State of Nebraska, issues certificates in the 
nature of life insurance policies on the lives of its members in the 
nature of life insurance, and is authorized to transact business 
as such association in this State. There was a local camp of de- 
fendant order at the village of Gooch Mill, in Cooper county, 
Mo. One J. E. Smith was a member of said camp, and held a 
beneficiary certificate of defendant, by the terms of which, upon 
the death of said member while in good standing in defendant 
order, the plaintiffs in this suit were entitled to receive an amount 
not to exceed the sum of $2,090, based upon the proceeds of one 
assessment of all members of defendant order. Smith died on 


* Decision rendered, Dec. 23, 1908. 
VoL, XXXI1II —7. 
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January 6, 1900. His beneficiaries instituted this suit for recov- 
ery of the amount specified in said certificate. The suit is 
brought upon the theory that the deceased at the date of his 
death was a member in good standing of defendant order, and 
that he had paid all dues and assessments levied against him, and 
that his certificate was in full force and effect. By its answer, 
defendant denied the good standing of the deceased, denied that 
he had paid assessments and dues as required, and affirmatively 
averred that the deceased failed to make the payment of assess- 
ments and dues due from him and payable to the clerk of the 
local camp on or before the Ist day of December, 1899. And 
that “at the time of the death of said Smith he had not paid the 
said assessments and dues, and that at the date of his death said 
Smith was and had been suspended from said order, and all 
rights and benefits under and by virtue of his beneficiary certifi- 
cate, and his membership had been, and was, absolutely forfeited, 
and said beneficiary certificate was null and void, and the plain- 
tiffs had no rights thereunder.” To the answer plaintiffs filed a 
reply, in which it is stated that deceased [became sick and un- 
conscious, and that on the 2d day of December, 1899, while in 
that condition, he was suspended by the local camp; that prior 
to his suspension, and while sick, he had served said camp with 
notice, as provided by by-laws and constitution of defendant, of 
such sickness, and that it thereupon became and was the duty of 
said local camp to pay his assessments and dues, and that, if it 
failed to do so, it was not the fault of said deceased; and that 
defendant is estopped from denying that said dues were not 
paid]. Defendant filed a motion to strike out this part of the 
reply included in brackets, upon the ground that it constituted a 
departure from the cause of action declared upon in the petition. 
This motion was overruled, and defendant excepted. 

At the trial the application of deceased for membership in de- 
fendant order, together with the beneficiary certificate, and such 
sections of the constitution and by-laws of defendant order as 
bear upon the issues involved, were read in evidence. By a 
stipulation read in evidence on behalf of defendant, it was ad- 
mitted that in the month of October defendant levied an assess- 
ment against all members, known as No. 108, and that the same 
was due and payable by each and every of such members during 
the month of November, 1899, and on or before December 1, 
1899; that said assessment. was regular in every respect, and 
that under it there was due from said deceased, upon the certifi- 
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cate named in plaintiff's petition, the sum of $1; that there were 
due from him emergency fund dues in the sum of ten cents, and 
camp dues in the sum of fifteen cents; and “that said deceased 
failed and neglected to pay any and all of said amounts on or 
before December 1, 1899.” It is further admitted that the 
amounts so due were never thereafter paid, and that said Smith 
also failed to pay as$essment No. 109, levied upon all members 
of defendant order in good standing, and due and payable on the 
Ist day of January, 1900. Plaintiffs introduced testimony tend- 
ing to show that on the 27th day of November, 1899, C. E. 
Smith, a brother of the deceased, wrote to B. F. Bedwell, the 
clerk of the local camp of defendant order, the following note :— 
Gooch Mill, Mo., November 27, 1899. Mr. B. F. Bedwell: 
Dear Sir—I am requested to notify you that my brother Jas- 
per is sick, and I wish you would see how his standing in the 


lodge is; fix his dues up all O. K., and I will settle with you. 
Yours respectfully, C. E. Smith— 


And that he inclosed the same in an envelope, which he stamped 
and directed to the said Bedwell, at Gooch Mill, and then placed 
same in said postoffice. Defendant objected to the reading of 
said notice in evidence for the reason that it was wholly insuffi- 
cient as a notice under the constitution and by-laws of defend- 
ant’s order, and for the further reason that the mere depositing 
of the letter in the postoffice was not sufficient. These objections 
the court overruled, and defendant excepted. Over the objec- 
tions of defendant, plaintiffs were permitted to introduce evi- 
dence tending to show that the said deceased was delirious and 
unconscious during the greater part of the time of his last illness, 
to which ruling of the court defendant also excepted. Lottie 
Smith, widow of the deceased, was a witness on behalf of defend- 
ant, and stated, in substance, that her husband was first taken 
sick on Tuesday before Thanksgiving, in November, 1899. 
Tuesday before Thanksgiving, was the 28th day of November. 
She testified further that on Monday, the day before, which was 
on November 27th, her husband was at Boonville. This was the 
day on which C. E. Smith says he wrote and mailed the letter to 
Bedwell. She also stated that C. E. Smith did not call to see his 
brother until more than a week after he became sick. Dr. Wil- 
son, who was a witness on behalf of plaintiffs, testified that he 
was first called to visit deceased on November 29th. B. F. Bed- 
well. who was a witness on behalf of the defendant, testified that 
he was clerk of the local camp of defendant order; that he re- 





100 Insurance Law Journal. [ Feb., 


sided within four or five miles of the town of Gooch Mill, which 
was his postoffice, but that he never received the letter alleged 
to have been mailed to him November 27, 1899, until the 1st day 
of February, 1901, when it came to him inclosed in another en- 
velope, bearing the postmark of the Boonville, Mo., postoffice, 
accompanied by an anonymous note written on a scrap of brown 
paper, saying: “I found this in the road,between Gooch Mill 
and Overton.” Witness further testified that he had never heard 
anything about a written notice until he received said paper on 
Friday before the day of trial. He also testified that on the 27th 
day of November, 1899, the correct name and postmark of the 
postoffice at Gooch Mill was “ Gooch Mills;’ that the name of 
the postoffice and the stamp was changed about the Ist day of 
July, 1900, to “ Gooch Mill;” that the envelope which purported 
to have been mailed to him on the 27th day of November, 1899, 
and to inclose the notice hereinbefore mentioned, bore the stamp 
of “ Gooch Mill.” The envelope was also introduced in evidence, 
and the postmark thereon was unmistakably “ Gooch Mill.” He 
further testified that thinking it strange a letter would be mailed 
on the 27th of November, 1899, and not received until the Ist 
of February, 1901, he compared the postmark on a number of 
old envelopes which he had, and which passed through the post- 
office at Gooch Mills immediately before and after the said 27th 
day of November, 1899. A number of these envelopes bearing 
the postal stamp were introduced in evidence by defendant. With 
respect to his course of dealing in accepting payment of assess- 
ments and dues from members of the camp after they became 
due on the Ist day of the month, said witness testified that he had 
until the 5th of the month in which to make his report to the 
Omaha office, and that if a member came before him in good 
health before the forwarding of his reports in any month, and 
paid his assessments and dues, it was his custom to accept pay- 
ment, and to report such member in good standing; that the 
members of the lodge knew that if they came before him in good 
health after the 1st of the month, and before the forwarding of 
his reports for that month, he (Bedwell) would receive their dues 
and report them in good standing. Evidence on behalf of 
plaintiffs tending to show that on the 16th day of December, 
1899, there was a discussion among the members at a meeting 
of the local camp of the illness of the said Jasper Smith was ad- 
mitted over the objections of the defendant, and defendant ex- 
cepted. 
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At the close of all the evidence, defendant asked a peremptory 
instruction to the effect that, under all the evidence, plaintiffs 
could not recover, and the verdict of the jury must be for the de- 
fendant. This instruction was refused by the court, and defend- 
ant duly excepted at the time. The court then gave to the jury 
seven instructions. To the giving of Nos. 2, 3, and 4, defendant, 
by counsel, duly excepted at the time. 

Instructions Nos. 2 and 3 are as follows :— 

“(2) If the jury find that the said J. E. Smith, now deceased, 
had paid his dues and assessments to defendant, and was in good 
standing up to and including the Ist day of December, 1899, and 
that on said date dues and an assessment were due defendant 
from said Smith, and that on or prior to said date said Smith be- 
came sick and unable to pay said assessment and dues on the 
Ist day of December, 1899, and that on or prior to said date he 
notified, in writing, the clerk of the defendant’s local camp at 
Gooch Mills of the said disability, then it was the duty of said 
local camp to pay said assessment and dues. And in determining 
whether said notice was given to the clerk of said camp, if you 
find that B. F. Bedwell was the clerk of said camp, and that he 
was in the habit of receiving his mail at the postoffice of Gooch 
Mills, Mo., and that on or before the Ist day of December, 1899, 
said Smith caused a notice in writing, stating his condition and 
inability to pay said assessment, to be properly addressed, 
stamped, and placed in the postoffice for said Bedwell, these are 
circumstances which may be taken into consideration in deter- 
mining whether such notice was received by said Bedwell, unless 
said inference is overthrown by the other testimony. 

(3) If the jury find that Smith, on or prior to the Ist day of 
December, 1899, was sick or disabled, and while in that condition 
was unable to pay his assessment and dues to said defendant 
order; that he caused notice in writing to be given to the clerk 
of the local camp at said Gooch Mills, Mo., as stated in the fore- 
going instruction No. 2, then the clerk of said camp had no right 
to report said Smith suspended for the month of December, 1899 ; 
and if defendant order did so suspend said Smith under these cir- 
cumstances, and refuse to reinstate him, such facts constitute no 
defense in this case; and if you find that said Smith was sus- 
pended by the defendant under such circumstances, and while so 
suspended said Smith died, the defendant is liable to plaintiffs for 
the amount specified in said beneficiary certificate, and the jury 
will so find.” 
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The jury returned a verdict for plaintiffs in the sum of $2,063.- 
33 1-3, upon which judgment was rendered. Upon a poll of the 
jury, it was found that only nine of their number had agreed upon 
the verdict. In due time, defendant filed motion for new trial, 
which was overruled, and defendant granted an appeal to this 
court. Thereafter, more than four days after final judgment, 
but during the same term of court, defendant filed its motion, 
supported by affidavits, to set aside the order overruling its mo- 
tion for a new trial, and to reinstate the same, upon the ground 
of newly discovered evidence. This motion was also overruled, 
and defendant excepted. 

It is insisted by defendant that as the petition alleged that the 
deceased was in good standing with the order at the time of his 
demise, and in the reply to the answer of defendant that he stood 
suspended, these allegations are inconsistent and irreconcilable, 
and the new matter in the reply constituted a departure from the 
cause of action declared upon in the petition, and therefore de- 
fendant’s motion to strike out should have been sustained. The 
answer, among other things, by way of defense, alleged that 
“there was duly and legally levied by the proper officers of de- 
fendant, in conformity with the constitution and laws of defend- 
ant, upon all of the members of the association, one assessment 
for the month of November, 1899; and by the constitution and 
laws of said order, and by the terms of his said agreement so as 
aforesaid fully set forth, it became and was the duty of said J. E. 
Smith to pay to the clerk of said Gooch Mills Camp, on or before 
the Ist day of December, 1899, the amount of said assessment 
No. 108 charged against his certificate; to wit, the sum of one 
dollar, and the monthly camp dues for the month of November, 
1899, being the sum of $——, and the sum of ten cents, being the 
emergency fund dues above mentioned, yet said J. E. Smith 
failed and neglected on or before the said 1st day of December, 
1899, to pay to the clerk of said camp the said several sums above 
mentioned, in the manner provided by the constitution and laws 
of said order, and by reason thereof said J. E. Smith became and 
was on the Ist day of December, 1899, suspended from said 
order, and his beneficiary certificate became and was wholly null 
and void.” It is manifest from the pleadings that the suspension 
of deceased was first raised by the answer, and in the reply there- 
to it is alleged that deceased was in fact suspended as therein 
alleged; and in explanation of such suspension, and why it 
should not be a valid defense to this action, the facts and circum- 
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stances connected with it, and which brought it about, are set 
forth in the reply. It was therefore no departure from the cause 
of action declared upon in the petition, and the motion to strike 
out was properly overruled. 

A point is made upon the action of the court in admitting evi- 
dence tending to show that deceased was delirious and uncon- 
scious during his last sickness, defendant contending that his 
condition was no legal excuse for the nonpayment of dues and 
assessments imposed upon deceased as a member of the order. 
It was stipulated between the parties that in the month of Octo- 
ber, 1899, the defendant, by its proper officers, and in accordance 
with its constitution and laws, duly and legally levied upon all 
the members of defendant associations in good standing after 
November Ist one beneficiary fund assessment, which said as- 
sessment was designated and known as assessment No. 108, and 
was due and payable by each and every of said members during 
the month of November, 1899, and on or before December 1, 
1899; that said assessment was duly and legally promulgated, 
and notices of the same sent to the clerks of all the camps of de- 
fendant in the manner and form as by its constitution provided ; 
that the amount of said assessment due from deceased, J. E. 
Smith, upon the certificate mentioned in plaintiffs’ petition, and 
payable on or before December 1, 1899, was the sum of $1; that 
the amount of emergency fund dues which was provided by the 
constitution and laws of defendant, due and payable from said 
Smith during the month of November (being on or before the 
Ist day of December), was the sum of ten cents; that the sov- 
ereign camp general fund dues due and payable from the said de- 
ceased during the month of November, and on or before the Ist 
day of December, was the sum of fifteen cents; that the camp 
general fund dues due and payable by said deceased for the said 
month of November, and on or before the 1st day of December, 
was the sum of cents; that said deceased failed and neg- 
lected to pay any and all of said amounts on or before December 
I, 1899; that there had been levied for the month of October an 
assessment in like amount as that for November, and the amount 
of emergency fund dues, sovereign camp general fund dues, and 
camp dues in like amount were due and payable from said de- 
ceased on or before the 1st day of November; that said de- 
ceased did pay all of said amounts, and never thereafter was 
there anything paid by him, or for him by any person, to the de- 
fendant or its officers. By the constitution and by-laws of the 
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order, .all certificates of insurance issued by it become null and 
void upon the failure of the assured to pay to the clerk of the 
camp, on or before the Ist day of each month, dues and assess- 
ments levied against him; and for failure to do so he stands 
suspended, and is not entitled to any benefits of the order. But 
plaintiffs say that defendant ought not to be heard to complain 
in this court of the ruling of the trial court in this regard, because 
the first objection made to this character of testimony was to the 
testimony of the witness Charles E. Smith, when two witnesses 
had previously given similar testimony without objection by de- 
fendant, and cross-examined by it with respect to the same mat- 
ter. Plaintiffs rely upon the case of Grocery Co. vs. Smith (74 
Mo. App., 419) as sustaining their position. In that case it was 
said: “ Nor do we think any harmful error was committed by 
the court permitting a witness to answer a question as to the 
value of the goods attached, since the same evidence had gone in 
without objection at an earlier stage of the trial. Conceding 
that, as an original proposition, such evidence was improper, it 
was not a substantial error materially affecting the merits of the 
controversy, in the circumstances of this case.” It thus appears 
that the court thought that the ruling of the trial court was erro- 
neous, but it refused to reverse the judgment, upon the ground 
that the error was not a substantial one, affecting the merits of 
the controversy, in the circumstances of the case. And while we 
think the judgment in the case at bar should not be reversed be- 
cause of the ruling of the court, under the circumstances of the 
case, we are unprepared to give assent to the proposition that 
because a party to a suit sits by, and, without objection, permits 
a witness introduced by an adverse party to testify to matters 
which are inadmissible in evidence, and cross-examines him with 
respect to such matters, he is thereby estopped from thereafter 
in the same case objecting to the same kind of evidence when 
offered. While plaintiffs admit that the assured did not pay 
his assessment on December 1, 1899, which evidently operated 
a forfeiture of his policy, notwithstanding he was delirious and 
unconscious when it became due (2 Beach on Insurance, § 981; 
Carpenter vs. Centennial Mutual Life Association, 68 Iowa, 453; 
Thompson vs. Insurance Co., 104 U. S., 252), unless its payfnent 
was waived by the order, or there was some good and lawful ex- 
cuse for not paying it, the assured was suspended from the time 
default in the payment was made. The constitution and by-laws 
of the order expressly provided that if the admission fees, dues, 
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or beneficiary fund assessment levied against the person named 
in the certificate shall not be paid to the clerk of his camp, as 
required by the constitution and laws of the order, the certificate 
shall be null and void, and continue so until payment is made in 
accordance therewith. But plaintiffs contend that notwithstand- 
ing these provisions the assured did not become suspended by 
reason of his failure to pay his assessment on the 1st day of De- 
cember, 1899, but, in order to that end, some action must have 
been taken by the board in that regard, and cite Puhr vs. Grand 
Lodge (77 Mo. App., 47) as supporting this contention; but the 
constitution and by-laws of the order in that case expressly pro- 
vided that members who did not pay their assessments at the 
legal time should be notified by the grand secretary or account- 
ant of the lodge of the date of the lodge session that, in case they 
did not pay their assessments in arrears in the course of the 
next following month, they would at the last meeting in that 
month be stricken from the membership list of the mortuary 
fund, while no such provision is contained in the charter of de- 
fendant. ‘This case does not, therefore, sustain plaintiffs’ conten- 
tion: Lewis vs. Benefit Ass’n (77 Mo. App., 586) is also relied 
upon by plaintiffs, but that case is bottomed upon the case of 
Puhr vs. Grand Lodge, supra, and for the same reason is not in 
point in the case in hand. On the other hand, it was held in 
Sorgraefe vs. Knights of Honor (22 Mo. App., 127) that under a 
law of a benevolent society which makes the nonpayment of as- 
sessment for a given period after notice operate as a suspension, 
ipso facto, of the delinquent member, it is not necessary that the 
suspension should be judicially determined by any judicatory act 
of the order. The same rule is announced in Hogins vs. Supreme 
Council, 76 Cal., 109. Nor can such certificate be renewed after 
the death of the assured in case the constitution and by-laws of 
the association suspend the beneficiary certificate, ipso facto, by 
the nonpayment of the assessment: Harvey vs. Grand Lodge, 
50 Mo. App., 472. ‘ 
Another insistence by plaintiffs is that Bedwell, who was clerk 
of the camp for eight years, had, by his course of dealing, estab- 
lished a custom of receiving from the members of the order their 
dues and assessments long after the time required by the law of 
the order, and by reason thereof induced the assured to believe 
that he was not required to pay his assessment and dues on the 
Ist day of the month, and in consequence therof waived the for- 
feiture. Bedwell testified, in substance, that he reported de- 
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ceased suspended on the 2d of December, 1899; that if, after the 
ist day of the month, and before he had forwarded his reports 
for that particular month, a member came before him and ten- 
dered payment while in good health, he would accept payment 
and report him in good standing. Section 115 of defendant’s by- 
laws expressly confers authority upon the clerk to accept dues 
and assessments when so tendered by a member while in good 
health. There was no waiver, therefore, of any-condition or re- 
quirement of defendant’s constitution and by-laws, or of the con- 
tract of the deceased, through any act of the clerk of the local 
camp. The acceptance by him of assessments, under the cir- 
cumstances, was compliance with, and not a modification or 
waiver of, defendant’s law. This being true, it is unnecessary to 
cite authorities showing that the clerk, under the constitution 
and by-laws of defendant, was without power or authority to 
bind the company, or to waive any provision of its law, by a 
course of conduct in accepting the payments of assessments of 
delinquent members. 

Plaintiffs seek to avoid the fact of a forfeiture for nonpayment 
by showing what they claim to be a compliance with section 126 
of defendant’s by-laws, entitled “ Indigent Sick Members,” by 
which it is provided, in effect, that if a member in good standing 
shall become sick, and while in that condition shall be unable to 
pay his dues and assessments, he shall not be suspended, but it 
shall be the duty of the local camp to pay them, provided he shall 
notify the clerk of his camp, in writing, of said disability each 
month before he becomes delinquent. The sufficiency of the no- 
tice in this regard is challenged upon the ground that it is wholly 
insufficient to comply with defendant’s by-law, in that there is 
nothing upon the face of it which indicates that the deceased had 
authorized or had any knowledge of it. It is true that the by- 
laws provide that if he (the assured) shall notify the clerk of his 
camp, in writing, of his disability to pay his assessments each 
month before he becomes delinquent, the camp will pay them for 
him; and the notice in question is signed by his brother C. E. 
Smith. We are not, however, inclined to place upon it the strict 
construction contended for by defendant, but, being in the inter- 
est of the assured, we think any person knowing the facts may 
give the notice, and sign his own name to it; otherwise, if a 
member of the order should be so unfortunate as to become un- 
able, by sickness or disease, to give such notice under his own 
signature, or to direct it to be done, he would forfeit his policy, 
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which we are satisfied was never contemplated or intended by 
the order, but that any written notice calling the attention of the 
camp to the condition of the assured, and his inability to pay, no 
matter by whom given, is all that is required. Moreover, the 
notice says, “ My brother Jasper is sick, and I am requested to 
so notify you,” and then requests the clerk to see how his stand- 
ing in the lodge is, and to fix his dues up. The inference to be 
drawn from the language in which the notice is couched is that 
the request mentioned therein was by the assured. But the no- 
tice nowhere says that the assured, by reason of sickness or dis- 
ability, was unable to pay his assessment and dues, and in this 
respect does not comply with the by-laws. It was only under 
these conditions that the camp had the authority to draw an 
order for a sufficient sum each month to keep the assured in good 
standing during his illness, but in no case could such an order be 
drawn for the benefit of any member who was delinquent. The 
notice was, we think, insufficient. 

From what has been said, it is immaterial whether the clerk of 
the camp received the notice or not, and therefore unnecessary 
to pass upon that question. 

Instruction No. 2 given by the court is erroneous, in that it 
assumes that the assured became sick and unable to pay his as- 
sessment and dues on the Ist day of December, 1899, and that on 
or prior to said date he notified, in writing, the clerk of the de- 
fendant’s local camp at Gooch Mills of the said disability, where 
there is nothing said in the notice with respect to, or indicative 
of, the inability of the assured to pay. It is erroneous for the 
reason that it submits to the jury the construction of a written 
instrument; to wit, the notice, which was for the court, and not 
the jury: Comfort vs. Ballingal, 134 Mo., 281, and authorities 
cited. Moreover, it is misleading and comments on the evidence, 
in that it calls the attention of the jury to specific facts in evi- 
dence, and then tells them that “these are circumstances which 
may be taken into consideration, whether such notice was re- 
ceived by said Bedwell, and they may from said facts, if they so 
find, infer that the letter was received by the said Bedwell, unless 
said inference is overthrown by other testimony:”’ Kaiser vs. 
South St. Louis Mutual Life Insurance Co., 7 Mo. App., 579; 
McFadin vs. Catron, 120 Mo., 252. 

There is no merit in the point made in the motion for new 
trial that the joint and concurrent resolution of the Fortieth Gen- 
eral Assembly of the State of Missouri submitting for adoption 
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to the qualified voters of the State an amendment of section 28 
of article 11 of the Constitution of the State of Missouri, provid- 
ing that, in the trial by jury of all civil cases in courts of record, 
three-fourths of the members of the jury concurring may render 
a verdict, was not legally adopted, and has not become a part of 
the Constitution of the State: Gabbert vs. Chicago, R. I. & P. 
Ry. Co., 171 Mo., 84. 

There was no error committed in overruling the motion to set 
aside the order overruling defendant’s motion for a new trial and 
to reinstate the same. 


For these intimations, the judgment is reversed, and the cause 
remanded. All of this division concur. 


SUPREME COURT OF SOUTH CAROLINA. 


MONTGOMERY 
v8. 


DELAWARE INS. CO.* 


Suit was brought by the wife on a policy in the name of her husband, and 
which he had procured, but where it was claimed the property be- 
longed to her, and there was some evidence that she was the party 
insured and of a waiver of objection by the company to removal of 
the goods. 


Held, ‘That a non-suit was properly refused. 


Held, That it was not error to charge that the allegation of the insurer 
that the property was insured in the name of the husband must be 
established by a preponderance of evidence, where it also charged 
that plaintiff was similarly bound to establish the indebtedness of the 
insurer. 


Held, That it was not error to charge that, if the agent by a mistake 
insured one party rather than the other, that the policy must be re- 
formed in order to a suit, but that this would not probably be diffi- 
cult in a court of equity. 

Actions of an adjuster after a loss may be evidence of consent to removal. 


The dismissal of a prior suit brought by the husband did not bar suit by 
the wife. 


Where the husband acted as agent for the wife in procuring the insurance, 
declarations of the agent to the husband would be binding on the 
company. 


Removal of the property, when done with the agent’s consent, was no 
defense where not pleaded. 


* Decision rendered, ug. 4, 1903. 
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Appeal from Common Pleas Circuit Court of Marion County. 
Action by Mary J. Montgomery against the Delaware Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Witicox & WILLCox, for Appellant. 
J. W. and J. M. Jounson, for Respondent. 


SHAND, S. J. (in place of Woops, J., disqualified). 


This is an action on a policy of fire insurance. The complaint 
alleged the incorporation of defendant; the agency of Mont- 
gomery & White for the defendant at Marion in 1898, and prior 
thereto; the application of plaintiff, by her husband and agent, 
J. D. Montgomery, to the defendant’s said agents, for insurance 
against loss by fire on certain machinery and other appliances of 
a printing office for one year to the amount of $500; that defend- 
ant agreed to become such insurer, and received from plaintiff 
$17.50, the premium therefor; that the property so insured was 
destroyed by fire on December 2, 1896; that plaintiff was the 
sole owner of the property so destroyed; and that the defendant 
was duly notified of the loss immediately after it occurred, but 
has failed and refused to pay the same. The answer admitted 
the incorporation of defendant and the agency of Montgomery 
& White, but alleged that the business of the agency was con- 
ducted solely by J. B. White, and that W. J. Montgomery, the 
other partner, had no knowledge of the circumstances under 
which the alleged contract was made, and denied all other alle- 
gations of the complaint; and it further alleged that the defend- 
ant never insured said property as the property of plaintiff, but 
as the property of J. D. Montgomery; that J. D. Montgomery 
had brought suit as sole owner upon this insurance and loss; 
and that the property was insured “ while located and contained 
in the two-story frame shingle-roof building on west side of 
Main Street, Marion, S. C.;” and that such location was changed 
without the consent of defendant, and the property was burned 
in another building at another location. There was testimony to 
show that plaintiff was the owner of the property insured; that 
application was made to J. B. White by J. D. Montgomery for 
this insurance, whose recollection was that he “ stated exactly 
what he wanted. I wanted insurance for $500 on this particular 
property of Mrs. M. J. Montgomery;” that White gave him a 
memorandum of charge against “ Mrs. M. J. Montgomery,” in- 
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cluding the item, “January 24, 96, $500. P. & C—D.—$17.50 
pd. ;” and that, on another policy in name of plaintiff, White had 
entered a memorandum of charges, including the item, “ January, 
Press, $17.50.” There was also testimony as to waiver by de- 
fendant of removal by full knowledge before the fire, and by 
acquiescence afterward. ‘The proof of loss was made by J. D. 
Montgomery in his own name. No testimony was introduced 
by defendant, except the record in the case of J. D. Montgomery 
against this same defendant (see 55 S. C., 1) on cross-examina- 
tion of J. D. Montgomery, a witness for plaintiff. That action 
was discontinued before this was commenced in May, 1902. J. 
D. Montgomery was asked on cross-examination: “ Why sub- 
sequently to that did you sue the company, claiming it to be 
vours?” To this the witness replied: ‘“ I had no evidence except 
verbal statements from Major White as to the condition I was in. 
1 went to him for the insurance, and paid my money. The only 
evidence I ever had from him as to whether I was insured or not 
was the receipt. That is the only evidence I had as to whether I 
was insured or not—only his verbal statement. As to what com- 
pany I was in, I never knew. I never asked the question. When 
the fire took place he was notified, and the agent came—the ad- 
juster came—and the matter was investigated. I was informed 
by Major White, or Mr. Glover, through him, that the only rec- 
ord of any insurance of this property was on what is known as 
the ‘register.’ That was in my name. Therefore the suit was 
brought to correspond with the register, I take it.” Defendant 
moved for a nonsuit, which was refused. The jury returned a 
verdict in favor of plaintiff for $716, and defendant appealed. 

Defendant’s first ground of appeal complains of error in not 
granting the nonsuit. There being some evidence tending to 
show that plaintiff, and not her husband, was insured, and to 
show waiver by the company of objection to the removal of the 
property insured, the nonsuit was properly refused. Indeed, 
counsel for appellant frankly stated his own doubt as to any 
merit in this ground of appeal. 

lhe second ground of appeal alleges error in not granting a 
new trial, but the record does not show that any such motion 
was refused, or even made. 

The third ground alleges error in eight particulars, designated 
by letters, but appellant practically abandons subdivisions “ b” 
and “h.”” Subdivision “a” is as follows: “(a) In charging the 
jury: ‘The defendant alleges that this property was insured, not 
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in the name of Mary J. Montgomery, but in the name of J. D. 
Montgomery, and that Mary J. Montgomery was not insured at 
all by the defendant. The defendant must prove that by the pre- 
ponderance of the evidence.’ The complaint alleged that Mary 
J. Montgomery was insured, and the answer denied this, and 
alleged that J. D. Montgomery was insured. It is submitted that 
it was required of the plaintiff, by the preponderance of the testi- 
mony, to prove the allegation of her complaint denied in the 
answer; to wit, that she was insured.” Immediately preceding 
the sentence of the charge quoted in this exception, his honor 
charged the jury as follows: “In a civil case, a party who al- 
leges a fact material to the case must prove it. And so a plaintiff 
that comes into court and alleges that the defendant is indebted 
to him in a certain way, setting out the facts out of which the 
indebtedness arises, is bound to prove the allegations necessary 
to establish his claim by the preponderance of the evidence. 
And in this case the plaintiff must prove what she alleges in this 
complaint in reference to the insurance of her property by the 
defendant, and the destruction of the property while the insur- 
ance was in force, and the failure of the defendant to pay its obli- 
gations arising upon the destruction of the property. If she 
establishes those facts, she is entitled to a verdict, unless the 
defendant defeats her right to recovery by something which it 
alleges on its part.” The Code of Procedure, § 170, requires an 
answer to contain “a general or specific denial of each material 
allegation of the complaint controverted by the defendant, or of 
any knowledge or information thereof sufficient to form a belief; 
(2) a statement of any new matter constituting a defense or 
counterclaim.” No new matter is properly pleaded in an answer 
unless it constitutes a defense or unless it constitutes a counter- 
claim: Pom. Rem., § 593. There is no counterclaim in this case, 
and there is no new matter on the issue of ownership constituting 
a defense. The allegation of ownership by J. D. Montgomery 
of the property insured is a mere argumentative denial, which 
was badly pleaded, because no more than an allegation of evi- 
dence admissible under a general denial: Pom. Rem., § 630. If 
there had been no general denial in the answer, this allegation of 
the answer would, on motion, have been required to be made 
more definite and certain: Bliss on Code Pleading, § 425. But 
where such allegation of a fact, merely inconsistent with those 
stated by plaintiff, is pleaded in an answer which contains a de- 
nial, such allegation may “ be stricken out as redundant or disre- 
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garded as surplusage:” Bliss, Code Pl., § 333. In this case the 
answer contained a denial of plaintiff's ownership of the prop- 
erty, coupled with the allegation that J. D. Montgomery was the 
owner. This latter allegation, not having been stricken out as 
redundant, should have been regarded as surplusage, in no way 
affecting the burden resting upon plaintiff to show that Mary J. 
Montgomery, and not some other person, was the owner of the 
subject of the insurance. For a fuller discitssion of this matter, 
see Bliss, Code Plead., §§ 327-338; Pom. R. & R. R., §§ 690-692, 
and c. 4, § 3, subd. 5; Bailey, Onus Probandi, pp. 597, 598. Our 
conclusion, therefore, is that his honor erred in instructing the 
jury that defendant must prove by the preponderance of the evi- 
dence “ that this property was insured, not in the name of Mary 
J. Montgomery, but in the name of J. D. Montgomery, and that 
Mary J. Montgomery was not insured at all by the defendant.” 

Subdivision “c” alleges that the judge's modification of de- 
fendant’s third request to charge ‘ became, in effect, a charge 
upon the facts, in violation of the Constitution, indicating his 
opinion of the effect of the testimony.” We do not think the 
charge can be so construed. This exception was as follows: 
“(c) In that the presiding judge, in charging defendant’s third 
request, ‘If the agent, though mistaken, insure one person when 
he should have insured another, the person who should have 
been insured cannot sue in an action at law on a contract of in- 
surance that should have been made, without first having the 
contract re-formed and corrected in a court of equity,’ it is sub- 
mitted, erred in modifying same in the particular, ‘ But I think 
you will not have any difficulty about going into the court of 
equity about re-formation of the contract,’ because the modifi- 
cation became, in effect, a charge upon the facts, in violation of 
the Constitution, indicating his opinion of the effect of the testi- 
mony, and taking away from the jury the consideration of the 
question that M. J. Montgomery had, by mistake of the agent, 
not been insured, and that therefore she could not recover in an 
action at law upon a contract without first re-forming it in a 
court of equity.” 

This court having held in Montgomery vs. The Delaware In- 
surance Company (55 S. C., 7) that consent to removal may “ be 
given by acts and conduct even after loss,” subdivision “d” oi 
this ground of appeal is also overruled. 


oe 


Subdivisions “e” and “f” are based upon alleged error in 
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the judge’s charge on defendant’s sixth and seventh requests. 
We quote the charge upon these requests in full :— 

“ (6) If a party acts for his wife in insuring, and could insure 
for her by insuring in her own name, and acts as her agent in ad- 
justing her loss in his name, and makes demand for her in his 
name, she would be bound by a suit instituted for recovery in his 
name as a suit for her by her agent or express trustee.’ That 
might be true, gentlemen of the jury, if the suit was expressly 
instituted by him as trustee or agent of his wife, but it could not 
be true otherwise. And if that was the case, and the suit had 
gone into final judgment on the merits of the case, it might be a 
bar, but not otherwise. If that appears as the facts of this case, 
then that would be a proposition of law applicable to the case, 
and controlling in the case; but if it should appear to you, from 
the facts of the case, that there has been another suit in this case 
by the husband of the plaintiff in reference to the insurance, and 
that suit was terminated by a discontinuance of the suit, and not 
by the judgment of the court in determining the rights of the 
parties, and determining that the plaintiff was not entitled to re- 
cover, but by a discontinuance—something that does not deter- 
mine the rights of the parties at all—then it could not be a bar, 
either to the agent himself, J. LD. Montgomery, to renew the 
suit, and specially not to the plaintiff, if she were his principal, or 
his cestui que trust, the party for whom he was trustee. 

“(7) If the acts of J. D. Montgomery did not bind M. J. 
Montgomery in all respects as to taking out insurance, suing on 
the policy in-his name, and dealing with the adjuster, Mrs. M. J. 
Montgomery cannot treat the acts of the adjuster as transactions 
with her, redounding to her benefit as matters of waiver.’ I can- 
not charge you that, because, if the acts of the adjuster, or his 
declarations or dealings or conduct, were made solely with refer- 
ence to J. D. Montgomery as a person, that might be correct; 
but, if they were made with reference to this property, then what- 
ever binding effect they might have on the company, so far as 
the property was concerned, would redound to the benefit of the 
owner of the property, or at least to the party that was 
actually insured against loss by insurance of the property. So, 
if the matter is true in this case, that there were such acts or 
declarations or transactions of the adjuster in reference to the 
property, then Mary J. Montgomery can claim the benefit of 
that, just as if she had been the actual party with whom the ad- 
juster was dealing at the time.” 

VoL. XXXIII.- 8. 
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J. D. Montgomery testified that he made proof of loss, and 
brought action in his own name, because informed by the agent 
of defendant “ that the only record of any insurance of this prop- 
erty was on what is known as the ‘ register,’ and “ that was in 
my name;” that he never claimed the property in his own name, 
except as he was made to do in the proof of loss; and that he 
claimed it was his wife’s property from the time he bought it. 
With this testimony before the court, the defendant cannot com- 
plain that the judge instructed the jury that the former action 
might be a bar to this action if it had gone into final judgment, 
but not otherwise: Bigelow, Estoppel (2d Ed.), pp. 24,25; Free- 
man on Judg., §§ 261, 262. If, through the agent’s mistake, and 
without fault on the part of J. D. Montgomery, entry was made 
on the register of the hushand’s name, instead of the wife’s, and 
the husband thereafter thought it necessary, by reason of this 
erroneous entry, to make proof of loss and bring action in his 
own name, and afterward, upon further advice, discontinued such 
action before judgment entered, we do not think that such proof 
of loss and action instituted would estop the wife from claiming 
the insurance money in an action afterward instituted in her own 
name. And at the time, and under the same circumstances, we 
think that the declarations and acts of the company’s authorized 
agents made to the husband in his own person in relation to the 
property insured, while he was in fact acting as to this same 
property in the interest of his wife, the real owner, would be as 
binding upon the company as if made to the wife. There was 
testimony on all these matters—whether established as facts, 
was left to the jury. The charge of the judge correctly declared 
the law in answer to the defendant's sixth and seventh requests. 

Subdivision “ g” of the third ground was as follows: “(g) In 
charging plaintiff's eighth request: ‘If the jury conclude from 
the evidence that said property was not located in said 
two-story building at the time defendant assumed _ the 
risk, then the removal of the property from other location 
would not violate the contract of insurance, as defendant has not 
alleged such removal as a defense to plaintiff's action ;’ and charg- 
ing: ‘ Rather, in this case, the defendant not having alleged it, 
it would not give to the defendant the right to prove it and rely 
on it in this case. And with that correction, I charge you that ’— 
because it makes no difference where the property was actually 
located; it is where defendant assumed the risk; and removal 
from or absence from the place is sufficient to avoid the insur- 
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ance, and removal from one place to another cannot be excused 
because the removals did not begin from the place where defend- 
ant assumed the risks, and the defendant did allege that the 
property was removed from the two-story building where it as- 
sumed the risk, and had the right to prove it and to rely on it in 
the case, because it was the effect of the removal; to wit, the 
absence of the property from the place of assumption of risk, and 
not the act of removal, that was material.” The building de- 
scribed in the eighth request of plaintiff, and known as the “ Mc- 
Kerrall Building,” was also described in the company’s daily 
report of the insurance of the property in the name of J. D. 
Montgomery, and repeated in the answer. The oral testimony 
was to the effect that it had been in such building at the time of 
a former insurance, but had been removed about eight months 
prior to January, 1896, to another building—the Morris Clarke 
3uilding—with the knowledge and consent of defendant’s 
agents, and was there in January, 1896, when this insurance was 
effected; that some time afterward it was removed to the Stack- 
house Building, with the knowledge of the agents, and was there 
.burned; and also that the adjusting agent said after the fire 
“that he was not going to take any exception to that.” The 
question here is whether the judge erred in charging the jury as 
above quoted. We think not. There was no allegation in the 
answer of insurance in the Clarke Building, or of removal there- 
from, and such removal was not an issue in the cause. The de- 
fendant got the benefit of the law of removal and of destruction 
at a location other than that at which insured, by his 8th, 9th, 
1oth, 11th, and 12th requests, under which the judge charged, 
substantially, that the defendant would not be liable for a loss by 
fire at a location other than that at which it was when insured, 
unless the defendant had waived its right to object to the re- 
moval by consent given before or after, or by acquiescence. 

By reason of the error declared in the charge of the judge as 
alleged in subdivision “a” of the third ground of appeal, I think 
a new trial should be had; but, inasmuch as the court is equally 
divided upon that question, the judgment of the Circuit Court 
must be affirmed. 

Jones, J., concurs. 

Pope, C. J., and Gary, A. J. 

We concur in all the conclusions announced in the opinion of 
Mr. Justice Shand, except so much thereof as sustains assign- 
ment of error “a” in the third ground of appeal. Where the 
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charge of his honor the circuit judge is considered with reference 
to the issues made by the pleadings, it is free from error in the 
particular complained of. It is therefore the judgment of this 
court that the judgment of the Circuit Court be affirmed. 


On Petition for Rehearing. 
(Nov. 24, 1903.) 
PER CYRIAM. 

After a careful examination of the within petition, this court 
is satisfied that no material question, either of law or of fact, has 
been overlooked or disregarded. It is therefore ordered that the 
petition be dismissed, and that the order heretofore granted 
staying the remittitur be revoked. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SIMPSON 
v8. 


PRUDENTIAL INS. CO. OF AMERICA.* 


A reasonable endowment policy for $500 was procured by an infant, and 
after $54 in premiums had been paid notice of rescission and demand 
for return of premiums was served by an attorney appointed by the 
infant, and subsequently suit was brought by her next friend to re- 
cover the premiums paid. 


Held, That the insurance, though reasonable, was not a necessary, and the 
contract was not binding on the infant, and she was entitled to re- 
cover. 


Held, That the company was not entitled to retain the cost of the insur- 
ance already enjoyed. 


Held, That the appointment of the attorney by the infant was not void, but 
only voidable, and when not voided by the plaintiff the notice by him 
was sufficient. 


Appeal irom Superior Court, Hampden County. Action by 
one Simpson, by her next friend, against the Prudential Insur- 
ance Company of America. From a judgment for defendant, 
plaintiff appeals. 


N. P. AvERY, for Appellant. 
HARLAN P. SMALL, for Appellee. 
Morton, J, 
* Decision rendered, Nov. 25, 1903, 
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The plaintiff in this case is a minor, and brings this action, by 
her next friend, to recover the premiums paid by her on a life 
insurance policy issued to her by the defendant. The case was 
heard upon agreed facts, and judgment was ordered for the de- 
fendant, and the plaintiff appealed. The policy was what is 
termed a twenty-year endowment policy, for $500; and the 
agreed facts state that there was no fraud or undue influence 
practiced upon the plaintiff by the defendant or its agents, and 
that the contract was a reasonable and prudent one for a person 
in the plaintiff’s situation and condition in life. Before the action 
was brought, the plaintiff, through her attorney, had notified the 
defendant that she repudiated the policy and the contract con- 
tained in it, and demanded a return of the sums she had paid as 
premiums. The premiums paid amounted to $54, and it is 
agreed that the expense to the defendant of keeping the policy in 
force was $28.72. The defendant contends that this should be 
deducted from, or set off against, the premiums, if the plaintiff 
is allowed to recover for them. 

It is manifest, we think, that, however reasonable and prudent 
it may be for an infant to take out a policy of life insurance, it 
does not come within the class of necessaries, or within the class 
of contracts which have been held, as matter of law, to be bene- 
ficial to, and therefore binding upon, an infant. It is only when 
the contract comes within the class of contracts which, as matter 
of law, are binding upon an infant, that the question of its rea- 
sonableness and prudence is material: Tupper vs. Cadwell, 12 
Metc., 559. 

The defendant contends that this contract having been exe- 
cuted, in part, at least, the plaintiff cannot recover without mak- 
ing the defendant whole for the expense to which it has been 
subjected. But that would be compelling the plaintiff to carry 
out, to that extent, a contract which is not binding on her, and 
which she may avoid: Morse vs. Ely, 154 Mass., 458. It is well 
settled in this commonwealth, whatever may be the law else- 
where, that, in order to avoid a contract, an infant is not obliged 
to put the other party in statu quo: Gillis vs. Goodwin, 180 
Mass., 140, and cases cited; White vs. New Bedford Cot. Waste 
Corp., 178 Mass., 20. 

The defendant further contends that there has been no rescis- 
sion because the notice and demand were made by an attorney, 
and an infant cannot appoint an agent or attorney, and the au- 
thority of a prochein ami is only commensurate with the writ: 
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Cassier’s Case, 139 Mass., 458. Miles vs. Boyden, 3 Pick., 213; 
Burns vs. Smith (Ind. App.); 1 Am. & Eng. Ency. of Law (2d 
Ed.), 940. If we assume that the bringing of the suit did not of 
itself constitute all the rescission and demand that was neces- 
sary, then we are of the opinion that the appointment of an agent 
for the purpose of giving notice of rescission and making a de- 
mand was not such an act, under the circumstances of this case, 
as could be held, as matter of law, to be prejudicial to the plain- 
tiff, and therefore void, but that it was, at the most, only void- 
able, and therefore the notice and demand, until avoided by the 
plaintiff, would be sufficient: Whitney vs. Dutch, 14 Mass.,.457; 
Towle vs. Dresser, 73 Me., 252. 
Judgment reversed, and judgment for the plaintiff. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


MAUPIN 
v8. 


SCOTTISH UNION & NATIONAL INS. CO.* 


Pleas in abatement and bar may be filed at the same time. The pleas in 
abatement should be first tried; but, if the party filing them goes to 
trial on the merits under the pleas in bar without askimg a trial on the 
pleas in abatement he waives such pleas. 


A clause in a fire insurance policy, called the “ iron-safe clause,” that the 
insured make an inventory of his stock of goods and keep books cor- 
rectly, detailing purchases and cash and credit sales and keep them in 
an iron safe, or away from the store building when closed for business, 
is reasonable and valid. It is a promissory warranty. 


In such iron-safe clause is a provision that non- -compliance with it by the 
insured shall forfeit the policy, and that “agents of this company have 
no authority to waive these conditions.” No oral evidence is admissi- 
ble of an oral waiver of such clause by a soliciting agent of the com- 
pany before or at the time of the issuance of the policy. 


It is a fundamental rule in courts of law and equity that oral evidence of 
prior or contemporaneous oral agreement or conversation cannot be 
received to vary or contradict a valid written contract, unless in cases 
of fraud or mutual mistake. This rule applies to policies of fire in- 
surance. 


If a defendant giving no evidence moves the court to exclude the plain- 
tiff’s evidence as not sufficient to warrant a verdict for the plaintiff, or 
to direct a verdict for him, and his motion is overruled, and this court 
reverses the judgment for that cause, it will not remand the case for 
another trial, but will enter judgment for the defendant, or, as it 
chooses, direct the Circuit Court to do so, unless satisfied that it will 
work injustice. 


*® Decision rendered, June 6, 1903. Syllabus by the Court. 
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If the Supreme Court holds that a verdict for the plaintiff is without suf- 
ficient evidence, or contrary to the evidence, and reverses the judg- 
ment for that cause, it will grant a new trial or enter judgment for de- 
fendant. 


Error to Circuit Court, Mason County. Action by C. W. 
Maupin against the Scottish Union & National Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 


CHARLES E. Hoce and H. R. Howarp, for Plaintiff in Error. 
RANKIN WILEy, for Defendant in Error. 
BRANNON, J. 


C. W. Maupin sued the Scottish Union & National Insurance 
Company in the Circuit Court of Mason County, and recovered 
upon the verdict of a jury a judgment for $2,340, from which the 
company sued out a writ of error from this court. 


The defendant filed a plea in abatement of another suit pend- 
ing. The trial upon the merits under other pleas was had as if 
in ignorance of that plea in the case. No trial was had upon it in 
advance of the main trial, and this is assigned as error. The 
Code (c. 125, § 21) gives leave, as a change from common-law 
pleading, to plead in abatement and bar at the same time, but re- 
quires that the issue on the plea in abatement be first tried, be- 
cause that may alone end the case. Though a plea in bar to the 
merits is, at common law, a waiver of a plea in abatement, it is 
not under that statute. But the defendant put in that plea. He 
had right to insist upon its trial or waive it. He ought to have 
brought it to trial, and by not doing so and going to trial on the 
merit pleas it waived the plea in abatement: 1 Cyc., 136; I 
Ency. Pl. & Prac., 33. 

The policy contained what is called the “ iron-safe clause,” 
reading :— 

It is expressly stipulated, that the assured shall, before this 
policy shall take effect (provided no inventory has been taken 
within six months), make an inventory of the stock to be cov- 
ered hereby, and shall keep books of account correctly etail- 
ing purchases and sales of said stock, from and after date of 
said inventory, both for cash and credit; and shall keep said 
inventory and books securely locked in an iron safe, or away 
from the building containing property hereby insured, during 
the hours that such store is closed for business. Failure to 
observe these conditions shall work an absolute forfeiture of 
all claims under this policy. This policy is void if there are 
any terra cotta flues in the building. Agents of this company 
have no authority to waive these conditions. 
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The following is also in the policy :— 


This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements, or conditions as may be indorsed hereon or 
added hereto, and no officer, agent, or other representative of 
this company shall have power to waive any provision or con- 
dition of this policy except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, 
agent, or representative shall have such power or be deemed 
or held to have waived such provisions or conditions unless 
such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured unless so 
written or attached. 

The defendant filed pleas averring that Maupin did not comply 
with the demands of the iron-safe clause, as he failed to make an 
inventory or keep books of purchases and sales as required by it, 
and did not keep the books in an iron safe, or away from the 
building containing the stock of goods insured, when closed for 
business, and that they were consumed by its destruction by fire, 
and not in a safe, and were not open to the examination of 
the company after the fire. The plaintiff filed replications to said 
pleas, stating that the company had waived compliance with said 
clause; and under these replications gave oral evidence to the 
effect that a local agent prepared and mailed the policy to him; 
that upon its receipt he went to the local agent of the company, 
and told him that he would not have the policy with that clause 
in it; that he could not live up to it, and that he had no safe in his . 
store; and that he kept only a book of debit and credit with cus- 
tomers, and that he did not keep books showing purchases made 
by him of goods, and detailed lists of cash and credit sales; and 
that then this agent told him that he could invoice once a year, 
and that it would be “ all right ’—in short, as claimed, dispensed 
with compliance with that clause—and that with this understand- 
ing he (Maupin) accepted the policy. To this evidence of waiver 
the defendant objected. It is not necessary to use much space 
to show that such a clause is valid and binding. It provides for 
the business record of the doings in the store in regular course 
of business as means by which the company can examine the ex- 
tent of loss and its liability—the best (generally the sole) means 
of its ascertainment; and it provides for the security of these 
documents by means of an iron safe, or being away from the 
store building when closed for business. The covenants con- 
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tained in the clause are promissory warranties in the law of in- 
surance. Warranties are of two kinds—affirmative and promis- 
sory. Affirmative consists of representation in the policy of 
facts; promissory are those that require that something shall be 
or shall not be done after the policy takes effect. If the affirma- 
tive warranty is false, it avoids the contract; and, if a promissory 
warranty is not complied with, it avoids the policy: 15 Am. & 
Eng. Ency. L. (2d Ed.), 919, 920; May on Ins., § 157. The par- 
ticular clause in question is a promissory warranty: Scottish 
Union vs. Stubbs, 98 Ga., 754; Goldman vs. North British, 48 
La. Ann., 223. 

The decisive question is whether the oral waiver of the agent 
dispensed with that clause. Here is a written contract, free from 
ambiguity, requiring no evidence to impart its meaning. It says 
that certain things shall be done. Oral evidence is used to make 
another contract; to prove that the things which it says shall 
and must be done were not by the policy, as it was in fact, to be 
done—a flat contradiction. Evidence of the conversation—the 
interlotution—at the time of the contract to contradict what the 
writing stipulates as to the essence of the contract; to make it 
say the opposite of what it does say. This court condemned that 
doctrine in Crislip vs. Cain, 19 W. Va., 438; and Knowlton vs. 
Campbell, 48 W..Va., 294. Where is safety to be found if the 
written testimony of the solemn actions of men can thus be an- 
nulled? Unstable, frail memory, willful perjury, will thus domi- 
nate. ‘“ When parties have deliberately put their engagements 
into writing in such terms as import a legal obligation, without 
any uncertainty as to the object or extent of such engagement, 
it is conclusively presumed that the whole engagement of the 
parties, and the extent and manner of their undertaking, was re- 
duced to writing; and all oral testimony of a previous collo- 
quium between them, or of conversations or declarations at the 
time when it was completed, or afterward, as it would tend in 
many instances to substitute a new and different contract for the 
one which was really agreed upon, to the prejudice, possibly, of 
one of the parties, is rejected:” 1 Greenl., § 275. “ It is a funda- 
mental rule in both courts of law and equity that parol contem- 
poraneous evidence is inadmissible to contradict or vary the 
terms of a valid instrument, unless in cases where the contracts 
are vitiated by fraud or mutual mistake:” Northern Assurance 
Co. vs. Grand View, etc., 183 U. S., 308. That case applies this 
rule to insurance policies just the same as to other written in- 
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struments. So does Insurance Company vs. Board, 49 W. Va., 
360. The evidence admitted in this case was inadmissible. 

I place the reversal of the judgment in this case on two 
grounds. The first, that oral evidence to change—to deny—the 
letter of the contract is incompetent to do so. The second ob- 
jection to the action of the Circuit Court is that this oral evidence 
to prove a waiver of the clause of the policy in question was not 
admissible, because the agent had no power to make such a 
waiver. The very words of the clause say that noncompliance 
with it “ shall work an absolute forfeiture of all claims under this 
policy. * * * Agents of this company have no authority to 
waive these conditions.” In another clause, if it allowed such 
waiver (but does not), the waiver must be in writing on the 
policy. Upon this subject of the power of agents to waive condi- 
tions imposing on the party insured duties proper for the protec- 
tion of the insuring company, there is a world of decisions, and 
they are a wilderness of conflicting cases, and to attempt any- 
thing like a review of them in detail would be only to grope and 
wander in that wilderness, and in the end lead to bewildefment. 
Still, for everyday use it is highly important that there should be 
a fixed, settled principle in this material matter, a principle giv- 
ing some right and guidance. The Supreme Court of the United 
States, seeing the confusion and variance of decision touching 
the subject, in 1902 considered that subject in an elaborate dis- 
cussion, reviewing the most apt, pertinent, and forcible authori- 
ties in England and Canada, those of the great commercial States 
of the Union, and of the Supreme Court of the United States, 
with the evident purpose to bring order out of chaos and set 
some reliable line. I am disposed to yield to that court upon 
this subject controlling persuasive authority. True, its judges 
are only men, subject to error of judgment, as are we; but it is 
the highest court in the land, and in the maze of decisions from 
so many States it is better to be in accord with it upon certain 
subjects, such as commercial law, negotiable paper, fellow-serv- 
antcy, fire and life insurance. These subjects are common to all 
the States, and there should be uniformity of decision, as far as 
is possible, to avoid disharmony and uncertainty as to the law. 
This cannot be done by following State decisions. As to local 
State law as to title to land, State constitutions and statutes, 
purely State law, these remarks do not apply. The case referred 
to is Northern Assurance Company vs. Grand View Building 
Association, 183 U. S., 308. It says that: “It is competent and 
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reasonable for insurance companies to make it matter of condi- 
tion in their policies that their agents shall not be deemed to 
have authority to alter or contradict the express terms of the 
policies as executed and delivered.” “ Where waiver relied on is 
the act of an agent, it must be shown either that the agent had 
express authority from the company to make the waiver, or that 
the company subsequently, with knowledge of the facts, ratified 
the action of the agent.” In the present case not only was no 
authority shown in the agent to annul conditions absolutely 
necessary for the protection of the company, but the policy in 
two clauses in plain words denied such authority, and told Mau- 
pin that the agent had no such authority; and he read this 
warning, as he himself says. And if the agent had power to dis- 
pense with the condition in question, Maupin did not take the 
precaution to have the agent indorse on the policy or give in 
writing a waiver of the requirement, and the agent squarely de- 
nies such waiver, and it is supported by only the evidence of 
Maupin, a deeply interested witness; whereas the agent seems 
disinterested, as he had tendered his resignation before this 
policy was signed. Maupin must have known of this, as he paid 
the premium to the new agent, but did not mention this condition 
to him. Whilst we sympathize with Maupin in his loss, we must 
say that it is imputable to his own rashness in an important mat- 
ter, and we cannot overturn sound law to relieve him. Recur- 
ring to the decision of the Supreme Court, we find the court 
saying: ‘‘ Coming to the decisions of our State courts, we find 
that, while there is some contrariety of decisions, the decided 
weight of authority is to the effect that a policy of insurance in 
writing cannot be changed or altered by parol evidence of what 
was said prior to or at the time insurance was effected; that a 
condition contained in the policy cannot be waived by an agent, 
unless he has express authority to do so, and then only in the 
mode prescribed in the policy.” As this claimed waiver occurred 
when Maupin, after reading the condition, brought it to the 
agent to express his dissatisfaction, and the waiver was then 
made before acceptance of the policy, it occurred to me that this 
waiver might be deemed as part of the contract made at the time 
of issue, and would be different from a waiver after issue of the 
policy, and that at its issue the agent knew that Maupin had no 
safe, and did not design to have, and knew of his mode of keep- 
ing books. But here we meet the doctrine that to qualify the 
policy, we must make it say what it does not, or worse, to put it 
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correctly, and make it say just the reverse of what it does say, by 
oral evidence, and thus do away with the writing; and, second, 
we do this by allowing an agent to exercise a power denied him 
by the contract. It was an invariable rule of the company to put 
that iron-safe clause in policies for stores, and the agent was 
bound to do it, and it is found in this policy. Maupin so ac- 
cepted it. In the case cited the policy provided that it should be 

Void, unless otherwise provided by agreement indorsed here- 

on or added hereto, if the insured now has or shall hereafter 

make any other contract of insurance. 

The agent knew there was then another policy on the prop- 
erty. The court held the fact unavailing to affect the policy. 
The agent had no power to waive by oral agreement, if he had 
not at the time known of the existing policy, or consent after- 
ward to the taking afterward of another policy; and how could 
his mere knowledge of an existing one work that result? To say 
that when an agent is forbidden power to dispense with specific 
provisions as to security of books material to be preserved as 
evidence of the amount of loss, he can yet, by mere knowledge 
that the insured party had no safe, and does not design to have, 
and knows of the manner of keeping books, dispense with such 
requirement, denies the letter of agreement, defeats the usage 
and intent of the insuring party, and makes for it a contract 
which it never made or knew of. It can say: “We made no 
such policy. It fails of effect as no policy, but you are to blame. 
We told you, and you knew, that our agent had no such power. 
You rested upon it, but did so at your own risk.” Suppose we 
say that Rayburn was a general agent. I do not think he could 
waive, because forbidden on the face of the policy; “and it has 
been held that a general agent may not, by his acts and repre- 
sentations at the time of effecting the contract of insurance, 
waive conditions in the policy relating to future action.” “ By a 
number of authorities it has been held that a soliciting agent may 
not, at or before issuance of the policy, waive conditions in the 
policy relating to future acts or defaults on the ground that all 
verbal arrangements at that time are merged in the written 
agreement:” 16 Am. & Eng. Ency. L., 943, 944. The case of 
Germania Ins. Co. vs. Bromwell (62 Ark., 43) is exactly in point. 
It holds: “A provision in an insurance policy requiring the as- 
sured to keep a set of books showing the changes taking place 
from time to time in the stock of goods in an iron safe or other 
secure place is reasonable and valid. A provision in a policy of 
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insurance requiring that assured shall keep a set of books can- 
not be contradicted by parol evidence that before the policy was 
issued the company’s agent told the assured that it was unneces- 
sary to keep such books. A stipulation in a policy that the as- 
sured shall keep a set of books is not waived by a statement to 
the insured by the agent before the policy was issued that it is 
unnecessary to keep such books.” Such a safe clause was held 
valid, and “ knowledge on the part of the company’s soliciting 
agent at the time the policy is issued that the insured does not 
intend to comply with the condition requiring him to keep a set 
of books, and to take and preserve an inventory, to be produced 
in case of loss, does not estop the company from setting up the 
insured’s noncompliance with it as a defense:” Sowers vs. Mu- 
tual Fire Ins. Co. (Iowa), 85 N. W., 736; Fire Ass’n vs. Master- 
son (Tex. Civ. App.), 61 S. W., 962. 

Do our cases conflict with this holding? In Woolpert vs. 
Franklin Ins. Co. (42 W. Va., 647) there would seem to be doc- 
trine contrary at first view. The syllabus is broad in holding 
general power, in general language, in an agent to waive for- 
feitures and conditions. That was a case relating to his power 
to consent to other insurance. It did not involve the iron-safe 
clause; nor did the policy prohibit the agent from dispensing 
with the conditions. This is vital. The case is not authority for 
the plaintiff. In Coles vs. Jefferson Ins. Co. (41 W. Va., 261) we 
find a very broad proposition that “a general agent may waive 
forfeiture and conditions notwithstanding a provision that no 
agent has such power.” Yet in the opinion it is said, “ No limi- 
tation on his powers unknown to strangers will bind them.” In 
this cause Maupin knew the agent had no power to waive. Ins. 
Co. vs. Wilkinson (13 Wall., 222) is cited, but there was no limi- 
tation on the agent’s power in it. A volume of authority exists 
to show that, where an agent’s power is limited in the policy, he 
cannot go beyond it. The case does not seem to have been well 
considered; and reflect, again, that one dealing with an agent 
must at his peril look to his authority. He cannot do a thing 
prohibited. 

But there is another feature of this case deciding it against the 
plaintiff. Though he did not keep an iron safe and the store 
books in it, yet if he had kept such books as the policies required, 
and had removed them from the storeroom to a safe place, the 
clause would not debar recovery. But what are the facts? The 
fire was at 2 o’clock at night. The books, all of them, remaining 
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in the storeroom on a shelf unsecured. Six out of eight de- 
stroyed in the fire. Of the two books left—daybooks—one con- 
tained an inventory admitted to be incomplete ; the other, articles 
sold on credit, no cash sales. The six destroyed were of recent 
business. Such books as they were gone. Some bills of pur- 
chase gone. One invoice presented, made in April, 1898; the 
fire January 23, 1899. A second invoice, made in October, and 
partly entered in one of the daybooks, and the slips showing the 
remainder of it burnt. The company’s adjuster came, but had 
nothing to go by. How could justice be done under these facts? 
There is no pretense or claim that the agent, in his denied con- 
versation with Maupin, ever excused him from removing those 
books to a place of safety from the store at night. He kept them 
there contrary to the policy, and without any leave from any per- 
son, and they were consumed. It is not only admitted, but found 
by the jury in answer to a special question, that Maupin did not 
comply with said clause of the policy, but was excused therefrom 
by the agent. How was he excused from taking the books, such 
as they were, from the storeroom, if he had no safe? Where 
was the evidence to prove a waiver of that? He could easily have 
kept this promise. There was no right or reason for claiming 
exemption from it. Plain justice required him to comply with it. 

The court erred in refusing defendant’s instruction 9: ‘“ The 
jury are further instructed that, when parties have made a writ- 
ten agreement, the writing is regarded as the exclusive evidence 
of the contract, and all oral negotiations and stipulations preced- 
ing or accompanying the execution of the written agreement are 
merged in it, and are not admissible in evidence, and all such 
oral negotiations and stipulations should not be considered by 
you to contradict or vary the written policy in this case.” Also 
instruction 10 should have been given, that any waiver of the 
iron-safe clause must be indorsed on the policy, or attached to 
it, and that a parol waiver was incompetent. The court should 
have directed a verdict for the defendant, and should have set 
aside the verdict and granted a new trial. 

We grant that insurance companies should be, and generally 
are, held to account where courts can see their way to impose 
liability with justice to them; but not where they cannot do so 
with justice, owing to the fault of the other party. These com- 
panies are allowed to make their contracts, and insert clauses 
calculated to protect them from fraud and unjust and destructive 
liabilitv. They are all-important institutions to ail, and, as was 
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said by the Supreme Court away back in Carpenter vs. The 
Providence Co. (16 Pet., 495), and repeated in Northern Assur- 
ance Co. vs. Building Ass’n, cited: “ The public have an interest 
in maintaining the validity of clauses in a policy of insurance 
against fire. They have a tendency to keep premiums down to 
the lowest rates, and to uphold institutions of this sort, so essen- 
tial to the present state of the country for the protection of the 
vast interests embarked in manufactures and on consignments of 
goods in warehouses.” They protect our homes and property. 
We must not bankrupt and blot them out by demolishing fair 
provisions to protect them against fraud and injustice. Deny 
this right, and you deny right of contract for self-preservation. 
When the plaintiff concluded his case, the defendant moved 
the court to exclude the plaintiff's evidence as not sufficient to 
authorize a verdict for the plaintiff, and to direct the jury to find 
a verdict for the defendant; but the court refused. The defend- 
ant gave no evidence. What shall this court do? Shall it simply 
reverse the judgment, set aside the verdict, and direct a new 
trial. Had the court sustained the motion, we could not reverse, 
because, the evidence being insufficient for recovery by the 
plaintiff, such action would be warranted by law: Ketterman vs. 
Railroad, 48 W. Va., 606. In that case is discussed the practice, 
not formerly followed, but now followed generally, of directing 
a verdict ; and the cases there cited hold that when the evidence 
is so clearly deficient as to give no support to a verdict for the 
plaintiff, if rendered, the court should exclude the evidence, and 
direct a verdict, and it is error to refuse to do so. If the court 
had sustained the motion, the case would have ended in final 
judgment for defendant, and so it must be our judgment, as we 
must render such judgment as the Circuit Court ought to have 
entered. This motion is in no wise different from a demurrer to 
evidence, and upon that final judgment is always given. The 
plaintiff so submitted his case. The adverse party is compelled 
to join in a demurrer, and when a party moves for a verdict he 
does the same as demur. When there is a special verdict or 
finding of facts, final judgment is given on reversal, or a mandate 
is directed to the lower court to do so: Ft. Scott vs. Hickman, 112 
U.S., 150, 165. When the court tries the case in place of a jury, 
and the evidence is plainly insufficient to sustain the judgment, 
the case is reversed, and final judgment given for defendant: 
State vs. Miller, 26 W. Va., 107, 110; State vs. Seabright, 15 W. 
Va., 590. How when the verdict is general, and there is no mo- 
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tion to exclude, or to direct a verdict, but the Appellate Court, on 
reviewing a motion for a new trial overruled on the ground that 
the verdict is contrary to, or without sufficient evidence so finds? 
During service on the bench of this court I have seen verdicts 
set aside for want of evidence in many instances where it was 
plain that, if the decision of this court were observed, there 
would certainly be no verdict for the plaintiff, and it was plain 
that the case could not be bettered; and the question arose in 
my mind, why remand for a new trial? The practice has been to 
remand always under the idea that it was the infallible rule. That 
is a mistake. In that late very valuable work, Cyclopedia of Law 
and Procedure (vol. 3, 450, 452, 454), these points are fully dis- 
cussed. Even in the case of a general verdict, if the Appellate 
Court finds no cause of action, it gives final judgment, or directs 
the lower court to do so. And when even the verdict is contrary 
to evidence, or it is plainly not supported by the evidence, or 
there is no dispute as to facts, or it is plain that a new trial would 
serve no useful purpose, there should be final judgment in the 
interest of an end of litigation. It is in the sound discretion to 
enter or direct final judgment or award a new trial. An import- 
ant question, however, may arise in the exercise of this discre- 
tion. It is laid down in New York that “ extreme caution should 
be exercised in refusing new trials where ‘judgments are re- 
versed. The discretion should be exercised by appellate courts 
in that direction only in cases where it is entirely plain, either 
from the pleadings or the very nature of the controversy, that 
the party against whom the reversal is pronounced cannot pre- 
vail in the suit. It is not sufficient, to refuse a new trial, that it is 
highly improbable that the party upon reversal can succeed upon 
the new trial. It must appear that he certainly cannot:’ New 
vs. Village, 158 N. Y., 41, 43. Does not the last clause quoted go 
too far? I think the statement of law in 3 Cyc., 454, more sound, 
and that is that a new trial will be awarded “ whenever it ap- 
pears to be necessary for the purposes of justice;” “ whenever 
it appears that the ends of justice will best be served by such 
course.” The party has had one jury trial. It is fairly presum- 
able that he presented all the evidence of his case. He has sub- 
mitted his case upon the evidence. Is the Appellate Court to 
surmise and guess that he can produce more? If he did not pro- 
duce it, he is guilty of negligence. If he discovered it before 
judgment, we presume he would have made it the basis of a mo- 
tion in the lower court for a new trial. If he discovered it after 
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judgment, and he is guilty of no negligence, and it is of proper 
import, it is basis for equity action. Is the Appellate Court not 
to presume that he cannot better his case, unless it sees that he 
can or may? I see no difference, in this respect, between a case 
tried by a court and one tried by a jury. It is in the discretion of 
the Appellate Court in either case to grant a new trial, but only 
when justice appears to demand it. But the matters just men- 
tioned, though relative to the general subject, are not the ques- 
tion before us. That is much plainer against a new trial. We 
have the case of a motion to direct a verdict improperly over- 
ruled. The jury found that Maupin had not complied with the 
policy, but was excused by the agent, which could not in law be. 
And no evidence tended to show any excuse for leaving the 
books in the store to be burnt. 

Therefore we reverse the judgment, set aside the verdicts, and 
render judgment for defendant. 

NOTE BY BRANNON, J. 

“ Where, in a policy of insurance, there is an express stipula- 
tion that ‘no agent has power to waive any condition of this 
policy,’ the insured, by acceptance of the policy, is estopped from 
relying upon any agreement made with an agent having the ef- 
fect of waiving one of the conditions enumerated in the policy :” 
‘Thornton vs. Travelers’ Ins. Co. (Ga.), 42 5. E., 287. ‘If one 
who is dealing with an agent knows that he is acting under cir- 
cumscribed and limited authority, and that his act is outside of 
and transcends the power conferred, the principal is not bound, 
whether the agent is general or special, because principals may 
limit the power of one as well as the other. Ifa policy of insur- 
ance declares that no officer or agent has power to waive anv 
provision or condition embraced in a printed or authorized 
policy, but may waive certain added conditions, provided such 
waiver is written on or attached to the policy, an attempted 
waiver by an agent of one of the conditions which the policy de- 
clares he shall not have power to waive is inoperative and void :” 
Quinlan vs. Providence Ins. Co., 133 N. Y., 356. “ Where a 
policy of insurance itself contains an express limitation upon the 
power of the agent, he has no right to contract, as against the 
company, with the party to whom the policy has been issued, so 
as to change its terms, or dispense with the performance of any 
part of the consideration, either by parol or in writing, and the 
insured is estopped by accepting the policy from setting up pow- 


ers in the agent at the time in opposition to the conditions in the 
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policy :” Weidert vs. State Ins. Co., 19 Or., 261. To same ef- 
fect, Cleaver vs. Ins. Co. (Mich.), 32 N. W., 660; German Ins. 
Co, vs. Heiduk, 30 Neb., 288. “ We must take the contracts 
| policies] as we find them, and enforce them as they read,” says 
the late case Rohrbach vs. Ins. Co., 62 N. Y., 47; Franklin Fire 
Ins. Co. vs. Bradford (Pa.), 50 Atl., 286. In the face of the right 
of parties to contract, in the face of a plain denial in that contract 
of any power in the agent to dispense with a reasonable provi- 
sion to protect one of its parties against fraud or uncertain evi- 
dence oi loss, it is gravely claimed that an agent can dispense 
with such reasonable provision, though the party knew ot such 
denial of the agent’s power, and the evidence defined by the con- 
tract as to amount of Joss is dispensed with, and evidence by 
estimate based on guessing is made the basis of recovery. May 
not an insurance company make provisions to protect itself 
against fraud or uncertain evidence of loss, and to save itself 
from the fraud, collusive, and loose declarations of even its own 
agents? A court may construe a contract, but can it go straight 
against its letter, its admitted meaning, and impair it, abrogate 
it? The Legislature could not A court should not do so, even 
if there be no constitutional impediment. It ought to think of the 
prohibition in the Constitution against the Legislature, and ad- 
judge by analogy. Indeed, it is not going far to say that such 
decision violates the Fourteenth Amendment and the State Con- 
stitution, providing that no person’shall be deprived of life, lib- 
erty, or property, without due process of law. Liberty includes 
right of lawful contract. When the letter of a contract is ad- 
mitted by even a court to mean only one thing, and it is not a 
matter of construction of it, but only whether it shall be en- 
forced, and the court refuses to enforce it, is not the Constitution 
violated? I do not forget that a decision of a court, though 
wrong, is “ due process of the law;” but should not a court even 
refuse thus to impair a contract, and thus in spirit nullify the 
Constitution ? 
POFFENBARGER, J. (dissenting). 

The conclusion reached by the majority of the court in this 
case is grounded mainly upon the decision of the Supreme Court 
of the United States in Northern Assurance Co. vs. Grand View 
Building Association, 183 U. S., 308. It is to be noted that in 
that case the court were not all of the same opinion. Chief Jus- 
tice Fuller and Justices Harlan and Peckham dissented. While 
| look upon the decisions of that great tribunal with the utmost 
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deference, I am bound to remember that its members are, after 
all, only men, who, although justly celebrated for their learning 
and wisdom, sometimes fall into error. That court has over- 
ruled many of its own decisions, as all other courts have done, 
and if, in the future, it shall find that it has erred in the case above 
referred to, it will not hesitate to discard the rule there an- 
nounced. The decision is only persuasive, not binding, authority 
upon this court, and for two reasons I think it ought not to be 
followed. Though it applies to contracts of insurance, well set- 
tled rules of law, the courts in a majority of the States, from the 
peculiar nature of the business of insurance, have established 
firmly an exception to these rules, based upon the principle of 
estoppel, and in that list of States West Virginia has been placed 
by the decisions of this court. As admitted in the majority opin- 
ion, Woolpert vs. Insurance Co. (42 W. Va., 647), and Coles vs. 
Insurance Co. (41 W. Va., 261), both declare and apply a rule 
contrary to that enforced in Northern Assurance Co. vs. Grand 
View Building Association; and, as also admitted, Coles vs. In- 
surance Co. goes further, holding that a general agent “ may 
waive forfeitures and conditions in the policy, notwithstanding a 
provision therein that no agent has such power.” This deliberate 
and solemn assertion, found in the syllabus of that case, is not 
cut down nor qualified to any extent whatever in the opinion of 
the court delivered by Judge Holt. He does say a general agent 
has power to bind and to loose, and no limitation on his power 
unknown to strangers will bind them; citing Insurance Co. vs. 
Wilkinson, 13 Wall., 222; and Muhleman vs. Insurance Co., 6 
W. Va., 508. But nevertheless he says: “As such general agent, 
it is held that he may waive forfeitures and conditions in the 
policy, notwithstanding a provision therein that no agent has 
such power.” Not only did he say in the opinion what is held in 
the syllabus, but supported it by authority cited, but not quoted 
—Beebe vs. Insurance Co. (92 Mich., 514), where it is held that: 
“ The failure of an insurance agent, who is authorized to issue 
policies without first referring the applications to the company, 
to indorse upon the policy a permission given by him to mort- 
gage the insured property, as required by the terms of the policy, 
will not avoid the policy, where the agent takes an active part in 
procuring the money for which the mortgage is given, and ad- 
vises in regard to it, and assures the insured that he is protected 
by the policy; and this, even though the policy provides ‘ that no 
agent, officer, or other representative of the company shall have 
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the power to waive any provision thereof, except in writing.’ ” 
Hence I am unable to see how it can be said with any degree of 
plausibility that the syllabus in Coles vs. Insurance Co. was in- 
advertently or otherwise made broader than was intended, that 
the opinion does not support, or is contrary to, the rule laid 
down in the syllabus, or that the announcement of that rule was 
not the result of the deliberate judgment of the court., Both 
Coles vs. Insurance Co. and Woolpert vs. Insurance Co. were 
cases in which it was held by this court that the companies were 
bound by notice to their agents, or verbal waivers or permis- 
sions given by the agents, as to matters in respect to which the 
policies expressly stated they had authority to bind the compa- 
nies only by written indorsement on the policy. That is the ex- 
act question upon which the court held exactly the contrary in 
Northern Assurance Co. vs. Grand View Building Association. 
The rule adopted in this case is therefore contrary to that here- 
tofore adhered to and applied by this court. It is also undoubt- 
edly against the weight of American authority. 

After quoting the nonwaiver clause of the standard policy— 
the same as that found in Maupin’s policy, and in perhaps nearly 
all the fire policies held in this State—Elliott on Insurance says, 
at section 301: “ The prevailing rule seems to be that, notwith- 
standing this provision, a general agent of the company may 
waive this as well as other provisions of the policy.” At section 
188 of the same work the following is found: “ By the weight 
of authority, although the Supreme Court of the United States, 
under a contract which required a waiver to be indorsed on the 
policy, recently held to the contrary, an insurance company will 
not be permitted to take advantage of a condition contained in 
the policy to avoid payment of a loss when the facts rendering 
the policy void by its terms were known to the insurer at the 
time it issued the policy and accepted the premium. Such a 
policy, if void, is void from the moment of its delivery. This doc- 
trine rests upon the ground that facts made known to the agent of 
the company, who is empowered by it to solicit insurance, coun- 
tersign and issue policies and collect premiums, are known to 
the principal, and that a fraud would be perpetrated if an insurer, 
through the medium of its agents, were allowed to deliver its 
policy and accept the premium with knowledge of facts which, 
under its provisions, rendered it void ab initio, and thereafter as- 
sert its invalidity.” May on Insurance (edition of 1900), printed 
before the decision in 183, U. S., says, at section 137a, after re- 
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ferring to a number of cases holding that an agent cannot bind 
his company beyond his authority as limited by restrictions 
stated in the policy: “It seems very doubtful if the doctrine of 
these cases is entirely correct. The assured has a right to sup- 
pose that a general agent has all the powers ordinarily incident 
to his business, unless he has knowledge to the contrary; and 
usage may overcome the provisions of a policy. In regard to 
waivers before issue, it is by no means clear that the constructive 
notice supplied by provisions of a policy not yet in the hands of 
the applicant should be binding upon him. Prudent men are 
accustomed to rely upon the acts and statements of the agent, 
and they should be protected in so doing. Busy men have not 
time to study the interminable provisions of insurance policies. 
Only when the custom of limiting the authority of a general 
agent in the policy has become so general that it is a part of the 
ordinary business knowledge of the world that such provisions 
exist and are to be examined will it be proper to hold the appli- 
cant bound by them in respect to negotiations prior to the issue 
of the policy.” In the author’s analysis of section 511 (see page 
1181) he says: “Opinions vary as to the effect of conditions 
against waiver by agent, or requiring all waivers to be in writ- 
ing, or indorsed on the policy. It is held that such provisions 
are valid, that they are null and void, that they do not apply to 
matters connected with the creation of the contract, and that 
they apply only to such matters. The courts in many instances 
show a tendency to repudiate the condition as unreasonable. On 
the facts most of the cases are fair, and the consideration that 
these conditions may themselves be waived, as well as any oth- 
ers, goes far to harmonize the decisions.” 

The decision in Northern Assurance Co. vs. Grand View 
Building Association is undoubtedly supported by the Massa- 
chusetts, Vermont, Rhode Island, Louisiana, and New Jersey 
cases, and the earlier New York and Michigan cases. Whether 
Pennsylvania may be so classed is doubtful. The later New 
York and Michigan cases assert the contrary doctrine. As to 
New York, Mr. Justice Shiras, who delivered the opinion of the 
court, admits it; citing Robbins vs. Insurance Co., 149 N. Y., 
484; Wood vs. Insurance Co., 149 N. Y., 385, and some others. 
3ut there is a later one which he did not cite—Skinner vs. Nor- 
man (165 N. Y., 565),—in the opinion in which it is said: “The 
main question presented on this appeal is very narrow. It is 
well settled law in this State that the agent of a fire insurance 
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company may, by issuing a policy with knowledge of the facts, 
waive a condition that the policy shall be void if the property in- 
sured be incumbered, and a note of the incumbrance be 
not indorsed upon the policy, notwithstanding a provision in the 
policy that no agent of the company shall have power to waive 
any such condition except by written indorsement.” There was 
a martgage on the property, of which the agent had notice, and 
made no indorsement of the fact on the policy or in the applica- 
tion, but the court held the policy valid on the ground of estoppel 
or waiver based upon the knowledge of the agent. Two Michi- 
gan decisions, cited by Mr. Justice Shiras, support his proposi- 
tion; namely, Cleaver vs. Insurance Co. (65 Mich., 527), and 
same case in 71 Mich., 414. But the later case of Beebe vs. In- 
surance (93 Mich., 514), the contrary holding in which has been 
hereinbefore noted, is not referred to by him. Of the Cleaver 
Case, Long, J., delivering the opinion of the court in the Beebe 
Case, said: “If the Cleaver Case, supra, is to be construed as 
laying down such a doctrine as contended for here, it ought at 
once to be overruled.” Further examination reveals the still . 
later cases of Match Co. vs. Insurance Co., 122 Mich., 256; and 
Pollock vs. Insurance Co., 127 Mich., 460. In the former case 
the policy contained the usual clause limiting the powers of the 
agent, but point 3 of the syllabus reads as follows: ‘“ The pro- 
visions of a fire insurance policy declaring it void if the subject of 
insurance be a manufacturing establishment, and be operated 
later than 10 o’clock at night, and denying the authority of 
agents to waive any condition of the policy except by written 
agreement duly indorsed, wil! not avail the insurer as a defense 
where the subject of insurance, a factory, is, destroyed by fire 
while being operated after 10 o’clock, if the insurer’s agent who 
solicited the insurance and delivered the policy understood that 
the factory was in operation day and night; the insurer, under 
such circumstances, being deemed to have issued the policy with 
knowledge of all the facts, and to be therefore estopped from 
setting up the same as a defense.” The case in 127 Mich., 460, 
holds (point 2 of the syllabus) that: ‘“‘ When application is made 
to the agent of an insurance company for permission to remove 
insured property to another location, and the agent verbally con- 
sents to the removal, but fails to indorse such consent on the 
policy, such failure cannot be set up by the company as a defense 
to an action on the policy, notwithstanding a provision therein 
that no officer, agent, or representative of the company shall 
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have power to waive any provision or condition of the policy, or 
to grant any privilege or permission affecting the insurance, ex- 
cept by writing so indorsed.” In view of these late Michigan 
decisions, it must be admitted that the rule announced in North- 
ern Assurance Co. vs. Grand View Association is not the law in 
that State, and that, like New York, Michigan, having once 
adopted it, has since found that it works injustice, and thrown it 
aside. 

A Pennsylvania case not noted in the opinion in Northern As- 
surance Co. vs. Grand View Association, holding doctrine con- 
trary to the rule there announced and which seems never to have 
been overruled, is Insurance Co. vs. Spencer & McKay (53 Pa., 
353), the syllabus in which reads in part as follows: “ Where 
the insurance was on barley and malt in assured’s malthouse and 
brewery, and a condition was that the risk could not be increased 
without notice to the company and indorsement on the policy, 
the fact that the insured carried on distilling in the building 
would be fatal to the claim of the assured for loss, unless the 
company had notice of the distilling before the insurance. No- 
tice to the agent of an insurance company is notice to the com- 
pany. If the insurance was effected with full knowledge by the 
agent of the company that distilling was to be carried on, the 
condition as to indorsement of notice had no application, and the 
company could not allege an increase of risk.” In legal effect, 
the clause in that policy, requiring indorsement on the policy, 
limited the authority of the agent as completely as if it had said 
he could only grant the permission by such indorsement. That 
was not done. Nobody but the agent had notice, and yet the 
company was held bound by the knowledge of the agent, just as 
this court has held in Coles vs. Insurance Co. and in Woolpert 
vs. Insurance Co. A very similar holding by the Pennsylvania 
court is found in Insurance Co. vs. Bruner (23 Pa., 50), in the 
opinion in which Lowrie, J., said: “Any other interpretation of 
this transaction would allow insurers to make a fraudulent use 
of the confidence which is always reposed in them at a treaty for 
insurance, and which they always invite.” Point 1 of the syllabus 
reads as follows: “ Though it was provided in a policy of fire 
insurance that the conditions annexed were ‘to be used and re- 
sorted to to explain the rights and obligations of the parties’ in 
cases not especially provided for, yet in an action by the assured 
on such a policy it was held that the assured might show the 
knowledge of the agents of the insurance company of the char- 
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acter of the property, that the description was as prepared by 
such agent, and that the omissions in the policy complained of 
by the company were made by him because he considered them 
immaterial Therefore the validity of the policy did not depend 
on the completeness of the written description.” Here the Penn- 
sylvania court deliberately refused to apply the rule against the 
admission of parol evidence to ascertain the rights of the parties 
when they had reduced their contract to writing, and that con- 
tract plainly imported that nothing but it and the papers annexed 
to it should be referred to or considered for that purpose. The 
apparent conflict between these Pennsylvania cases and those 
referred to in the Northern Assurance Co. Case is explained by 
May in his work on Insurance, §§ 148-150. He says, “ In Penn- 
sylvania, also, the distinction between mutual and stock compa- 
nies is regarded as essential,” and then shows that the principles 
of waiver and estoppel are given broader application in the case 
of a stock company than in that of a mutual company. The two 
cases here cited involved contracts with stock companies. Those 
referred to by Mr. Justice Shiras were mutual companies. Even 
in such cases, knowledge of the secretary is held to estop the 
company. What is the secretary but an agent? He has only 
such powers as are conferred by the by-laws of the company. So 
of the president or any other officer of any corporation. In 
Kalmutz vs. Insurance Co. (186 Pa., 571), explained by Mr. Jus- 
tice Shiras as not being in conflict with his position, the policy 
contained this clause: “ Policies of all other insurance upon 
property herein described—whether made prior or subsequent 
to the date hereof—must be indorsed on this policy, otherwise 
the insurance shall be void.” Did not this provision clearly with- 
hold from every officer and agent of the company power to waive 
a condition by verbal agreement? Most assuredly. The taking 
of additional insurance without having the fact indorsed on the 
policy did, by express stipulation in the policy, render the insur- 
ance void. How can it be said that the letter of the contract did 
not deny to any mere representative of the company authority to 
bind it by verbal agreement as to additional insurance? Yet 
the Pennsylvania court said: “ Defendant company’s secretary 
testified that he had notice of the additional insurance on the 
first Wednesday of November, 1894. Notwithstanding that no- 
tice to the company, the policy was neither recalled nor can- 
celled; the premiums or assessments collected were not re- 
turned; nor was any effort made to return the premium note 
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given by the plaintiff, binding him to pay the premiums at such 
times and in such manner as the company’s directors might by 
law require. These facts were admitted; and if, as the authori- 
ties appear to hold, they operated an estoppel, it will be neces- 
sary to consume time in the consideration of other questions 
sought to be raised by several of the specifications of error.” It 
was held that the company was estopped from setting up as a 
defense the failure to have the additional insurance indorsed on 
the policy. The court did not decide whether the knowledge of 
the agent who negotiated the insurance would work such an es- 
toppel. Finding that the secretary had the notice, the court 
deemed it unnecessary to say what was the effect of notice to the 
agent. Again, what, in law, is the secretary but an agent, and 
what rule determines his authority, except the general law of 
agency? Notice of limitatton of his authority has exactly the 
same effect as in the case of any other agent. He has only such 
authority as is conferred upon him. His apparent authority may 
be limited by a restrictive clause. “A president of a private cor- 
poration has no authority by virtue merely of his official position 
to make contracts binding the corporation, except in relation to 
matters arising in the ordinary course of the business of the cor- 
poration:” 17 Am. and Eng. Ency. Law, 126; Bank vs. Kimber- 
lands, 16 W. Va., 555. As to the powers of the secretary of a 
private corporation, Clarke on Corporation says at page 2151: 
“Unless authority is expressly conferred, however, or he is 
clothed with apparent authority by being intrusted with the man- 
agement of the business, or a part of it, the secretary of a cor- 
poration has no authority to make any contracts on its behalf 
and in its name, or bind it by other acts. He has no such au- 
thority merely by virtue of his office.” Officers of private corpo- 
rations are governed for the most part by the law of agency. “ It 
is well settled that the law of agency applies to officers of corpo- 
rations.” It does not appear that in the Kalmutz Case there was 
any document or memorandum on file with the secretary’ which 
could have been deemed to have brought the fact of additional 
insurance to the attention of the directors. The ground of the 
decision is merely that he, an agent of the company, had notice 
of the fact, and such notice bound the company on the principle 
of estoppel. In view of these authorities and general principles 
of law which the Supreme Coutt of Pennsylvania must have ap- 
plied in the case last mentioned, and in Elliott vs. Insurance Co. 
(66 Pa., 26); Wilson vs. Insurance Co. (174 Pa., 557); Insurance 
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Co. vs. Robinson (56 Pa., 256); Insurance Co. vs. Todd (83 Pa., 
279); and Insurance Co. vs. Taylor (73 Pa., 342)—I confess my 
utter inability to see any substantial ground for any distinction, 
such as is claimed by Mr. May to have been asserted, and also to 
see that the Pennsylvania decisions can be said to support the 
rule enforced as law in the Northern Assurance Company Case. 

States other than this that have applied the principles of waiver 
and estoppel contrary to the rule so recently announced by the 
Federal Supreme Court, decline to change their rulings out of 
deference to that decision. Thus, in Insurance Co. vs. McKnight 
(64 N. E., 339), the Illinois court, through Carter, J., said: 
“ Counsel for appellant have referred to cases holding otherwise, 
including Northern Assurance Co. vs. Grand View Building As- 
sociation (decided by the Supreme Court of the United States at 
its October term, 1901, by a divided court), but we have adopted 
a different rule in this State, and it must be applied in this case.” 
So, also, in Thompson vs. Insurance Co. (169 Mo., 12, 24), where, 
after discussing the Northern Assurance Co. Case, Marshall, J., 
said in conclusion: “Therefore this court still adheres to the 
Missouri rule. And that rule, applied to the facts in this case, 
results in holding that the defendant waived the provisions of the 
policy concerning additional insurance. The agent of the com- 
pany who issued the policy in suit, and who collected the premi- 
ums, and who transacted all the business of the company in Kan- 
sas City, Kan., was fully authorized by the company to grant 
permits for additional insurance. He was the alter ego of the 
company in that city for all such purposes. He knew of the ad- 
ditional insurance before the loss. His knowledge is the knowl- 
edge of the company. He did not object, but allowed the plain- 
tiff to rely upon the vitality of the policy; and no question was 
ever raised about that matter until after the loss. If the company 
desired to forfeit the contract for this reason, it should have 
acted during the life of the contract, and it should have returned 
the unearned portion of the premium. If it had done so, the 
plaintiff could have secured other insurance. Instead of doing 
this, the company waited until after loss, until after the proof of 
loss, and until it was too late to secure other insurance. Such 
conduct clearly estops the defendant from making such a defense 
now.” This is quoted to show not only the unaltered position of 
that court, but also the principle upon which it rests its position, 
and which is believed to be perfectly sound and maintainable 
upon well-settled principles of law, as I will endeavor to show in 
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a subsequent portion of this opinion. Another court to the at- 
tention of which the decision in 183 U. S. has been brought with- 
out avail is the Texas Court of Civil Appeals. See Insurance 
Co. vs. Nichols (72 S. W., 440), decided January 31, 1903. I have 
been able to find out but one decision which expressly follows 
that in the Northern Assurance Co. Case; namely, Insurance 
Co. vs. Lumber Co. (69 Pac., 938), decided by the Territorial 
Court of Oklahoma. That is a Federal Court, and it is bound by 
the decisions of the Supreme Court of the United States. 

Not only has the New York court turned away from its former 
strict ruling, as has been shown, but other State courts are doing 
likewise, and the decided tendency is in that direction. In Hunt 
vs. Insurance Company, decided by the Supreme Court of Ne- 
braska, January 8, 1902, it was first held that a change of occu- 
pancy of the insured property, without the consent of the com- 
pany indorsed on the policy, invalidated the policy. But a 
rehearing was allowed, and on October 22, 1902—about eight 
months after the decision in 183 U. S.—the case was again de- 
cided, the court holding as follows: “ Breach of a condition in 
an insurance policy against vacancy or a change of occupancy 
does not of itself avoid the policy, but merely affords ground for 
forfeiture at the option of the insurer. If, with knowledge of the 
facts by reason whereof it is entitled to claim a forfeiture, the 
insurer continues to treat the policy as in force, or does any act 
inconsistent with an intention to insist upon the forfeiture, the 
forfeiture is waived. Notice of facts entailing a forfeiture to the 
local agent of the insurer, who has authority to issue policies, is 
notice to the insurer: Insurance Co. vs. Heiduk, 30 Neb., 288.” 
Here is found a deliberate change, after mature consideration, 
on the part of the Nebraska court, from the strict rule adopted 
in the majority opinion to the liberal one followed in Illinois, 
Missouri, Michigan, Iowa, and numerous other States. 

In Maryland the principle is regarded as being very well settled. 
“Tf such an agent has knowledge of the facts at the time he is- 
sues the policy, the company will be estopped from relying upon 
them as a cause of forfeiture. This principle is well sustained by 
authority. It rests upon considerations of common honesty, 
that an insurer, with full knowledge of the facts, or chargeable 
with such knowledge, shall not enter into a contract of insurance, 
receive the premiums thereon, and then be permitted to set up 
those facts to evade the liabilities the contract imposes on him. 
Nor does the clause providing that ‘no officer, agent or other 
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representative of this company shall have power to waive any 
provision or condition of this policy, except such as by the terms 
of this policy may be indorsed hereon or added hereto,’ etc., af- 
fect the question. It does not apply to the making of the contract, 
but to the provisions of the contract itself after it has gone into 
effect, so as to prevent agents from modifying the terms of the 
policy after it has been issued: Insurance Co. vs. Keating (86 
Md., 130), decided June 23, 1897. In the opinion the New York 
and Illinois cases bearing on the question are cited with ap- 
proval. 

In Spalding vs. Insurance Co. (N. H., 52 Atl., 858), Chase, J., 
says: “In view of the decisions and legislations of the State, 
and the great preponderance of authority elsewhere, it must be 
held that the defendants would be estopped from setting up the 
condition relating to other insurance in avoidance of their lia- 
bility under the policy, if the plaintiff's evidence was believed. If 
the rule thus followed conflicts with the rule which prevents a 
written instrument from being controlled by parol testimony, it 
has been so generally adopted and become so firmly fixed in the 
law of insurance that it must be regarded as an exception to the 
latter rule.” 

Additional cases found, enforcing the principles of waiver and 
estoppel, are Allen vs. Insurance Co., 133 Cal., 29; Sharp vs. 
Insurance Co. (136 Cal., 542), decided June 12, 1902; Kruger vs. 
Insurance Co., 72 Cal. 91; Insurance Co. vs. Dowdall, 159 III, 
179; Insurance Co. vs. Caldwell, 187 IIll., 73; Anderson vs. In- 
surance Co., 59 Minn., 182; Mesterman vs. Insurance Co., 5 
Wash., 524; Havens vs. Insurance Co., 111 Ind., 90; Bennett 
vs. Insurance Co., 70 Iowa, 600. 

But it is argued that, conceding the principle of the foregoing 
cases to be correct, and that of Northern Assurance Co. against 
the weight of authority, and unsound, this case is to be distin- 
guished from them on the ground that in the policy itself the 
agent was expressly forbidden to waive the iron-safe clause at 
all, in writing indorsed on the policy or otherwise. This dis- 
tinction is not very perceptible. In either case it is a want of au- 
thority. In the one it is lack of power to do the act except in a 
particular manner. In the other it is lack of authority to do it at 
all. In both it is want of authority, and lack of power to waive, 
under the strict rule applied. Violation of the restriction in 
either case makes the policy void by express provision thereof. 
But if there is ground for such distinction on the assumption 
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that the iron-safe clause is a part of the policy within the mean- 
ing of the nonwaiver clause, it is very clear that that assumption 
is without foundation. The iron-safe clause is not a part of the 
printed policy. It is on a slip sent to the agent with the policy, 
and detached from it, and which the agent pasted on the policy. 
Nothing in the policy indicated whether the agent was bound to 
attach it. On that subject the policy is absolutely silent. As the 
agent had power to put it on, Maupin might well assume and be- 
lieve he had power to leave it off. And if he had discretion either 
to put it on or leave it off, he had authority to waive it. If there 
was any restriction upon his authority in this respect, the policy 
did not show it, and it is not pretended that such want of au- 
thority was in any other way brought to his attention. Of the 
same kind of a clause so attached the Supreme Court of Illinois 
said in Insurance Co. vs. Brown (123 Ill., 356, 15 N. E., 166): 
“If he was clothed with discretion to make the provisions con- 
tained in the slip a part of the policy or not, as he should see fit, 
he certainly had the power to waive them after the slip was at- 
tached. But, whether he had such discretion or not, we think 
that, if he waived the performance by appellee of the provision 
now under consideration, such waiver is binding upon the com- 
pany. The proof tends to show that he was present in the store 
and saw the stock when the policy was issued; that he was also 
there on Saturday before the Monday when the fire occurred, 
and made no objection to the risk as it then stood; that on both 
these occasions he had notice that there was no fireproof safe in 
the store.” It does not appear from the report of the case 
whether the policy contained the usual nonwaiver clause, but it 
probably did. If it did, and had been noticed, it would have made 
no difference, for the law in that State is announced in Insurance 
Co. vs. Dowdall, 159 IIl., 179 (42 N. E., 606), as follows: “A 
clause in a policy of insurance that no officer, agent, or other 
representative of the company shall have power to waive any 
provision or condition in the policy may itself be waived by the 
company through its agent.” It is true that on the printed slip 
so attached this clause is found: “Agents of this company have 
no authority to waive these conditions.” That slip appears to 
have contained six paragraphs, of which the first contained the 
iron-safe and inventory provisions; the second, an inhibition of 
terra cotta flues in the building and the nonwaiver provision 
above quoted; the third, a permission to keep oil and powder in 
the building; the fourth and fifth clauses relating to value and 
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prorating with other companies; and the sixth making the ap- 
plication part of the policy. This printed and pasted slip bears 
the signature not of the company, its president or manager, but 
of the agent, which shows that the agent put it on the policy, and 
that it was no part of the policy until he did put it on. If he had 
no power to leave it off in the particular case, or in cases of risks 
of that class, such want of authority was not in any way brought 
to the knowledge of Maupin. Hence the nonwaiver clause on 
the slip must be construed to mean that, after a contract has 
been made, and the policy accepted with the iron-safe clause on 
it, the agent cannot afterward waive it. The restriction clearly 
has no application to the making of the contract. The principle 
stated in the New York, Maryland, and Illinois cases applies 
with peculiar force here. They hold this as to the restriction of 
authority concerning conditions in the printed policy itself. If, 
in making the contract, the agent had discretion to leave off the 
whole oi the slip, he could leave off any part of it. So far as 
Maupin knew, he had such discretion. When Maupin received 
the policy, and found the slip attached, he went to the agent with 
it, and told him he had no iron safe, and could not observe the 
condition as to taking an inventory and keeping an account of 
sales, all contained in the same clause, and was told by the agent 
to go on and conduct his business as he had been doing, and take 
an invoice once or twice a year. This was before the premium 
was paid or the policy accepted. It was at the inception of the 
contract, when the agent apparently, at least, had discretion con- 
cerning the iron-safe and inventory clause. Under the rigid 
principles of the majority opinion, the agent had power to waive, 
and, on the evidence, the jury has found as matter of fact that he 
did waive. Hence the judgment ought not to be disturbed. It 
was an express waiver; not a mere waiver in law by way of es- 
toppel. In such case the doctrine of estoppel has been applied: 
“Where the defendant’s agent, in soliciting an insurance risk, 
went in person and examined plaintiff’s building, and knew that 
it contained a doctor’s office upstairs, and that plaintiff kept no 
iron safe, and did not intend to get one until the following fall, 
the company was estopped to claim a forfeiture of the policy be- 
cause plaintiff had no iron safe, and because the hazard was in- 
creased by plaintiff's letting the second story of the building to a 
doctor, who occupied the same with drugs and medicines :” In- 
surance Co. vs. Randle (33 South., 500), decided by the Supreme 
Court of Mississippi, February 23, 1903. In the opinion the court 
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say: “To deliver a policy with full knowledge of facts upon 
which its validity may be disputed, and then to insist upon these 
facts as grounds of avoidance, is to attempt a fraud; and the 
courts will not hear the insurance company to say that it know- 
ingly made and delivered to the assured what it knew at the 
time to be an invalid policy, and that therefore it is not liable for 
the loss sustained.” See, also, Hanover Fire Insurance Co. vs. 
Dole (Ind. App.), 50 N. E., 772. 

The conclusion reached by the majority of the court is by them 
placed upon the ground that certain legal principles relating to 
agency and to written contracts will not consistently allow any 
other. An agent cannot bind his principal beyond the authority 
conferred upon him, and the principal may limit the authority of 
his agent. He who deals with an agent is bound to know the ex- 
tent of the agent’s authority. All this is admitted. All verbal 
collocutions antedating the written contract and relating to the 
subject-matter thereof are deemed to be merged in the written 
contract, and it cannot be varied, contradicted, or added to by 
parol evidence. These general propositions cannot be denied. 
But there are others equally elementary and as rigidly enforced 
by the courts. One of these is the following: ‘ The law imputes 
to the principal, and charges him with, all notice or knowledge 
relating to the subject-matter of the agency which the agent 
acquires while acting as such agent and within the scope of his 
authority.” Mechem on Agency, § 721. After discussing this 
rule at length, the same author says at section 729: ‘ These 
rules apply with particular force to the case of corporations. 
From the very nature of the case, the executive functions of a 
corporation can only be exercised through the medium of the 
corporate agents, to whom and through whom all notice to the 
corporation must come. Notice to the officers and agents of a 
corporation, therefore, in reference to those matters to which 
their authority relates, is notice to the corporation.” There is 
still another proposition in the law of agency directly applicable 
here. The principal is liable for the wrongful, fraudulent, or de- 
ceitful act of the agent committed within the scope of his au- 
thority: Mechem, Agency, §$ 739. “The deceit was done for 
the defendants’ benefit by their agent acting under their orders, 
in the conduct of their general business, and responsible to them; 
and when one party must suffer by the wrong and misconduct 
of another, it is more reasonable that he should sustain the loss 
who reposes the confidence in the agent than he who has given 





144 Insurance Law Journal. [ Feb., 


no such confidence: Hern vs. Nichols, 1 Salk., 289. The point 
is well illustrated by the law of insurance, where the party is al- 
ways held responsible civiliter for the fraudulent misrepresenta- 
tion or other deceit, or for the negligence of his agent: Fitz- 
herbert vs. Mather, 1 T. R., 12. But the rule is not confined to 
cases of insurance, in relation to which a somewhat stricter 
morality, perhaps, is held to prevail; but it is laid down as a gen- 
eral rule of the common law that the principal is civilly responsi- 
ble for the acts of his agent :” Shaw, C. J., in Locke vs. Stearns, 1 
Metc. (Mass.), 560, 35 Am. Dec., 382. When the agent is clearly 
acting for his own benefit, and in hostility toward his principal, 
these rules do not apply; but the agent in this case did not so 
act. He took the insurance for his principal, and acquired no 
personal advantage thereby, except his usual commission 
strictly within the scope of his authority and the line of his em- 
ployment. By his wrongful persuasion and misrepresentation 
and pretense of waiver he induced Maupin to accept the policy 
and pay the premium, knowing, or being bound to know, he was 
taking the man’s money for his principal, and giving him no 
protection for his property. I do not mean to say he acted fraudu- 
lently, or did willful wrong. It is enough that he acted negli- 
gently or carelessly, or was honestly mistaken in what he repre- 
sented: Mechem, Agency, § 739. In Elliott on Insurance (at 
section 164) it is clearly shown that the rule of constructive no- 
tice, whereby the principal is held bound by the knowledge of 
his agent, is applied in the law of insurance. The only contro- 
versies seem to be over the questions as to who are agents within 
the meaning of the rule, and whether, in order to so bind the 
company, the knowledge must have been acquired by the agent 
while acting for the company in respect to the risk. 

Another well-settled proposition of law, lying athwart the path 
of the defense set up here, is that a party to a contract cannot 
hold on to that part of it which is beneficial to him and reject the 
part which imposes upon him a liability. If his agent, without a 
shadow of authority, makes a contract for him, and he accepts a 
benefit under it, he thereby ratifies the entire contract and the 
unauthorized act of the agent, and must perform. He must re- 
store what he has received under it before he can rescind it and 
relieve himself of the liability imposed upon him: Bank vs. 
Kimberlands, 16 W. Va., 555. ‘‘ The acceptance of the benefits 
of a contract made by the president for the bank is an implied 
ratification of such contract, and, if money is received by its 
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cashier for the bank under such contract, even when such receipt 
was unknown to the directors, it will be a confirmation of the con- 
tract, unless the money so received is returned, when its receipt 
becomes known to the directors: Bank vs. Kimberlands, supra, 
Syl., point 9. This law is applied in just such cases as this: M. 
W. of A. vs. Colman (Neb.), 94 N. W., 814. In Northern Assur- 
ance Co. vs. Grand View Building Association (183 U. S., 309, 22 
Sup. Ct., 133, 46 L. Ed., 213) the premium received by the com- 
pany was tendered to the insured before the suit was brought 
against it. 

The business of insuring against fire was commenced and 
originally prosecuted under all the general propositions of the 
common law. Insurers had the benefit of all those principles re- 
lating to written contracts excluding oral evidence tending to 
contradict them. These ancient safeguards, which so well answer 
the ends of justice in all other lines of business, seem not to have 
given insurance companies all the advantages they desire, and 
to evade them all manner of restrictive provisions have been in- 
serted in their proposed contracts, prepared under the skillful 
direction of learned advisers, and then placed in the hands of 
agents who are induced by liberal commissions allowed to 
actively urge them upon the busy farmer, merchant, and manu- 
facturer, who would have the greatest difficulty in comprehend- 
ing the meaning of all their interminable provisions, even if he 
attempted to do so. Having vainly tried many expedients to re- 
lieve themselves from the liabilities and obligations imposed by 
the rules of law governing all other branches of business, they 
have resorted in recent years to the insertion in their policies of 
this clause restricting the powers of their agents. But that 
clause clearly fails to supersede the law of notice, the law of rati- 
fication of unauthorized acts of agents, the law making the prin- 
cipal liable for the negligent, wrongful, or fraudulent act of his 
agent, and the law of equitable estoppel. 7 

Thus far I have proceeded upon the assumption that the deci- 
sion in Northern Assurance Co. vs. Grand View Building Asso- 
ciation has been correctly interpreted by the counsel for plain- 
tiff in error, the majority opinion in this case, and the other 
courts and the text-writers to whose attention said case has been 
brought. But a careful reading of the opinion in view of the facts 
therein stated, leads me to the conclusion that the decision does 
not go to the extent claimed, nor support the conclusion of the 


majority of this court. As might well have been supposed, the 
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elementary principles to which reference has been made were 
kept in view and observed by Mr. Justice Shiras and the five 
other members of the Supreme Court of the United States in 
reaching their conclusion in Northern Assurance Co. vs. Grand 
View Building Association, else a majority of that court might 
not have come to the determination finally reached. A close 
reading of one of the concluding paragraphs of the opinion will 
make this fully manifest, and for that reason it is quoted in full: 
“It is not pretended, as we understand the plaintiff's position, 
that by any language or declaration of the agent at the time the 
policy was delivered and the premium paid he claimed to have 
power to waive any provision or condition of the policy, nor that 
the plaintiff was induced to accept the policy by any promise of 
the agent to procure the assent of the company to permit the 
outstanding insurance and to waive the condition. The plaintiff's 
case stands solely on the proposition that because it is alleged, 
and the jury have found that the agent had notice or knowledge 
of the existence of insurance existing in another company at the 
time the policy in suit was executed and accepted, and received 
the premium called for in the contract, thereby the insurance 
company is estopped from availing itself of the protection of the 
conditions contained in the policy. In other words, the conten- 
tion is that the agent, with no authority to dispense with or alter 
the conditions of the policy, could confer such power upon him- 
self by disregarding the limitations expressed in the contract; 
those limitations being, according to all the authorities, presum- 
ably known to the insured. It was not shown that the company, 
when it received the premium, knew of the outstanding insur- 
ance, nor that, when made aware of such insurance, it elected to 
ratify the act of its agent in accepting the premium. On the con- 
trary, all the record discloses is that the jury found that the 
agent knew, when the policy in the defendant company was is- 
sued and delivered to the plaintiff, that there was then subsisting 
fire insurance to the amount of $1,500 in another fire insurance 
company, and that such knowledge had been communicated to 
the agent by or on behalf of the insured. There is no finding 
that the agent communicated to the company, or to its general 
agent at Chicago, at the time he accounted for the prémium, the 
fact that there was existing insurance on the property, and that 
he had undertaken to waive the applicable condition. Indeed, it 
appears from the letter of the defendant’s manager at Chicago, 
to whom the proofs of loss had been sent, which letter was put in 
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evidence by the plaintiff, and is set forth in the bill of exceptions, 
that the additional insurance held by the plaintiff was without the 
knowledge or consent of the company; and it further appears 
and was found by the jury that, immediately on the company’s 
being informed of the fact, the amount of the premium was ten- 
dered by the agents of the company to the insured. So that there 
is not the slightest ground for claiming that the insurance com- 
pany, with knowledge of the facts, either accepted or retained 
the premium. The plaintiff’s case, at its best, is based on the al- 
leged fact that the agent had been informed, at the time he deliv- 
ered the policy and received the premium, that there was other 
insurance. The only way to avoid the defense and escape from 
the operation of the condition is to hold that it is not competent 
for fire insurance companies to protect themselves by conditions 
of the kind contained in this policy. So to hold would, as we 
have seen, entirely subvert well-settled principles declared in the 
leading English and American cases, and particularly in those of 
this court.” From this it must be apparent that the assumption 
that the conclusion upon the widely different facts of this case 
must be the same as that reached in the Northern Assurance Co. 
Case is palpably erroneous, and that it is erroneous and at vari- 
ance with the fact to assume that the highest court of the land 
has ignored the well-settled principles of law making the princi- 
pal responsible for the misconduct and negligence of his agent 
in the prosecution of his business, prohibiting him from accept- 
ing and retaining, after knowledge of the facts, the benefit of a 
voidable contract and rejecting its obligations, and holding him 
conclusively bound by an implied ratification of the whole con- 
tract when he does so retain the money received under it. 
Northern Assurance Co. vs. Grand View Building Association is 
not authority for the position that the principles of waiver and 
estoppel have no place in the law of insurance. It is not as- 
serted in the syllabus of that case that there can be no waiver or 
estoppel. The holding is that the mere fact that the agent had 
notice or knowledge of the existence of other insurance will not 
work a waiver or estoppel. The language is, “ Because its agent 
had notice or knowledge of the existence of other insurance in 
another company at the time he delivered the policy and received 
the premium.” 

While many of the courts have said the breach of a warranty 
in a policy of insurance renders the policy void, a moment’s 
thought produces the conviction that the word “void” must 
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have been used in the sense of “ voidable.” No court has ever 
intimated that the company issuing the policy cannot waive such 
breach. Of course it can; and, as it can do so, and thereby bind 
itself to perform, notwithstanding the breach, the violation of a 
condition or warranty renders the policy voidable only, and not 
absolutely void. Hence, aside from the question of the au- 
thority of the agent to waive the condition, it must be ascer- 
tained whether the company itself has not waived it, or ratified 
the unauthorized contract made by the agent. As has been 
shown, this distinction was at first overlooked by the Supreme 
Court of Nebraska, and a decision rendered conflicting with the 
idea of the voidable character of the contract after breach of con- 
dition; but it has been corrected by a recent decision of that 
court. The Northern Assurance Co. Case stands upon a state 
of facts wholly different from those of this case. Here the insur- 
ance company, after having been fully informed of all the facts, 
retained the premium and thereby impliedly ratified the contract 
as made by the agent. In Northern Assurance Co. vs. Grand 
View Building Association, the premium was tendered to the 
insured as soon as knowledge of the facts came to the company. 
It elected to rescind. Plaintiff in error here has ratified by re- 
taining the premium. I am afraid less attention has been given 
this apparently small matter than it merits. The Supreme Court 
of the United States evidently regards it as being important, for 
it keeps it constantly in view. In Insurance Co. vs. Wolff (95 U. 
S., 326) Mr. Justice Field directed attention to it as being a ma- 
terial fact, saying: “ There is no evidence that the company in 
any way, directly or indirectly, sanctioned a disregard of the pro- 
vision with reference to any forfeitures, except such as occurred 
from nonpayment of premiums. As soon as it was informed of 
the residence of the insured within the prohibited district, it di- 
rected a return of the premium subsequently paid.” 

In another respect also this case differs from that upon the 
authority of which it has been decided. There the agent made 
no representation as to his authority, and did nothing to induce 
the acceptance of the policy. Here he did. After objection 
had been made, and before final acceptance of the policy, he ad- 
vised the insured that it made no difference that he had no iron 
safe, and that he need not keep an account of cash sales, nor 
make the inventory as required by the policy, and that he could 
go on with his business just as he had been doing, taking an in- 
ventory once or twice a year, and taking care of his books as 





1904.] Maupin vs. Scottish Union & National Ins. Co. 149 


best he could. He undertook to waive the entire clause, for 
Maupin objected to the entire clause, and said he could not live 
up to it. Maupin knew and dealt with the company only through 
the agent. As the agent wrongfully induced him to accept and 
retain the policy, and somebody must suffer loss on account of 
his misconduct, it should be his principal, who held him out to 
the public, and to a limited extent vouched for his character and 
reliability. 

Whether, under the principles which, in my opinion, govern 
the case, the rulings of the court on the pleadings, evidence and 
instructions are correct, I say nothing here. The conclusion of 
the majority goes far beyond all these questions, and gives judg- 
ment for the defendant, and it is enough for me to give my rea- 
sons for not concurring in that conclusion. 
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Baltimore at the town of Hinton, issued to James H. Miller its 
insurance policy for the sum of $1,000, insuring said Miller 
against loss by fire on certain books and office furniture in his 
law office, in said town of Hinton, for the period of three years, 
for which the premium was fully paid to said Lavender. On 
December 19, 1900, J. B. Lavender went to James H. Miller, and 
told him that the Fireman’s Insurance Company was going out 
of business in West Virginia, and wanted him to procure a return 
of said policy for cancellation, and told Miller that, if he wished, 
he would give him another policy in another company as good 
without additional cost. And Miller in his testimony says that, 
“with this understanding, I gave him the policy.” Thereupon 
said policy was delivered by said J. B. Lavender to U. O. 
Michaels, special agent of said insurance company, who was in 
town for the purpose of taking up and canceling policies, which 
fact was told Miller; and said policy was thereupon canceled and 
destroyed by said company, and said Lavender given credit for 
the proper amount of return premium. Afterward, on the 3d day 
of September, 1901, the property which had been embraced in 
said policy was destroyed by fire; and then Miller enquired of 
said Lavender if he had ever issued him any new insurance upon 
said property, and, finding that he had not, set about to make 
proofs of loss under the destroyed policy in defendant company, 
and on the gth day of November, 1902, instituted action in the 
Circuit Court of Summers County, wherein a judgment was ren- 
dered in favor of plaintiff, Miller, for the sum of $925, from which 
this writ of error is prosecuted. 

There is but one contention of importance in the case, and 
that is as to whether or not the policy sued upon had, prior to 
the loss complained of, been canceled. It is contended by the de- 
fendant that the surrender of the policy to Lavender amounted 
to an agreement to surrender the policy for cancellation, and 
constituted a waiver on the part of the insured to have the notice 
given him which was provided in the policy, and the payment to 
him of the return premium as provided for therein On the other 
hand, it is contended by plaintiff that the circumstances under 
which said policy was returned through Lavender to the com- 
pany for cancellation, amounted to nothing more than a condi- 
tional surrender, and that the condition upon which the surren- 
der was made was not complied with prior to the time of the 
loss. Lavender was agent for several companies. Miller’s state- 
ment in evidence is: ‘“‘ One evening Mr. Lavender came into the 
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office, and told me that the company was going to quit business 
here; that their special agent, Mr. Michaels, was in town, and 
wanted to take up my policy. He said, if I wished, he would give 
me another policy in another company as good, without any ad- 
ditional cost. With this understanding, I gave him the policy.” 

The policy gave the company right to cancel on notice. Mil- 
ler waived notice, assented to cancellation, asked no notice, and 
gave up the policy with final intent, because he knew that the 
local agent received it for the very purpose of delivering it as 
a surrendered policy to the general agent then in the town to 
take up policies. It could be canceled by consent without notice. 
See Ins. Co. vs. Johnson, 44 C. C. A., 477. To show further that 
Miller considered it a cancellation, he lay nine months without 
mention of any condition as annexed to the cancellation to the 
company, so that it might take steps to protect itself, and never 
inquired of the agent for a policy in another company. Strange 
that he should thus be silent so long, if he had made only a con- 
ditional surrender! “Acts speak louder than words.” Miller 
claims that he surrendered the policy with the condition that 
Lavender should procure him a policy in another company, but 
he knew that, while Lavender had authority to cancel, he had no 
color of authority to make a conditional cancellation—one leav- 
ing the company still liable. He had either to surrender or not 
surrender the policy. He could not make a surrender upon such 
condition. As he surrendered, it was a surrender freed of condi- 
tion. Dealing with an agent, he was bound to know his limited 
authority. Otherwise who would be safe from an agent’s unau- 
thorized act? In making such a condition (it was not such) the 
agent would be acting to the harm of the principal. Apply here 
the rule in Rohrbough vs. Express Co. (50 W. Va., 149), and we 
find that he could not do so, and that Miller was bound to know 
this: “ The powers of an agent must be exercised for the benefit 
of his principal only, and when he acts otherwise, with the 
knowledge and participation of the person relying upon his un- 
authorized act, his principal is not bound.” What benefit did 
the company get from this condition? It was to its harm, be- 
cause it kept the company still bound. The sufficient answer to 
this theory of conditional surrender is that the parties could not 
make such a condition. That condition would be a contract 
which the agent had no right to make. But if the parties could 
make such condition, they did not do so. It was no condition, 
but an independent agreement between Miller and Lavender, un- 
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known to the company, with which it had nothing to do. The 
cancellation was one thing between certain parties. The pro- 
curing of new insurance was another thing between other parties. 
Miller surrendered the policy, and appointed Lavender his own 
agent to get another policy, leaving part of the premium in his 
hands to pay for another policy; otherwise he would have de- 
manded it. In Hillock vs. Traders’ Co. (54 Mich., 531), a general 
agent went to the place where a policy had been placed, and sent 
the local agent to the insured party to cancel the policy; and this 
agent went to the insured party and informed him that the com- 
pany had ordered him to cancel the policy, and said, “ Will see 
if I can put it in some other company for a year,” and the insured 
said, “All right. Be sure you put it in good companies.” No 
premium was returned; nothing said about it. The policy was 
not actually surrendered. Judge Cooley delivered a labored 
opinion, and said: ‘“ The dealings of these parties had come to 
an end when Brown had responded to the netice of cancellation 
that it was all right, and directed the agent to procure new insur- 
ance. This company was not concerned with what should take 
place between Brown and Estee afterward. Brown was looking 
to Estee for new insurance, and would be entitled to a return of 
the premium on failure to obtain it; and Estee would be ex- 
pected to bring the amount into their own settlement, as they 
saw fit.” The syllabus says: “The actual tender of unearned 
premium is unnecessary to the cancellation of an insurance 
policy, if the minds have met on the point that the policy is to be 
canceled; and, if the insured directs the insurance agent to pro- 
cure other insurance, it is presumable that he means him to use 
for the purpose the money that he would have to return, and the 
direction would be a waiver of such tender.” It was held that 
formal surrender of the policy was not necessary. Here there 
was a formal surrender. Miller made no actual condition. His 
words did not so import. Why did he not retain the policy until 
a new policy should be delivered, if he made it a condition? In 
the case of Hopkins vs. Phoenix Ins. Co. (78 Iowa, 344), after 
reciting the following facts: “A policy provided that it might be 
terminated at any time on notice to the insured, and refunding 
or tendering a ratable proportion of the premium for the unex- 
pired term. The evidence showed that the company’s local 
agent, acting under instructions, notified the insured that the 
policy was canceled; that assured carried the policy to their 
office to surrender it, but defendant’s agents did not call for it; 
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it was not delivered; and that assured began negotiations for 
other insurance.” Held, that those facts were sufficient to justify 
a finding that the policy had been canceled; and held, further, 
that “ the assured, having acquiesced in the cancellation, though 
no payment of the premium or tender of the premium was made, 
is estopped to set up the nonpayment.” “A policy which in terms 
provides that it may be terminated at any time at the option of 
the company is avoided from the time when the insured has no- 
tice that the local agent has received instructions that it would 
be no longer liable. In such case direction to the agent to cancel 
the policy is, when communicated to the insured, as effectual to 
terminate the risk as would be the most express notice that the 
policy had been terminated:” Springfield Co. vs. McKinnon & 
Call, 59 Tex., 507. The moment Miller knew that the company 
elected to cancel, and he surrendered the policy, that moment 
liability ceased. No condition could be made. Miller made this 
law more emphatic still by giving up the policy. The case of 
Holden vs. Putman (46 N. Y., 1) does not apply. It holds: “One 
party to a contract is not estopped from enforcing it by the exe- 
cution of an instrument purporting to cancel the contract for a 
consideration, where none in fact is received by him, and the act 
is induced by false representation of the agent of the other party.” 
The agent got the cancellation by falsely stating that he had al- 
ready obtained other insurance. No cancellation existed, because 
of this downright fraud. It was an instrument procured by fraud, 
and had no legal effect. 

Estoppel. Can Miller allow the company to rest in confidence 
for nine months, the policy all the time in its possession, having 
allowed the agent money to return the premium, and then for 
the first time after the fire set up a claim? 

It was error to allow Miller to say he dealt with Lavender as 
defendant’s agent as to the new insurance, giving his mere opin- 
ion of his own action. 

Under these principles, instruction 1 (that the acts of an insur- 
ance agent within the scope of his authority bind the company), 
while good in the abstract, had no relevancy to the case, and was 
misleading to the jury. The authority of the agent was not at all 
in question, except as to making the so-called condition (there 
was none), and there was no evidence at all tending to show au- 
thority for that. 

The plaintiff’s instruction 2 is bad because it tells the jury that 
the policy could not be canceled without mutual consent, unless 
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the right be reserved in it to cancel, and, if reserved, could only 
be done according to its terms, which must be strictly complied 
with, unless waived, and, if waived on a condition, that condition 
must be complied with. There is a power of cancellation in the 
policy. The instruction misleads by saying the terms of cancel- 
lation must be complied with, intending to rely on want of notice, 
when the evidence clearly showed waiver and consent cancella- 
tion; and it introduced the so-called condition into the case, 
as it could refer to no other condition than that, when in fact 
there was no condition, and, if there had been one between Miller 
and Lavender, it would not bind the company. The instruction 
did not fit the case as presented by the evidence, in law or fact, 
and was misleading. No. 3 is bad for substantially similar rea- 
sons. It also said there must be return of the premium, when 
the evidence showed that Miller left it in the hands of Lavender 
to buy insurance in another company. It was an arrangement 
between them. No. 4 is bad for similar reasons. It was also 
misleading. The evidence did not warrant it. I think these in- 
structions contain elements inconsistent with defendant’s in- 
struction given. 

The court refused defendant its instruction 1, to the effect that 
if Lavender applied to Miller to deliver him the policy, telling 
Miller that he had been instructed by the company to take up 
the policy, and that Lavender was agent for other companies, and 
Miller knew he was, and Lavender said he would write Miller 
insurance, in place of this policy, in another company, and Miller 
delivered to Lavender the policy in suit, then the delivery of the 
policy to be taken up by the company, and the delivery of the 
policy under such circumstances, was a waiver of the clause pro- 
viding for five days’ notice of surrender, and payment of return 
premium. Under principles above stated, this instruction should 
have been given. 

Defendant’s No. 2 was refused. It should have been given. 
It says that if Lavender, for the company, asked surrender of the 
policy for cancellation, and Lavender was agent for other com- 
panies, and Miller knew it, and he promised Miller to write other 
insurance without additional cost, then the surrender of the 
policy under such circumstances amounted, in law, to a waiver of 
five days’ notice of cancellation, and the promise of Lavender to 
get other insurance could not make him agent of the defendant, 
but the agent of another company, and his promise would not 
bind the defendant. 
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The court refused defendant’s instruction 4, to the effect that 
if the agent Michaels directed Lavender to cancel the policy, and 
Lavender applied to Miller for the surrender of the policy for 
cancellation, and Lavender was agent for other companies, and 
Miller knew this, and Lavender stated that he would write Mil- 
ler insurance, in lieu of the policy in suit, in another company 
represented by him, without further cost, and then Miller sur- 
rendered the policy, and relied on Lavender to write him insur- 
ance in another company, and made no further inquiry of Lav- 
ender as to whether such other policy had been issued, and 
demanded no such policy prior to the fire, and after the fire did 
inquire of Lavender whether he had issued such new policy, and 
searched himself for such a policy, but found none, then Miller 
was estopped to deny that he surrendered the policy in suit, and 
the same was canceled before the fire. This instruction ought to 
have been given. Is it possible that Miller could, when told by 
the company that it desired the surrender of the policy for the 
very purpose of cancellation, waive notice, by not demanding it, 
surrender the policy, agree to look for insurance through his 
agent chosen to secure such new insurance, knowing that the 
company had possession of the policy and regarded it as sur- 
rendered for cancellation, and negligently rest for months with- 
out a hint of dissatisfaction to the company, and thus lull it into 
a feeling of security, and after the fire, for the first time, to seek 
to put the loss upon the company? Would not this action and 
negligence on his part estop him from doing so? Why did he 
not let the company know that he deemed the policy still in 
force, and thus enable it to give notice of cancellation? The 
strong fact to show that Miller himself regarded the policy as 
canceled is that after the fire he went to Lavender to inquire 
about a policy in another company, and looked for one among 
his papers. Miller comes squarely out as a witness, and says he 
thought he had a policy until, after the fire, he looked in his safe, 
and could not find it. This shows he did not look to the defend- 
ant’s policy. He says he forgot to attend to it. Is the defendant 
to compensate him for forgetfulness and negligence, when it 
has done nothing wrong? If he regarded the defendant com- 
pany as bound to find new insurance in another company under 
the alleged conditional cancellation of the policy, why did he not 
demand the new policy in so long a time? It affords ground to 
say that he did not look to the defendant to find new insurance. 

Judgment reversed, verdict set aside, and new trial granted. 
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DENT, J. (dissenting. ) 

In Judge Brannon’s opinion, he relies almost wholly on the 
claim that the defendant’s agent had become the plaintiff’s agent 
to secure him other insurance. He rejects plaintiff's evidence 
entirely on this question, and attempts to infer such agency from 
the declarations of the plaintiff's agent, whose testimony on the 
point is as follows: ‘“ I stepped into Mr. Miller’s office and asked 
him for the policy; told him that the company had requested me 
to take it up; told him I would give him another policy, or write 
him in another company as good, and it would not cost him any 
more.” He made the promise of a new policy before he received 
the old one, the plain object being to prevent the return of the 
premium. He neither returned the premium, nor requested the 
plaintiff to sign the cancellation form on the back thereof. He 
was acting as agent for the defendant. He induced the surrender 
of the policy, without repayment of the premium or cancellation, 
on the false promise of a new policy. Where does the plaintiff’s 
agency come in? Does the deception practiced by the defend- 
ant’s agent with its presumed knowledge transfer such agent 
from the defendant to the plaintiff, and at the same time author- 
ize the defendant to keep the premium, contrary to the stipula- 
tions of its policy? The insurance defendant is undoubtedly 
bound by the misrepresentations of its agent, made to secure 
the policy without compliance with the terms thereof or the re- 
turn of the premium. To hold otherwise is to relieve insurance 
companies from the ordinary rules governing principal and 
agent. The principal is bound by the false representations of the 
agent, though he neither authorized them nor was informed of 
them: Crump vs. U. S. Mining Co., 7 Grat., 352; Honaker vs. 
Board of Education, 42 W. Va., 170; Curry vs. Hale, 15 W. Va., 
867; Sheppard vs. Peabody Ins. Co., 21 W. Va., 368; Mechem 
on Agency, § 739; Hern vs. Nichols, 1 Salk., 289; Fitzherbert 
vs. Mather, 1 T. R., 12; Locke vs. Stearns, 1 Metc. (Mass.), 560; 
Bank vs. Kimberlands, 16 W. Va., 555. 

Because defendant’s agent did induce plaintiff to turn over the 
policy to him, without refunding the premium, by falsely prom- 
ising to furnish him another in lieu thereof, there is no reason 
why he should be treated as plaintiff's agent. To accomplish 
this, not only must the agent’s evidence be strained, but plain- 
tiff’s evidence must be rejected altogether. Plaintiff has a right 
to deny such agency, and also to testify against the same. There 
is nothing to work an estoppel against him. He has the right to 
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say how he dealt with the defendant’s agent, and to deny that 
he gave any commission to him to act in his behalf, and also to 
say what induced him to surrender the policy contrary to its 
terms. He has the right to give his understanding of the trans- 
action, and, if he is contradicted, it is for the jury to say whether 
they believe him or not. The court has no just right to reject 
his testimony, and then infer, from circumstances that do not 
justify it, that plaintiff adopted the defendant’s agent as his agent. 
The fact that the defendant is an insurance company does not 
justify a departure irom the ordinary rule governing similar 
cases. On the question of the necessity of the return of the pre- 
mium, the rule is stated to be that, as a condition precedent to 
the cancellation of the policy, in addition to giving the necessary 
notice, the insurer must return or tender the unearned premium. 
But where the policy does not require the prepayment of the un- 
earned premium, it is but an incident not affecting the main ob- 
ject, and therefore it is not prerequisite: 16 Am. & En. En. 
Law (2d Ed.), 875; Southern Ins. Co. vs. Williams, 62 Ark., 382; 
Manlove vs. Ins. Co., 47 Kan., 309. In the latter case it was 
held that “the acts of the insurance company in deciding to close 
up its business, and notifying the plaintiffs that the company 
would not be liable on its policies issued to them, without return- 
ing to the plaintiffs the unearned cash premium paid by them 
to secure said policies, did not operate as a cancellation. of said 
policies.” The policy in controversy provides that 

If this policy be canceled as hereinbefore provided * * 

the premium having been actually paid, the unearned portion 

shall be returned on surrender of this policy ; 
Thus making the return of the unearned portion of the premium 
a condition precedent to the surrender of the policy. The plain- 
tiff was induced to waive this obligation of the policy on the rep- 
resentation of the defendant’s agent that he would furnish 
another policy without additional expense. The defendant un- 
doubtedly had complete notice of this representation, for it re- 
tained the premium and received the policy without requiring 
plaintiff to sign the cancellation receipt blank on the back 
thereof. In short, it was a party to the false promises of its 
agent that induced the surrender of the policy without repay- 
ment of the unearned premium, and received and enjoyed the 
benefits of such false promises. It is said, however, that plaintiff 
was guilty of laches in not calling attention to the matter until 
after his property was destroyed by fire. Plaintiff rested under 
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the assurance of defendant’s agent that a new policy would be 
given him in lieu of the old one, and until such promise was ful- 
filled he had the right to feel safe under the old policy. It was 
for the defendant to look after and make good the promise of its 
agent, or to notify the plaintiff of the dissolution of such agency. 
If it had compelled the agent to make good the unearned pre- 
mium, or required him to procure a release thereof from the 
plaintiff, he would have been forewarned, so as to have been able 
to secure other insurance. But the defendant trusted its agent, 
and plaintiff was led to trust him because defendant retained his 
premium. He believed he was insured, because he had paid for 
it, and his money was never returned. Judge Brannon’s position 
is that the agent was the defendant’s for the purpose of securing 
the policy and retaining the premium, but plaintiff's agent when 
he neglected to carry out the promises that secured the policy 
and the retention of the premium. When he tells the truth, he is 
the defendant’s agent ; when he makes false promises for defend- 
ant’s benefit, he is the plaintiff's. This is wholesome argument 
for the defendant, who gets the premium without being responsi- 
ble for the insurance; but it is bad for the plaintiff, who pays for 
the insurance, but gets it not. The defendant received and re- 
tained the premium for insuring plaintiff's property, and it should 
be held liable for the loss, unless it can show that the policy was 
unconditionally surrendered by the plaintiff for cancellation: 
Holden vs. Ins. Co., 46 N. Y., 1. This it has failed to do. 
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contract regardless of a statute requiring notice from the company of 
premium coming due in order to forfeit the policy. 


Appeal from Superior Court, King County. Action by Lars 
O. Lone, as administrator of the estate of Joseph M. Rex, 
against the Mutual Life Insurance Company of New York. 
From a judgment for plaintiff, defendant appeals. 


STRUVE HuGHES and MCMICKEN, for Appellant. 
FRANK B. WIESTLING and JoHN L. NEAGLE, for Appellee. 


DUNBAR, J. 

Appeal from a judgment rendered in favor of the administra- 
tor of the estate of Joseph M. Rex against the Mutual Life In- 
surance Company of New York, on a policy issued November 8, 
1889, upon the life of Joseph M. Rex. Rex paid but one semi- 
annual premium, which was a condition of the delivery of the 
policy. He lived for nearly twelve years thereafter, dying on the 
Ist day of August, 1901, during which time he never paid or 
offered to pay any premium. The usual allegations in relation to 
issuing of the policy are made in the complaint, and the further 
allegation that said insurance policy was to be construed accord- 
ing to the laws of the State of New York. At the time of the 
issuing of said policy a statute was in force in said State of New 
York to the effect, in substance, that no policy should be for- 
feited for nonpayment of any premium, unless at least thirty, 
and not more than sixty, days prior to the day when the premium 
was payable, notice had been mailed to the assured, stating the 
amount of premium, when due, to whom, and where payable, and 
that if not paid when due said policy would become forfeited and 
void; and it is alleged that no such notice was given. The re- 
spondent relies upon the case of Griesemer vs. Mutual Life Ins. 
Co. of New York (10 Wash., 202), and the kindred case in 10 
Wash., 211, holding that a contract of insurance issued in the 
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State of New York is to be construed with reference to the laws 
of that State. But whether or not this case falls within the rule 
and reasoning of the Griesemer Cases, supra, and whether or not 
subsequent amendments to the statute in New York could affect 
contracts entered into under pre-existing laws, are subjects 
which we deem it unnecessary to discuss; for, conceding that 
the contract was to be construed with reference to the New 
York statute relied upon by the respondent, we do not think the 
respondent should recover in any event, for it appears that the 
claim is a stale one. When a man neglects for twelve years to 
make annual or semi-annual payments provided for in an insur- 
ance contract, and never in fact makes any deferred payment 
whatever, in the absence of a showing to the contrary he ought 
to be held to have rescinded the contract, which was made with 
special reference to such payments, they being in fact the actual 
consideration for the performance of the contract on the part of 
the insurance company. The statute, it is true, provides that no 
life insurance company shall have power to declare forfeited or 
lapsed any policy by reason of the nonpayment of any annual 
premium, unless notice be given in a specified manner, but a 
statute must be construed, and its provisions enforced, with ref- 
erence to its objects; and the Legislature, taking into considera- 
tion the infirmities of memory, enacted this statute for the pur- 
pose of preventing insurance companies from taking what in 
homely phrase is termed “ snap judgment ” on its patrons, there- 
by depriving them of the benefit of contracts by reason of slight 
negligence on their part, and when there was no real intention to 
rescind—a beneficent and just law if enforced in the spirit of its 
enactment, but oppressive and unjust if construed with narrow: 
and literal exactness. This was not a law enacted in the interest 
of public policy, rights under which could not be waived, but it 
was made for the benefit of individuals, who have power to 
waive the rights conferred. Statutory rights, and even consti- 
tutional rights, may be so waived: Cooley’s Const. Lim. (6th 
Ed.), p. 214. 

The real question at issue is, was the conduct of Rex such as 
to warrant the action of the company in declaring the contract 
rescinded, and proceeding with its business, and making its cal- 
culations, as though the contract were so rescinded? In speak- 
ing of a case similar in principle, though somewhat different in 
facts, the court, in Smith vs. New England Mutual Life Ins. Co. 
(11 C. C. A., 411), said: ‘“ The assured acquiesced in the com- 
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pany’s position—that his policy had lapsed—and accordingly 
neither paid nor tendered subsequent premiums, but treated the 
policy as a security. simply for the interest acquired under the 
statute. Had his life been continued, the claim now made would 
never have been urged or thought of; his early death alone sug- 
gested it.” We are satisfied that the thought never occurred to 
Rex during his lifetime that he had a claim against this com- 
pany on the policy which had been issued so many years before, 
or, if he did, after the lapse of any appreciable time, it was a dis- 
honest thought, for he knew that he had not performed the duties 
which devolved upon him under the contract, and that he had 
no rights thereunder; and there seems to be no just reason why 
his administrator should demand rights which he had virtually 
waived. In Shutte vs. Thompson (15 Wall., 151), where a party 
was standing upon his statutory right in relation to the notice 
concerning depositions, the court said that it was not doubted 
that all the provisions of the statute respecting notice to the ad- 
verse party could be waived by him; that a party could waive 
any provision, either of a contract or of a statute, intended for his 
benefit; and that, if a course of action on his part had misled the 
other party, he ought not to be allowed to avail himself of his 
original rights, because under such circumstances he would be 
availing himself of what was substantially a fraud, and that he 
should not be allowed to reap any advantage from his own fraud. 

This is a mutual life insurance company, and, in the case of 
Mutual Life Ins. Co. vs. Phinney (178 U. S., 327), a case which 
involves the construction of the statute relied upon here, the 
court, without actually deciding the proposition, said: ‘“ Now, 
whether the insurance company, if the law of New York be ap- 
plicable, could insist upon a forfeiture without giving the notice 
prescribed by the statutes of that State, and, enforcing it, forfeit 
all premiums paid, all obligation for the return of the surrender 
value, all right of the insured by subsequent payments to con- 
tinue the policy in force, is one question. But it is a very differ- 
ent question whether the executrix of the insured, after his long 
delinquency in the payment of premiums, can enforce the con- 
tract as against the other insured parties, thereby diminishing 
their interest in the accumulated reserve. Ordinarily no one can 
enforce a contract unless on his part he performs the stipulated 
promise, and it may be that this rule is operative in this case.” 
And while the court declined to decide the question, because it 


was not necessary for the determination of the case, it evidently 
VoL. XXXIII.—11. 
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assumed that the rights of the policyholders in mutual compa- 
nies were worthy of consideration. So that in this case, this be- 
ing a mutual life insurance company, the action of Rex, in seem- 
ingly abandoning his contract, affects every stockholder in the 
company, thereby, if he should prevail, diminishing their inter- 
ests in the accumulated reserve. 

From every consideration of justice and fair dealing, we think 
the respondent should not be allowed to recover in this case. 
The judgment will therefore be reversed, and the cause re- 
manded with instructions to render judgment in favor of the de- 
fendant for costs. 

Fullerton, C. J., and Hadley, Mount, and Anders, JJ., concur. 


COURT OF APPEALS OF KENTUCKY. 


UNITED STATES FIDELITY & GUARANTY CO. 


v8. 


BLACKLY, HURST & CO.* 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Division. Action by Blackly, Hurst & Co. against the United 
States Fidelity & Guaranty Company. Judgment for plaintiffs, 
and defendant appeals. 


BoDLEY, BASKIN & FLEXNER, for Appellant. 
Dopp & Dopp, for Appellees. 
BURNAM, J. 

On the 17th of November, 1g00, C. M. Barnett requested the 
United States Fidelity & Guaranty Company of Baltimore, Md., 
to go security for his honesty and fidelity as bookkeeper and 
cashier of the firm of Blackly, Hurst & Co., who were engaged 
in the tobacco business in Louisville, Ky., from the 1st day of 
December, 1900, to the 1st day of December, 1901. The applica- 
tion was made by Barnett upon one of the printed forms of the 
guaranty company, which provides for and requires from the 
employers of the applicant a statement as to the personal con- 
duct, antecedents, and integrity of the applicant. In obedience 
to this requirement, Blackly, Hurst & Co., by J. T. Blackly, made 
this statement :— 


* Decision rendered, Dec. 16, 1903. 
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The replies of the applicant herein are, to the best of my 
knowledge and belief, correct. He has been in the service of 
the undersigned employer since September 1, 1808, filling the 
position of bookkeeper and cashier, and has continuously filled 
the position for which this bond is required since that date. 
He has always, to the best of my knowledge and belief, given 
satisfaction in his personal conduct and performance of duties, 
and kept his accounts faithfully and without default. When 
last examined, or audited, all accounts of his office were found 
in every respect correct up to date. [This was followed by the 
words, “ Periodically examined by firm.”] He has not been, 
nor is he at present, so far as | know or believe, in arrears, de- 
fault, or with unsettled balance in this or any previous service. 
I know nothing concerning his habits or antecedents affecting 
his title to confidence, and I know of no reason why the guar- 
anty hereby applied for should not be granted. 


In response to this application, the guaranty company exe- 
cuted the bond applied for, which contained the following reci- 
tation :— 


Whereas the employers [Blackly, Hurst & Co.] have deliv- 
ered to the United States Fidelity & Guaranty Co. a state- 
ment in writing relative to its responsibility, and checks to be 
used by the employee in said position, and in further consider- 
ation of $25 paid as a premium for the period from December 
1, 1900, to December 1, 1901, and upon the faith of said state- 
ment as aforesaid by the employer, it is hereby agreed and 
declared that subject to the provisions herein contained, which 
shall be conditions precedent on the part of the employer to 
recover under this bond, the company shall, within three 
months next after notice accompanied by satisfactory proof of 
loss, as hereinafter mentioned, has been given to the company, 
make good and reimburse to the employer all or any pecuniary 
loss sustained by the employer of money, securities, or other 
personal property in the possession of the employee, or for 
the possession of which he is responsible, by any act of fraud 
or dishonesty on the part of said employee, in connection with 
the duties of the office or position hereinbefore referred to, 
occurring during the continuance of this bond. 


On the 2d day of April, 1902, the appellees, Blackly, Hurst & 
Co., brought this suit against the appellant, the United States 
Fidelity & Guaranty Company, and C. M. Barnett, upon the 
bond executed by them as surety for Barnett, in which they al- 
lege that between December I, 1900, and September 7, 1go1, the 
defendant Barnett, as bookkeeper and cashier of plaintiffs, and 
in the line of his employment, had received and fraudulently ap- 
propriated to his own use $811 of their money, which he failed to 
account for. The petition also contains other formal averments 
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necessary to a recovery on the bond. Appellant, in its answer, 
denied its liability for the moneys sued for, on two grounds: 
First, because, as it alleges, Barnett had not kept his accounts 
faithfully as cashier previous to his application to it to become 
his security, but was at that time in default to plaintiff in sums 
aggregating $625, which he had fraudulently abstracted and con- 
verted to his own use subsequent to the 11th of May, 1900, and 
prior to November 17, 1900, by means of false entries and foot- 
ings upon the books of plaintiffs, which, if not known to them, 
could have been known by the exercise of slight care, when the 
application was made to them, but which were not known to the 
defendant when it executed the bond sued on. It also charges 
that it was deceived and overreached by plaintiffs’ statement 
that they knew nothing concerning the habits or antecedents of 
the insured affecting his title to confidence, or any reason why 
the guaranty should not be granted, when, as a matter of fact, 
they well knew that Barnett was at that time, and had been for a 
considerable time before the bond was applied for, engaged in 
speculating in tobacco—a highly hazardous and dangerous form 
of gambling—the credit and money therefor being furnished by 
plaintiffs. Upon the trial, appellant introduced a number of ex- 
pert accountants, who testified: That during May, 1900, Bar- 
nett’s books show three false entries and footings, aggregating 
$250; in June, one false entry and footing of $50; in September, 
one false entry and footing of $100; in October, one false entry 
and footing of $100; and in November, prior to the date of Bar- 
nett’s application to defendant, false entries and footings amount- 
ing to $125; in all, aggregating $625. That these false entries 
were cunningly made, and were likely to be overlooked by any 
one examining the books who was not an expert accountant, or 
who was not specially looking for them, but that they would 
have been discovered by an accurate and careful addition of the 
various columns of figures by any ordinarily competent person. 
While, on the other hand, Mr. Blackly, a member of the firm, tes- 
tifies that the fiscal year of the firm ended on September Ist, at 
which time a tolerably careful examination of the books was 
made—as much so as the current business would permit a mem- 
ber of the firm, who had daily duties to perform, to make; that 
this examination was made by adding up the columns of the 
cashbook back to where it had been previously examined, and 
that the balance in bank, the cash account, and sales notes, which 
formed the whole cash account, were compared; that this cash 
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account was frequently examined during the year, as carefully as 
his time would permit, and that he thought that the books were 
correct when these examinations were made, but had been sub- 
sequently altered by Barnett; that the last general examination 
in which a balance sheet was drawn off was made in September, 
1900; that they discovered in October, 1901, that the cash ac- 
count was out of balance; and that this fact led to the discovery 
of the shortage sued for in this action. Upon cross-examination 
Mr. Blackly admitted that, whilst he added up all the columns of 
the cashbook and bankbook, he had not gone into the ledger ac- 
counts, for lack of time; that he was a fairly good bookkeeper. 

On this state of facts, the court gave the jury the following in- 
structions :— 

“(1) The court instructs the jury that the application for a 
bond sued on in this case contained the following statements: 
“He [meaning the defendant Clarence M. Barnett] has always, 
to the best of my knowledge and belief, given satisfaction in his 
personal conduct and performance of duties, and kept his ac- 
counts faithfully and without default. When last examined or 
audited, by firm, all accounts of this officer were found in every 
respect correct up to date. He has not been, nor is he at present, 
so far as I know or believe, in arrears, default, or without unset- 
tled balance in this or any previous service. I know nothing 
concerning his habits or antecedents affecting his title to confi- 
dence, and I know of no reason why the guaranty hereby applied 
for should not be granted.’ And said application was signed by 
the plaintiffs. Unless the jury shall believe from the evidence 
that one or more of said statements, when made, were not true, 
to the best of the knowledge and belief of the plaintiffs, or either 
of them, the law is for the plaintiffs, and the jury should so find. 

“(2) But if the jury shall believe from the evidence that these 
statements contained in said application, and set forth in instruc- 
tion No. 1, or any of them, were, when made, untrue, to the best 
of the knowledge and belief of the plaintiffs, or either of them, 
the law is for the defendant, and the jury should so find. 

(3) If the jury shall find for the plaintiff, it should be for the 
sum of $819, with interest from October 10, Igo!. 

(4) If the jury shall find for the defendant, they shall so say 
by their verdict, and no more.” 

Under the above instructions, the jury found for the plaintiffs, 
and the defendant appeals to this court, and insists that the in- 
structions quoted supra do not define the correct rule for the 
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measurement of appellees’ duties and responsibilities growing 
out of the execution of the bond sued on. In the recent case of 
Warren Deposit Bank vs. Fidelity & Deposit Company (Ky., 74 
S. W., 1111) it was decided that section 639 of the Kentucky 
Statutes, which provides that “all statements or descriptions in 
any application for a policy of insurance shall be deemed and 
held representations, and not warranties, nor shall any misrep- 
resentation, unless material or fraudulent, prevent a recovery on 
the policy,’ applied to bonds of the character sued on in this 
action, but that misrepresentations which were material to the 
risk in this character of cases, whether fraudulent or not, would 
invalidate the bond. In Graves vs. Lebanon National Bank (73 
Ky., 23) the court said: “ There is no principle of law better set- 
tled than that persons proposing to become sureties to a corpo- 
ration for the good conduct and fidelity of an officer to whose 
custody its moneys, notes, bills, or other valuables are intrusted 
have the right to be treated with perfect good faith. If the di- 
rectors are aware of secret facts materially affecting or increas- 
ing the obligations of the sureties, the latter are entitled to have 
these facts disclosed to them, a proper opportunity being pre- 
sented. * * * A fraud may be perpetrated as well by the as- 
sertion of facts that do not exist, ignorantly made by one whom 
the person acting upon the assertion has the right to suppose 
used reasonable diligence to inform himself, as by concealing 
facts known to exist, which in equity and good conscience ought 
to have been made.” In the case of Deposit Bank of Midway vs. 
Hearne (104 Ky., 819) this court decided that whenever the di- 
rectors of a bank become aware of the embezzlement of a clerk, 
or may by the exercise of slight care have become so, they owe 
to the surety to discharge the clerk, and thus terminate the 
surety’s further risk. In Belleview Bl. & L. Ass’n vs. Jeckel (104 
Ky., 159) it was decided: “Ifa party taking a guaranty from a 
surety conceals from him facts which go to increase his risk, and 
suffers him to enter into the contract under false impressions as 
to the real state of facts, such concealments will amount to a 
fraud, because the party is bound to make the disclosure, and 
the omission to make it under such circumstances is equivalent 
to an affirmation that the facts do not exist:” Quoting Story 
on Equity Jurisprudence, § 215. The law requires of an em- 
ployer, who makes representations material to the risk for the 
purpose of inducing another to become bound as the surety of 
one of his employees to him, more than the mere belief on his 
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part of the truth of such representations. His duty, under such 
circumstances, requires that, before making such representa- 
tions, he should use ordinary care to know that they are true. 
Lawson on Contracts (§ 238), on this point, says: ‘* Where per- 
sons take it upon themselves to make assertions as to which they 
are ignorant, whether they are true or untrue, they are as re- 
sponsible as if they had asserted that which they knew to be un- 
true. Whether a party misrepresenting a fact knew it to be false, 
or made the assertion without knowing whether it were true or 
false, is wholly immaterial. For the affirmation of what he does 
not know or believe to be true is as unjustifiable as the affirma- 
tion of what is known to be false, and the same is true where the 
party is negligent, or ought to have known or remembered the 
truth, and did not.” Whether appellee used ordinary care to 
post himself as to the condition of Barnett’s accounts before he 
made the statement to appellant was a question for the jury. 
For the same reason we think the jury, under proper instruc- 
tions, should have been allowed to determine whether the plain- 
tiffs, prior to the execution of the bond, knew that Barnett was 
engaged in any gambling or speculative business which would 


have materially enhanced the hazard of the risk assumed by ap- 
pellant. : 

For reasons indicated, the judgment is reversed, and cause re- 
manded for proceedings consistent with this opinion. 
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COURT OF APPEALS OF NEW YORK. 


RUSSELL 
vs. 


PRUDENTIAL INS. CO. OF AMERICA.* 


The application provided that it should be a part of the contract, and that 
the policy was accepted, subject to its provisions, and should not 
take effect until delivered and the first premium had been paid. A 
like provision was incorporated in the policy, and a statement that 
no agent had power to waive its provisions or to extend the time of 
paying premium, or to waive forfeiture. 

Held, That the applicant was chargeable with knowledge of the fact that 
the policy did not take effect until the premium had been paid, and 
that the agent could not waive the payment without express authority. 

The policy was delivered by a general agent, who was claimed to have 
waived payment of premium for thirty days. The agent’s contract 
with the company stipulated that he had no authority to alter con- 
tracts or waive forfeitures. ; 

Held, Where the insured died within a few days, without payment of pre- 
mium, there could be no recovery without proof of express authority 
of the agent to waive payment. 


Appeal from Supreme Court, Appellate Division, Fourth De- 


partment. Action by Amelia Russell against the Prudential In- 
surance Company of America. From a judgment of the 
Appellate Division affirming a judgment for plaintiff, defendant 
appeals. 


D. RAYMOND Coss, for Appellant. 
FREDERICK A. Kuntzscu, for Respondent. 
BARTLETT, J. 

The defendant is an insurance corporation organized in New 
Jersey, conducting two classes of insurance, one known as the 
“industrial” and the other “ ordinary” insurance. Under the 
former plan small policies are issued, upon which weekly pay- 
ments are paid; under the latter large policies are issued, the 
premiums being payable annually, semi-annually, or quarterly. 
The plaintiff sued to recover on a policy issued on the life of her 
deceased husband under the “ordinary” plan. The defendant 
was represented in this State by one Charles H. Tennant as gen- 
eral agent at Syracuse. Tennant’s district consisted of the coun- 
ties of Onondaga, Oswego, and Cortland. It appears that at the 
time negotiations were opcned for the policy sued on the insured 
* Decision rendered, Oct. 6, 1903. 
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held a policy for a like amount in the defendant company, which 
was duly paid. The complaint alleges that on the 3oth day of 
December, 1899, the defendant issued the policy in suit; that on 
the 6th day of January, 1900, the defendant waived the payment 
of the first premium, and extended same for a period of thirty 
days; that on the 1oth day of January—four days thereafter— 
the insured was killed by an explosion. The answer is a general 
denial, and also contained an affirmative defense to the effect 
that defendant had not insured the plaintiff’s life, and that the 
policy alleged in the complaint never had an inception, the plain- 
tiff not having paid the annual premium thereon, or complied 
with the preliminaries necessary to give it validity. The issues 
were tried at the Onondaga Trial Term, and the jury rendered a 
verdict in favor of the plaintiff. The Appellate Division affirmed 
the judgment entered upon the verdict. No prevailing opinion 
was handed down, but Justice Hiscock wrote a dissenting opin- 
ion, Justice Williams concurring. 

The facts are as follows: On the 26th day of December, 1899, 
the plaintiff made a written application for the policy in suit. 
The material portions of that application read: “I hereby de- 
clare and warrant that all the statements and answers to the 
above questions, as well as those made or to be made to the 
company’s medical examiner, are or shall be complete and true, 
and that they, together with this declaration, shall form the 
basis and become a part of the contract of insurance hereby ap- 
plied for, And it is further agreed that the policy herein applied 
for shall be accepted subject to the conditions and agreements 
therein contained, and said policy shall not take effect until the 
same shall be issued and delivered by the said company and the 
first premium paid thereon in full,” etc. This application was 
signed by the applicant, and duly witnessed. Upon receipt of the 
application the policy was sent to the general agent at Syracuse. 
On January 6, 1go0, the general agent, in company with a sub- 
agent, went to the house of the deceased, and had an interview 
with him. Plaintiff swears, in substance, that after her husband 
had stated his inability to pay the first premium at that time, the 
general agent informed him that he might have thirty days ad- 
ditional time in which to pay the first premium, and that the in- 
surance would go into immediate effect. The general agent and 
the subagent denied this conversation in toto, and say that de- 
ceased was dictinctly informed that the policy, as stated therein, 
would not go into effect until the first premium was paid in full. 
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The receipt for the first premium was thereupon signed by the 
general agent and delivered to the insured, and by him handed 
to the subagent, who was to hold it until the payment was actu- 
ally made. This trancaction as to the receipt is not disputed. 
The policy contained the following, among other, provisions. It 
is headed, 

Regarding Agents. 

No agent has power in behalf of the company to make or 
modify this or any contract of insurance, to extend time for 
paying the premium to waive any forfeiture, or to bind the 
company by making any terms, or making or receiving any 
representation or information. These powers can be exercised 
only by the president, one of the vice-presidents or the secre- 
tary, and will not be delegated. Modifications, etc. No provi- 
sion of this policy can be modified or waived in any case except 
by indorsement hereon signed by the president, one of the 
vice-presidents or the secretary. 

The general agent was appointed to his position under a writ- 
ten contract, which is in evidence and contains this provision, 
among others :— 

4th. It is understood and agreed that said general agent has 
no authority on behalf of the Prudential Insurance Company 
of America, to make, alter or destroy any contract, to waive 
forfeitures, nor to receive any moneys due or to become due 
to said company, except on policies or renewal receipts signed 
by the president, secretary or manager of the Ordinary Branch 
and sent to him for collection. 

These facts constituted, substantially, the plaintiff's case, and 
the defendant thereupon moved for a nonsuit on the ground that 
the plaintiff had failed to make out a cause of action. The court 
denied the motion. The defendant swore the general agent and 
subagent as witnesses, and each positively denied that the con- 
versation testified to by plaintiff ever occurred between the gen- 
eral agent and the insured. At the close of the evidence the de- 
fendant again moved for a nonsuit and for a directed verdict, 
specifying, among others, the ground: that upon the plaintiff's 
own evidence, and upon the uncontradicted evidence in the case, 
the genera! agent had no authority to make or modify the con- 
tract of insurance as testified by plaintiff. The learned trial 
judge, in denying this motion, said: “I deny the motion, and 
give you an exception. The one question I am going to submit 
to the jury is this: Whether, on January 6, 1900, Mr. Tennant, 
at the time he delivered the policy to Mr. Russell, agreed that 
the time for payment of the premium should be extended, as is 
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claimed by plaintiff, and that the policy could, in the meantime, 
remain in force. That is the only question I am going to submit 
to the jury. If they find in favor of the plaintiff upon that state 
of facts, the verdict will be for plaintiff. If they find for defendant 
upon that proposition, the verdict will be for the defendant.” To 
this limitation the defendant excepted. The trial judge, in one 
of his rulings, said: ‘‘ I hold as matter of law that, if Mr. Ten- 
nant did what plaintiff claims he did on the 6th of January, then 
there can be a recovery in this case.” To this ruling the defend- 
ant excepted. The defendant contended that, if there was any 
evidence that Tennant had apparent authority to put the policy 
in force and waive its express conditions, and any evidence of 
estoppel, the questions were for the jury, but the court adhered 
to its view that it was a question of law upon the contract of in- 
surance. 

The important question presented in this case, therefore, is, 
can an insurance company so draw the various papers constitut- 
ing its contract of insurance as to prevent general and local 
agents from exercising powers to the detriment of the company, 
when the substantial provisions of that contract are brought 
home to the insured prior to the alleged delivery of the policy? 
This case may be regarded as a test one on the point, as it is ap- 
parent that the contract of insurance now before the court is as 
strong in favor of the company as language can make it. 

In considering the law of this case, we are met at the outset 
by the contention of the respondent that the case of Stewart vs. 
Union Mutual Life Ins. Co. (155 N. Y., 257) is controlling. In 
that case it was held that the right of insurance companies to 
restrict their liabilities for acts of their agents by inserting 
clauses in the application and policy restricting the powers of 
agents must be recognized, unless by so doing their contracts 
would become tainted with fraud, and in such case it will be pre- 
sumed that the waiver was intended, rather than fraud. In that 
case it was distinctly held that to.have decided it in favor of the 
company would have worked a fraud upon the insured under the 
undisputed facts. The defendant in the case cited was a Maine 
corporation. It is true that the application and policy were 
quite similar to the case at bar. The application provided that 
“it will constitute no contract of insurance until a policy shall 
have first been issued and delivered by the company and the first 
premium thereon paid during the life of the party proposed for 
insurance in the same condition of health as described in the ap- 
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plication.” The policy provided that: “All premiums are due 
at the office of the company in the city of Portland, Me., at the 
date named in the policy, but at the pleasure of the company 
suitable persons may be authorized to receive such payments at 
other places, but only on the production of the company’s re- 
ceipt thereof, signed by the president, secretary or assistant 
secretary. Any payments made to any person except in ex- 
change for such receipt will not be recognized by the company. 
or be deemed by either party as a valid payment. No agent, nor 
any other person, except the president, or secretary, in writing, 
has power to alter or change in any way the terms of this con- 
tract, or to waive forfeiture.” One Crane was the manager of 
the defendant’s business in the State of New York. The precise 
powers of the manager do not appear, and we are therefore not 
advised whether he was clothed with more ample authority than 
the general agent in the case at bar. The policy was issued on 
the 19th day of April, 1890, on the life of the plaintiff's husband. 
The manager delivered the policy to the insured, taking a note 
for $123.10, being the amount of the first year’s premium, which 
note became due and payable on May 31, 1890. On August 9, 
1890, a check for the amount of this note, which had been given 
by the insured to the manager in response to a letter from the 
cashier of the company, dated four or five days before the note fell 
due, calling the insured’s attention to the due date, was deposited 
for collection, but returned by the bank marked “ Not good.” 
The insured was notified of the nonpayment of this check Au- 
gust 9th. On August 12th the insured notified the manager he 
was ill, but would arrange for the payment of the check the last 
of that week. The insured died two days later. We thus have 
the manager for the State of New York taking a note for the first 
year’s premiun., which was not paid at maturity, and accepting a 
check for the amount of the note, which was not paid on pres- 
entation two’or three months after it was given. It is thus 
rendered clear by inevitable inference that the home office 
in Maine must have been advised of this departure from 
the strict rule in regard to the payment of premium at the 
time the policy was issued, and had ratified the action of its 
manager. It cannot be fairly assumed that a policy taking effect 
the latter part of April had not been reported to the home office 
by the following August. This view was evidently entertained 
by the court, as appears in Judge Haight’s opinion, at the bot- 
tom of page 266 (155 N. Y., page 878), as follows: “ There is 
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still another theory upon which, we think, the plaintiff established 
a cause of action, at least sufficient to make it a question of fact 
for the jury. It is apparent that Crane represented to Stewart 
that he had an insurance, and that Stewart supposed himself to 
be insured from the letters, expressions, and acts to which we 
have referred. It is also apparent that the contract was that 
Stewart was to have credit. This may be clearly inferred from 
Crane’s first letter. The rule is that the knowledge of the agent 
is the knowledge of the principal, and it will be presumed that 
the company knew the terms of the contract entered into by its 
agent, and either waived the provisions of the policy for immedi- 
ate payment of the premium or held itself estopped from setting 
it up, for to hold otherwise would impute to it a fraudulent in- 
tent to deliver and receive pay for an invalid instrument.” In 
the case at bar we have no such situation. The policy was de- 
livered on the 6th day of January, and the insured was acci- 
dentally killed four days thereafter, so that there can be no pre- 
sumption of ratification of the act of the general agent in 
delivering the policy without collecting the premium as required 
by the rules of the company. It follows that the case cited is dis- 
tinguishable from the one at bar, and offers no obstacle to our 
disposing of the latter on its peculiar facts. 

In the case before us we have a contract that distinguishes it 
from a large number of cases which hold that the provision of 
the policy to the effect that only certain officers of the company 
can waive payment of premiums when due, and that agents can- 
not do so, does not apply to the initial premium. This distin- 
guishing feature is found in the fact that the application, which 
is made a part of the policy, contains the express condition that 
the policy shall not take effect until the same shall have been 
issued and delivered by the company and the first premium paid 
thereon in full. In this connection it is to be observed that not 
only is the application made a part of the policy by its terms, but 
the policy opens with this provision: “In consideration of the 
application for this policy, which is hereby made part of this con- 
tract, and of the quarterly annual premium of seven dollars and 
two cents, which it is agreed shall be paid to the company in 
exchange for its receipt on the delivery of this policy,” etc. The 
above quotation from the policy gives added significance to the 
manner in which the receipt was treated at the interview be- 
tween the agents and the insured, to which reference has already 
been made. The policy states that it is to be given in exchange 
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for the receipt, and it rests upon the undisputed evidence that 
the receipt was lett in the custody of the sub-agent, not to be 
surrendered until the first premium was paid. In many of the 
cases cited, where insurance companies were held liable, the 
agent having waived the payment of the first premium contrary 
to the provisions of the policy and without authority from the 
company, the decision was based upon the fact that the policy 
had never been delivered to the insured, and, consequently, he 
could not be charged with notice of its contents at the time of 
the agent’s waiver of payment. It was argued that to hold oth- 
erwise would practically permit the company, through its agent, 
to work a fraud upon the insured by leading him to believe that 
he had secured insurance when such was not the fact. 

We have been cited to a multitude of cases by the respondent, 
which it is quite impossible to review in detail within the limits 
of an ordinary opinion. Many of these are within the class to 
which reference-has already been made in regard to waiving the 
payment of the initial premium, and others deal with waiver in 
various forms, such as resting on the general course of business 
with the insured, knowledge of the agent before issuing the 
policy that property was subject to mortgage or other lien, that 
the title was in a third person, that there was other and undis- 
closed insurance, or various conditions which would render the 
policy void, by its terms, if the company were not chargeable 
with the knowledge of its agent by reason of information im- 
parted to him by the insured during the preliminary negotia- 
tions. In the case at bar there is no evidence of a course of 
business between the company and the insured, nor was it shown 
that the general agent had power to waive payment of the first 
premium. On the contrary, the plaintiff put in evidence the 
contract between the company and its general agent, which 
showed affirmatively that he possessed no such power. 

We thus come to the important and controlling question in 
this case—whether the insured is to be charged with notice of 
the contents of the written application, which he executed, mak- 
ing the same a part of the contract of insurance. The legal pre- 
sumption is, in the absence of fraud, that the insured read or had 
read to him the application before signing it. This being so, he 
was advised that the policy could not issue or take effect until 
the first premium was paid thereon in full. The legal effect is 
that the insured covenanted with the company directly, and not 
through its agent, that the policy was not to be binding upon 
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the company until the first premium was paid in full. Is this 
contract to be enforced as clearly written, or is it to be ignored 
for the reason that men enter into contracts without reading 
them, and assume that a vague and unproven custom exists per- 
mitting a local agent to give life and validity to the policy with- 
out reference to the terms of the contract of insurance? The 
question may be put in another form: Can an insurance com- 
pany enter into a contract with a person applying for insurance, 
which can so fix the precise conditions under which the policy 
shall issue that the agent, in the absence of express authority, 
cannot abrogate it? It would seem that the mere statement of 
the foregoing questions would compel an answer in favor of the 
company without argument. An insurance company is entitled 
to have its contract enforced by the courts as written, unless, as 
has been stated in many cases, to strictly construe it as against 
the insured would work a fraud upon him. As already pointed 
out, this might be the case in reference to the payment of the in- 
itial premium, where the only provisions in regard to the same 
are contained in the policy. It cannot be said in this case, in 
the teeth of the express covenant of the insured contained in his 
application and carried into the policy with due reference to the 
same, that he would be subjected to a fraud if the waiver of the 
agent, made without authority, is held not to abrogate the con- 
tract between him and the company, of which he is chargeable 
with full notice. 

We are of opinion that it was error for the learned trial judge 
to instruct the jury that, if they found that at the interview be- 
tween the agents and the insured the general agent delivered the 
policy to the insured, and agreed with him that the time of the 
payment of the first premium should be extended, and that in 
the meantime the policy should be in force, their verdict should 
be for the plaintiff. 

The order and judgment appealed from should be reversed, 
and a new trial ordered, with costs to abide the event. 


Haicut, J. (dissenting). 
This action was brought to recover the amount of an insur- 
ance policy issued upon the life of Robert J. Russell, and payable 
to the plaintiff, his widow. Charles H. Tennant was the general 
agent of the defendant in charge of its office in Syracuse, and 
James F. O’Donnell was the subagent and a solicitor of insur- 
ance under him. Russell had made application for insurance 
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through O’Donnell, and the policy had been issued by the com- 
pany, and sent to its general agent, Tennant. On the 6th day of 
January, 1900, Tennant and O’Donnell called upon Russell at 
his residence with the policy of insurance, and asked Russell if 
he wanted to pay the premium. He was not ready to pay at that 
time, and Tennant then said to him that he could have thirty 
days in which to make the payment. He thereupon handed 
Russell the policy, and gave him a receipt for the first payment, 
saying to him that the policy was in force from that time on. He 
then suggested that Russell had better let O’Donnell hold the 
receipt until he paid the premium. Thereupon Russell handed 
the receipt to O'Donnell, and then they went away. On the loth 
day of January thereafter Russell was killed by the explosion of 
an engine in the rapid transit power house. Both O’Donnell and 
Tennant deny the statement of the plaintiff to the effect that 
Tennant stated to Russell at the time he delivered the policy to 
him that it should be in force from that date on, thus raising a 
question of fact between the parties which was submitted to the 
jury, who found a verdict in favor of the plaintiff, thus settling 
that question of fact in accordance with the testimony of the 
plaintiff. 

It is now contended that there can be no recovery upon this 
policy, for the reason that the application of insurance contained 
a clause to the effect that the policy shall not take effect until 
the same shall be issued and delivered by the company, and the 
first premium paid thereon in full. Upon the back of the policy 
there was printed the following: ‘“ No agent has power on be- 
half of the company to make or modify this or any contract of 
insurance, to extend the time for paying a premium, to waive 
any forfeiture, or to bind the company by making any promise, 
or making or receiving any representation or information. 
These powers can be exercised only by the president, one of the 
vice-presidents or the secretary, and will not be delegated.” I 
had supposed that a general agent of an insurance company 
could waive a condition of the policy requiring prepayment of 
premium in order to make the policy binding, and that this 
proposition was settled so firmly by judicial authority as to be 
beyond question. In Sheldon vs. Atlantic Fire & Marine Insur- 
ance Company (26 N. Y., 460) it was held that a general agent of 
the insurer may waive a condition in the policy that no insurance 
should be considered as binding until actual payment of the pre- 
mium. Emott, J., in delivering the opinion of the court, says 
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with reference thereto: “There can be no dispute that Lewis 
could waive the actual prepayment of the premium. He was a 
general agent of this company, and whatever may have been his 
secret instructions, the insurer had a right to rely upon his act. 
His principals were bound as well by a waiver on his part of the 
condition of prepayment of the premium as by his contracts of 
insurance.” In Wood vs. Poughkeepsie Mutual Insurance Com- 
pany (32 N. Y., 619), Porter, J., says: “ Boggs was a general 
agent of the company. If he had waived the condition of pre- 
payment, the insurers would have been bound by his act, though 
it was in violation of their private instructions. The law would 
have implied such waiver if the policy had been delivered by the 
agent without requiring payment of the premium, and had been 
accepted by the plaintiff as a complete and executed contract. 
The company would have been held to its engagement, and the 
assured would have been liable for the premium, notwithstanding 
the acknowledgment of payment on the face of the paper.” In 
Boehen vs. Williamsburgh City Insurance Company (35 N. Y., 
131) it was held that: “Although, by the printed terms of the 
policy, it is stated that no policy will be considered binding until 
the premium is paid, yet the agent may waive such condition 
and give short credit. The delivery of a policy without requiring 
payment raises a presumption that a short credit is intended.” 
See, also, McNeilly vs. Continental Life Insurance Co., 66 N. 
Y., 23; Marcus vs. St. Louis Mutual Life Ins. Co., 68 N. Y., 625; 
Palmer vs. Phoenix Mutual Life Ins. Co., 84 N. Y., 63-70; Rug- 
gles vs. American Central Ins. Co., 114 N. Y., 415; May on 
Ins. (4th Ed.), vol. 2, § 360b; 19 Am. & Eng. Ency. of Law (2d 
Ed.), p. 55. 

But it is now claimed that a way has been discovered by which 
the settled law upon this subject can be evaded and annulled, 
and that is by printing upon the back of the policy issued a clause 
which seemingly deprives their agents of any power to give any 
information, make any representation, or to extend the time for 
the payment of the premium for a single day. It is nat pre- 
tended that this condition printed upon the back of the policy 
was ever called to the attention of Russell, or that he knew of its 
existence in his lifetime. It did not appear upon his application, 
and nothing was said with reference to it at the time of the in- 
terview in which the policy was delivered to him by the general 
agent of the company. He had no opportunity to read over and 
post himself with reference to the printed conditions upon the 
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back of the policy until the agents had taken their departure. 
He does not, however, appear to have read it then, for immedi- 
ately after the agents had left he handed it over to his wife, the 
plaintiff in this action, who since that time appears to have had 
the custody thereof. 

It has been intimated that there was some merit in the defense 
to this action; that the jurors should have believed the agents 
instead of the plaintiff. But this question has, as I have already 
stated, been settled by the jury, and, I have no doubt, upon am- 
ple evidence to sustain the verdict. Indeed, the testimony of the 
agents is inconsistent with their conceded acts. They admit that 
the general agent, at the time and place stated by the plaintiff, 
delivered the policy to Russell, and left it with him, and that he 
gave him time within avhich to make the payment. If the policy 
was not to be in force in the meantime, why was it delivered? 
Had it been held by the general agent until the money was paid, 
no one could have been deceived with reference to its force and 
effect. The very fact of its delivery, under the authorities to 
which we have referred, carries the presumption that it was in 
effect, and that any provision in the policy to the contrary was 
deemed waived. There is but one answer to the action of the 
agents, and that is that which the law implies. By the delivery 
of the policy to Russell and the inducing of him to accept it, he 
thereby became bound to pay the premium from that day, to- 
gether with the interest accruing thereon, and the same could 
be enforced in a court of law; whereas, by holding the policy 
for one month without delivering it to the insured, would pre- 
vent its earning any premium during that month which lawfully 
could be collected, and the company would thus be deprived of 
one-third of its first quarterly premium. What, then, is the 
position of this defendant as disclosed by the record? It main- 
tains an office in the city of Syracuse, presided over by a general 
agent of the company, who has the supervision of numerous sub- 
agents; but these agents cannot give any information, make 
any representation or promise on behalf of the company. The 
only power, apparently, given to the general agent is to deliver 
policies and collect premiums due thereon, but he has no power 
to extend the time for the payment or to make delivery of poli- 
cies until the premiums are actually paid in cash. And yet this 
agent, having the power to deliver policies, delivered this policy 
without the payment of the premium, in violation of his instruc- 
tions, arranging with the insured to give him thirty days within 
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which to pay the premium, and to induce him to accept the 
policy represented to him that it was then in force. At the same 
time this agent knew that the policy contained the provisions 
alluded to, and that it would not be in force or binding upon the 
company, although Russell, by his acceptance, had become 
bound to pay the premium. To sustain the company’s position 
in this transaction is, to my mind, the permitting of it to 
practice a fraud, through its general agent, upon the insured. 
The general agent was acting within the scope of his em- 
ployment in delivering the policy. Russell, in the absence 
of knowledge as to the instructions given the agent in the 
manual, and of the condition to which we have referred, 
had the right to rely and act upon the statements of the 
agents made at the time of the delivery of the policy; and, he 
having accepted the same, the company became bound by the 
contract. To hold otherwise would permit the company to de- 
ceive its customers by the false and fraudulent representations 
of its general agent, and at the same time avoid responsibility 
therefor. Parties to contracts, including insurance companies, 
cannot be permitted to avail themselves of their own fraud in 
order to escape liability for failure to perform their contracts: 
Broom’s Legal Maxims, 320. 

The case of Stewart vs. Union Mutual Life Insurance Com- 
pany (155 N. Y., 257), while distinguishable from the case under 
consideration as to the facts, is not, in my judgment, distinguish- 
able as to the questions of law involved. 

Under the view taken by me of this case, the exceptions ap- 
pearing upon the record present no error calling for a reversal. 

The judgment should be affirmed, with costs. 

Parker, C. J., and Gray, O’Brien, and Martin, JJ., concur with 
Bartlett, J. Haight, J., reads dissenting opinion. Vann, J., 
not voting. 

Order and judgment reversed, etc. 
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The policy indemnified a street railway against legal liability for casual- 
ties due to its operations, but provided that it should not be liable 
until the loss had been adjusted and settled by the company; also, 
that the insurer should have control of the defense of all legal pro- 
ceedings. A judgment was recovered against the railroad, and it 
was satisfied with the adjustment, but the insurer insisted on an ap- 
- in which the judgment was affirmed with costs and interest. 

he money was paid by plaintiff in behalf of the railroad and assign- 
ment taken of the claim against the insurer. The latter was garni- 
sheed by plaintiff, and paid the original amount of the claim into 
court from which the plaintiff afterward received it, and discontinued 
the garnishee proceedings. * 

Held, On a suit to recover the costs and interest on the costs, and on the 
judgment, that payment by the railroad was not essential to estab- 
lish the liability of the insurer. But the liability was not fixed until 
final judgment on appeal. 

That under the statute the insurer was liable for interest through failure 
to file a disclosure admitting its liability in the garnishee proceed- 
ings. 

Held, That the insurer was liable for costs of appeal. 


Appeal from Circuit Court, Wayne County. Action by Henry 
Stephens against the Pennsylvania Casualty Company. From a 
judgment for plaintiff, defendant appeals. 


Statement of facts by GRANT, J. 

This is a case-made after judgment. On April 14, 1900, the de- 
fendant and the Detroit, Rochester, Romeo & Lake Orion Rail- 
way Company entered into a contract of indemnity; the only 
parts which bear upon this controversy being as follows :—. 


In consideration of the Agreements hereinafter and the 
Warranties in the application for this Policy contained, which 
application is made a part of this Contract of Insurance, and of 
fourteen hundred dollars premium, The Pennsylvania Casu- 
alty Company of Scranton, Pennsylvania (hereinafter called 
“the Company”) does hereby agree to indemnify Detroit, 
Rochester, Romeo & Lake Orion Railway Company of De- 
troit, County of Wayne and State of Michigan (hereinafter 
called “ the Assured ’’) for the term of one year, beginning on 
the fourteenth day of April, 1900, at noon, and ending on the 
fourteenth day of April, 1901, at noon, standard time, against 
Legal Liability of the Assured for injury to or death of per- 
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* Decision rendered, Dec. 22, 1903. 
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sons, and all legal liability arising or accruing therefrom for 
loss of service, funeral expenses, and medical attendance; being 
the result of casualties occurring by reason of the operation 
of the Street Railway named in the said application to an 
amount not to exceed twenty-five hundred dollars for injury 
to or death to any person, and subject to the same limit for 
each person not to exceed ten thousand dollars for the total 
liability in any one casualty, whereby several may be killed or 
injured; and not to exceed thirty thousand dollars for total 
liability during the term of this contract. 


Special Agreements. 
K BS 1K * * * 


(7) The indemnity hereby provided for shall not be payable 
until the loss or damage has been adjusted and settled by the 
Company nor until thirty days after satisfactory particulars 
of the loss or damage shall have been furnished the Company. 

ok ok * ok * XK 


(10) The Company shall have control of the defense of any 
legal proceedings against the Assured in the name and on be- 
half of the Assured for accidents covered by the provisions of 
this contract, and in case legal proceedings shall be instituted 
against the Assured for such accidents, the Assured shall, 
within five days of the service of any writ upon the Assured, 
deliver to the Company, at its home office, any writ, and all 
papers or copies of the same, pertaining to said suit or action, 
and all other papers received, possessed or controlled by the 
Assured, relating to such suit or action, immediately upon re- 
ceipt of same, and keep the Company at all times informed of 
each successive step, and of all steps taken in said suit or ac- 
tion, immediately upon the occurrence of the same, and ren- 
der to the Company all necessary information and assistance 
to properly conduct a defense, or prosecute an appeal, or effect 
a settlement, and a failure of the Assured to fully comply with 
the provisions of this section shall release the Company from 
all liability by reason of such accident, suit or action. 


On September 21, 1900, a passenger upon the railroad was in- 
jured, brought suit, and recovered on May 2, Igo, a judgment 
of $2,592 and costs of suit, taxed at $88.71. The defendant as- 
sumed the direct control of the defense in that suit. The railroad 
company was satisfied with the adjustment, and did not desire to 
appeal, but the casualty company insisted upon appealing to the 
Supreme Court. It was finally agreed to assign only such errors 
as would, if sustained by the Supreme Court, result in a reversal 
of the judgment without ordering a new trial. Upon an appeal 
to this court, taken at the instigation of the defendant, which 
paid all the expense of the appeal, the judgment was affirmed 
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February 11, 1902 (89 N. W., 52), and costs taxed on February 
20th at $73.51. On March 17, 1902, the judgment and the costs 
of both courts, and the accrued interest upon the judgment and 
costs, totaling $2,892, were paid by the railway company; plain- 
tiff furnishing the money, and taking an assignment of the claim 
against the defendant. The defendant was soon thereafter noti- 
fied of such payment, but asked for a certificate of the clerk of 
the court that the judgment had been paid, and by whom, and 
also asked for a certified copy of the assignment to Mr. Stephens. 
These certificates were furnished April 4, 1902. On March 19, 
1902, the defendant was served with a writ of garnishment. An- 
other writ was subsequently issued. Under these garnishee 
proceedings the defendant disclosed its liability to the amount 
of $2,500, and on April 7, 1902, an order was made, upon the mo- 
tion of defendant, permitting it to pay $2,500 into court, under 
the provisions of the statute. This order was complied with 
July 7th, and a proper receipt taken from the clerk. There the 
fund remained until February 9, 1903, when the plaintiff gave a 
bond and received from the clerk of the court the $2,500, and 
the garnishment proceedings were discontinued. This suit was 
brought to recover the costs taxed in the Supreme Court, and 
interest thereon, and interest on the judgment from the date of 
its rendition. Under the direction of the court, the jury rendered 
a verdict for the amount claimed. 


Graves, Hatcu & MILLS, for Appellant. 
GEER & Wiu.iaMs and H. R. Martin, for Appellee. 


GRANT, J. (after stating the facts). 

1. The main question arises upon the construction of the con- 
tract of indemnity. Plaintiff contends that the legal liability be- 
came adjusted and settled upon the rendition of the judgment in 
the Circuit Court. Defendant insists that the liability was not 
adjusted and settled until the judgment was paid, or, if that be 
not so, until the final determination in the Supreme Court. The 
contention of the defendant upon the trial was that its liability 
was limited to $2,500, and that, having paid that amount into 
court, its liability ended. This result would follow if its con- 
struction of the contract be sound. We think that, under the 
terms of this contract, when a final judgment was rendered 
against the railroad company the liability under defendant’s 
contract became fixed, and it was obligated to pay the amount 
of the indemnity, although the judgment had not been paid. 
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Under defendant’s claim, if the indemnitee were insolvent and 
never paid the judgment, the indemnitor would never be com- 
pelled to pay. This result would, of course, follow if the contract 
of indemnity required the indemnitee to be first damnified by 
payment, as was held in the case of Weller vs. Eames (15 Minn., 
461), upon which the defendant largely relies. That case is dis- 
tinguishable from the present and others like it. Weller, the 
plaintiff, was one of the two defendants who were sued for the 
same cause of action. Weller alone obtained an indemnity bond. 
[t might very well be held that in such case Weller might never 
be compelled to pay, as plaintiff might enforce his judgment 
against the other defendant. However that may be, the weight 
of authority seems to be that contracts like that in this case are 
held to constitute an indemnity against liability for damages, and 
not merely indemnity against damages. In the former cage pay- 
ment is not essential, while in the latter it is. The authorities 
make a distinction between these two classes of indemnity. This 
distinction is very clearly stated in Gilbert vs. Wiman (1 N. Y., 
550), wherein the court say: “ By the former [a contract to in- 
demnify against liability] he [the indemnitee] is to be saved 
from the thing specified; by the latter [a contract to indemnify 
against loss or damage], from its consequences. * * * It is 
the distinction between an affirmative covenant for a specific 
thing, and one of indemnity against damage by reason of the 
nonperformance of the thing specified. The object of both may 
be to save the covenantee from damages, but their legal conse- 
quences to the parties are essentially different.” See, also, 16 
Am. and Eng. Enc. Law (2d Ed.), 178. The following authori- 
ties hold that, under contracts of like character with the one in 
this case, a payment of the judgment is not essential to recovery : 
Pickett vs. Casualty Co., 60 S. C., 477; Fenton vs. Casualty Co., 
36 Or., 283; Anoka, etc., vs. Casualty Co., 63 Minn., 286; Ho- 
ven vs. Association, etc., 93 Wis., 201; McBeth vs. McIntyre, 
57 Cal., 49. Which judgment fixed the time of liability—the 
judgment in the Circuit Court, or the one in the Supreme Court ? 
By the terms of the contract, the defendant’s liability was limited 
to $2,500. It had the right to compromise and settle with the 
injured party, or, if it concluded that the railroad company was 
not liable for negligence, it had the right to contest the suit. It 
was also contemplated by the contract that defendant might ap- 
peal the case to the Supreme Court. This right of appeal in the 
defendant was absolute. If the railroad company had settled the 
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case, after such appeal had been taken without the defendant’s 
consent, or against its protest, the defendant would have been 
discharged from liability: American Surety Co. vs. Ballman (C. 
C.), 104 Fed., 634; Security Trust Co. vs. Robb (C. C.), 116 Fed., 
201. This right, therefore, was given by the contract, and the 
loss or damage was not adjusted and settled until the determina- 
tion of the case in this court. By that adjudication the defend- 
ant’s liability was adjusted and settled. Interest, therefore, can 
be charged only from February 11, 1902. 

2. On March 19, 1902, the sheriff served a copy of a writ of 
garnishment upon certain parties claimed to be the agents of the 
defendants. At the request of the attorneys for Mr. Stephens, 
the attorneys for the defendant notified it that Mr. Stephens 
claimed that he had become the owner of the claim before com- 
mencement of the garnishee proceedings, and that the writ had 
not been served upon any one upon whom service of legal 
process could lawfully be made, and that Mr. Stephens would 
give the defendant a bond to its entire satisfaction if it would pay 
him the amount of its liability. There was no legal obligation on 
the part of the defendant to accept a bond and pay the money 
to the plaintiff. This offer, therefore, to furnish a bond, does 
not affect the rights of the parties. Defendant made no disclo- 
sure to the writ of garnishment. It appeared specially and 
moved to quash the proceedings because the writ had not been 
served, in accordance with the statute, upon the insurance com- 
missioner, or upon its duly appointed agent. While this motion 
was pending, and on May 21, 1902, another suit was commenced 
against the railroad company, the plaintiff, and one Andrews, 
and a writ of garnishment issued to the defendant, charging him 
with being indebted to Mr. Stephens. This writ was served on 
the same day. On May 28, 1902, the garnishment proceedings 
in the former suit were discontinued. June 10, 1902, the defend- 
ant filed its disclosure in the last garnishment suit, admitting its 
liability of $2,500, and alleging that different parties claimed it. 
On June 13th following, an order was made impleading the dif- 
ferent claimants, and on July 7th an order was made directing 
the defendant to pay the money into court, which it did on the 
same day. It is urged that these garnishee proceedings sus- 
pended the running of interest. When these garnishee proceed- 
ings were commenced, the defendant’s obligation to pay had be- 
come fixed, and interest on the $2,500 had commenced to run. 
It might have paid the judgment before the commencement of 








1904.] Stephens vs. Pennsylvania Casually Co. 185 


the first garnishee suit. Many cases hold that the service of the 
writ of garnishment suspends the running of interest. In Mas- 
sachusetts the cases hold that, where the debt bears interest by 
virtue of a contract creating it, the interest continues to run if 
the party continues to use the money due: Adams vs. Cordis, 8 
Pick., 266. But where it does not bear interest by virtue of a 
contract, but the law imposes interest for the unlawful detention 
of the debt, the service of the writ suspends the running of in- 
terest: Prescott vs. Parker, 4 Mass., 170; Oriental Bank vs. 
Tremont Ins. Co., 4 Metc. (Mass.), 1. We think that the statute 
(Comp. Laws, § 10,627) controls this question of interest, and 
provides a speedy and ample remedy to a defendant in garnish- 
ment to avoid the running of interest. Under that statute, the 
defendant in garnishment may at once file his disclosure admit- 
ting his liability to the principal defendant, state that it is claimed 
by others than the principal defendant, pay the money into court, 
and thus relieve himself from liability for interest. When a party 
fails to avail himself of this statute, he should be held to pay the 
interest. 

3. Is the defendant liable for costs in the Supreme Court? 
Under the indemnity contract, both the indemnitor and the in- 
demnitee had the right of appeal. The indemnitor could not have 
prevented the indemnitee from such an appeal. The indemnitee 
could not refuse to take an appeal at the request of the indemni- 
tor, except at the risk of discharging the indemnitor from lia- 
bility. If either party desires to appeal, and the other does not, 
the real party appellant must pay the costs of the appeal. If 
both parties join in the appeal, each must bear, as between them- 
selves, the proportionate share of the costs of such appeal. It 
follows that the defendant is liable for the costs of the appeal. 

The judgment will be modified in accordance with this opinion. 
Defendant will recover the costs of this court. 

Hooker, C. J., absent, sick, took no part. The other justices 
concurred. 
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SUPREME COURT OF MICHIGAN. 


HEFFRON 
v8. 


DALY.* 


The soliciting agent offered to give the applicant his commission, which 
amounted to half the first premiums, as an inducement to take out 
the policy. The insured consequently gave the agent his note for 
half the premium, and the agent himself paid the company the 
amount of the note in cash and delivered the policy to the insured. 

A statute forbade the giving of a rebate, and penalized both the agent and 
the company. 

Held, In an action on the note, that the contract was forbidden by the 
statute, and therefore illegal, and the consideration for the note 
therefore failed. 

Held, That a court will, of its own motion, take notice of such illegality, 
though not pleaded. 


Error to the Circuit Court for Wayne County. Action by 
John Heffron against Wm. M. Daly. Plaintiff had verdict. De- 


fendant brings error. Reversed. 


Hayes and Lawson, for Plaintiff and Appellee. 

W. W. WICKER, for Defendant and Appellant. 

HOooKER, C. J. 

This plaintiff's action is based upon a promissory note for 
$139, dated September 8, 1896, payable to the plaintiff or order, 
on or before January 1, 1897. His proof shows that the note 
was given in payment of the first premium upon a policy of in- 
surance, which" policy was afterward delivered to the defendant 
by the plaintiff, who was agent for the company issuing it, to 
which company the amount of the note was paid by the plaintiff, 
as its share of the premium. 

By way of defense, the defendant insists that he received no 
consideration for the note, which he said was given “for the ac- 
commodation of the plaintiff, upon the understanding that he 
was not called upon to pay it, if the policy was not all right.” 
He says the policy was not “all right” for the following rea- 
sons :— 

1. Defendant’s application for a policy was solicited, and as an 
inducement for him to take it, the plaintiff's agent offered to give 
“* Opinion filed, June 90,1908...2° °i ~ 
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him the benefit of the agent’s commission; viz., one-half of the 
premium, and take the defendant’s note for the remainder; i. e., 
$139, and that this reduction of the first premium was a viola- 
tion of Act 171 of the laws of 1889, being Comp. Laws, Sec. 7,- 
219, and rendered the policy illegal and void. 

2. Defendant’s policy never was in force, for the reason that 
it contains a provision, that payment of premium to any person 
in exchange for the official receipt of the company will not be 
recognized by the company, or deemed a valid payment, and the 
application provides that any policy issued upon this application 
shall not go into effect until the first premium has actually been 
paid in cash during the lifetime and good health of the applicant. 
No such receipt was given to the defendant, nor has he ever paid 
the first premium in cash, though the evidence shows that the 
company received said premium, less the agent’s commission, 
from the plaintiff, and issued the policy. 

3. Defendant contends that the policy is void for the further 
reason that his age is stated at fifty-five years in his application, 
when he was in fact fifty-eight years of age, and so informed the 
agent. He says he called plaintiff’s attention to it when he de- 
livered the policy, and told him that “ he did not think the policy 
was any good because of the age.” Plaintiff denied this testi- 
mony, and testified that the defendant did not inform him that 
he was born in 1838, also that the policy was a receipt for the 
first premium. 

It appeared upon the trial that the insurance company went 
out of business in 1900, and that its affairs are being closed by a 
trust company. 

The learned circuit judge submitted one question to the jury; 
viz. :— 

1. Whether the plaintiff was a party to the alleged misrepre- 
sentation of his age. 

He instructed them that the note was not void by reason of 
the violation of the statute: C. L., Sec. 7,219. 

In this we think he erred. The contract of insurance was pro- 
hibited by law, and the act of making it was a penal act. The 
contract was, therefore, illegal, and being so, the consideration 
for the note failed: State Ins. Co. vs. Strong, 127 Mich., 347; 
Citizens’ Life Ins. Co. vs. Comr. Ins., 128 Mich., 86. 

It is said that the point should have been pleaded. If there 
would otherwise be force in this point, it is avoided by the rule 
that it is the duty of the court sua sponte to take notice of ille- 
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gality: Richardson vs. Buhl, 77 Mich., 632; Oscanyan vs. Wm. 
Rep. Ams. Co., 103, U. S., 261. 

The judgment is reversed with costs of both courts, and there 
is no occasion for a new trial. Carpenter, J., took no part in the 
decision. The other justices concurred. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY.—SURVIVOR.—FRAUD. 

In the case of Koerts vs. Grand Lodge of Wisconsin of the 
Order of Hermann’s Sons, decided by the Supreme Court of 
Wisconsin, the code of the order provided that the purpose of 
the fund was the payment of a sum to survivors, and that, in the 
absence of a benefit certificate held by survivors, the money shall only 
be paid by order of court, it was held that the term survivor does 
not apply to one who was not related by birth or marriage, and 
where the member made the certificate payable to such a party, 
representing her as his sister, it was a fraud which defeated her 
right of recovery. 


RECOVERY BACK OF INSURANCE MONEY PAID IN CASE OF 
FRAUD. 


In the case of New York Life Ins. Co. vs. Hord, decided by 
the Court of Appeals of Kentucky, December 11, 1903, it was 
held that, in action by an insurance company for damages on a 
charge that a policy which it had paid to the parties had been 
procured by fraud, a failure to aver that it did not know of the’ 
deception before payment was fatal to recovery. An allegation 
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of ignorance of the fraud at the time of payment is necessary to 
support the cause of action. 


REMOVAL TO FEDERAL CouRT IN CASE OF STATE PROHIBI- 
TION. —EQUITABLE JURISDICTION. 


In the case of Alice H. Cable, administratrix, vs. United States 
Life Ins. Co., decided by the Supreme Court of the United States, 
November 30, 1903, suit was brought in equity in a Federal court 
to have a policy canceled on the ground of fraud in its procure- 
ment. It was alleged that suit had been brought in a State 
court to recover on the policy, and that, under a statute of the 
State, removal of the suit to the Federal court had been ren- 
dered impracticable because the statute provided that the com- 
pany in such case should losé the right to do business in the 
State. It was held that this would not sustain such a suit in 
equity where otherwise there was an adequate defense in law. 
The court said, among other things :— 

“One thing is entirely clear, that the company could have re- 
moved this case from the State to the Federal court, notwith- 
standing the State statute or anything contained in its applica- 
tion for a license to do business within the State. Upon removal 
the company would have the full and adequate defense, under 
the law as administered by the Federal courts, that it would have 
in the equity case. Whether, as a result of such removal, the 
State would have the right by reason of the statute to revoke the 
license given to the company, is not a question which it is neces- 
sary for us to here discuss or determine. But, assuming the 
right of removal, the company says that it may thereby subject 
itself to a revocation of its license, or at least to litigation to pre- 
vent the State authorities from revoking it, and it ought not to 
be put to any such litigation or possible injury or inconvenience. 

“The embarrassment attaching to the complainant herein on 
account of a removal, if any, is one of its own creation. As a 
condition upon which it was admitted to do business in the State, 
it voluntarily signed the application, in which it promised to ac- 
cept a license according to the laws of Illinois, and agreed that 
the license should terminate in case the company should remove 
any action commenced in the State court to the United States 
court, as already stated. We think the existence of these facts 
furnishes no ground for appealing to a Federal court of equity to 
take jurisdiction of a suit to cancel the policy, where otherwise 
the court would have none. The State statute could not prevent 
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the removal. lf, because of a removal, ground was furnished for 
the revocation of the license, that fact would not justify a resort 
to a Federal court, and ought not to, because, as we have said 
already, the contingency is one of the complainant’s own crea- 
tion, and it ought not, therefore, to be able to avail itself of an 
embarrassment which it has voluntarily created, as a foundation 
for jurisdiction in a Federal court which would not otherwise 
exist. 

“Still less do we think that any foundation is laid for that 
jurisdiction based upon the theory that the company would not 
have the same control of the case as a defendant that it would as 
plaintiff. That is not the case in modern practice. The defend- 
ant can urge the case to trial against the desires of the plaintiff, 
and its defense may be shown as well and conveniently by a de- 
fendant as the cause of action may be shown by the plaintiff. The 
right of the plaintiff to discontinue the action does not furnish 
ground for equitable jurisdiction. If it did, then equity would 
always have jurisdiction, and the rule would be worthless. 

“ The other ground stated as furnishing a special circumstance 
to show that complainant may suffer some irreparable injury if 
equity does not take jurisdiction ;—viz., that the law is more fa- 
vorable to insurance companies as administered in the Federal 
than in the State court, and therefore equity ought to take juris- 
diction in this case, upon the ground of the diversity of citizen- 
ship,— cannot be regarded for a moment.” 


PAYEE IN CASE OF INDUSTRIAL POLICY. 


In the case of Brooks vs. Metropolitan Life Ins. Co., decided 
by the Supreme Court of New Jersey, November 23d, 1903, the 
following syllabus was furnished by the court :— 


Where a condition in a life policy reserves the right of the 
company at the death of the insured to pay the policy to 
either an executor or administrator, husband or wife, or rela- 
tive by blood, or lawful beneficiary, upon the death of the in- 
sured, leaving a lawful beneficiary, him surviving, the con- 
tract will be treated as an appointment of the persons named, 
any one of whom is authorized to receive the payment from 
the company. 

It follows that the company may make payment of the 
policy to any one of the persons so appointed, as it may elect. 


In a suit to recover by the executrix upon the death of the 
insured under such a policy, a plea that before the commence- 
ment of the suit the company had paid the amount of the 
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policy to the duly appointed guardian of the lawful beneficiary, 
who was a minor, was held to be good on demurrer. 


Under such a condition the company is not held to the 
strict letter of the contract as to making payment to the bene- 
ficiary, but the right to make payment to a guardian when the 
beneficiary is an infant is plainly implied. 

The rule that parties making such a contract are presumed 
to have regard to the existing law relating to the subject-mat- 
ter, and the rule that a contract of insurance will be liberally 
construed for the protection of the insured, may be applied 
to sustain such an interpretation. 


The failure to aver in such plea that the person so receiv- 
ing payment had filed proofs of loss with the company, as re- 
quired in the conditions, will not invalidate it. Such a condi- 
tion is for the benefit of the company, and may be waived. 


Whether such a plea, if properly pleaded, would be a 
complete bar to such an action if brought before payment to 
the beneficiary, under the circumstances of the present case, 
queere. 


A demurrer is addressed to matters apparent on the face of 
the pleading. In aid of it the court cannot look to facts ap- 
pearing in other parts of the record. 


BENEVOLENT SOCIETY. —ASSESSMENT. 


In the case of Supreme Lodge Order of Mutual Protection 
vs. Meister, decided by the Supreme Court of Illinois, October 
23, 1903, it was held that the approval of the officers of the Su- 
preme Lodge to a circular letter from the local lodge of mem- 
ber, to other lodges, soliciting aid on account of the member’s 
death was a waiver of proofs of death within a specified time. 
It was held that assessment money of the member in the hands 
of the local lodge was in the possession of the grand lodge, of 
which it was the agent. Where such money was an assessment 
which had been twice paid by the member, it should have been 
credited to a subsequent assessment, and the nonpayment of 
such subsequent assessment did not’ forfeit the insurance. 


RIGHT OF FOREIGN BENEVOLENT SOCIETY TO Do BUSINESS. 

In the case of State ex rel. Great Camp, Knights of Modern 
Maccabees vs. Vorys, decided by the Supreme Court of Ohio, 
October 13, 1903, the following syllabus was furnished by the 
court :— 


Where an association is organized or incorporated in an- 
other State, province, or territory, under laws which provide 
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for such an association operating within the description, in 
substance, as set forth in section 3631-11, Rev. St., and is 
shown by certificate to be authorized to do business in that 
State, and is not now doing business within this State, such 
association has the right to be admitted to do business within 
this State when it shall have filed with the superintendent of 
insurance of this State a duly certified copy of its charter and 
articles of association, a copy of its constitution or laws certi- 
fied by its secretary or corresponding officer, and an appoint- 
ment of the superintendent of insurance of this State as the 
person upon whom process may be served, as provided in sec- 
tion 3631-13, Id., and under such circumstances section 3631- 
16, Id., is mandatory upon the superintendent of insurance to 
issue to such association a certificate authorizing it to do busi- 
ness within the State of Ohio. 
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SUPREME COURT OF NEBRASKA. 


AMERICAN ORDER OF PROTECTION 
v8. 


STANLEY.* 


The original application contained the questions, “Are you pregnant?” 
which was answered “ No,” and, “Are you now in sound health?” 
which was answered “Yes.” Subsequently the insured, for the pur- 
pose of increasing the benefit under the rules of the society, signed a 
health certificate prepared by itself, in which she stated that she was 
in her usual good health, and not afflicted with any disease, so far as 
known, and in as good health as when originally examined, and 
directed the certificate to be filed with her application and become a ° 
part of it. 

Held, That the certificate must be construed most strongly against the in- 
surer, and its language construed in a non-technical sense as it would 
naturally be understood by insured. 


Held, That though pregnancy might, from an insurer’s standpoint, be not 
a condition of good health, it did not make the statement either false 
or fraudulent; the insured had a right to construe the latter as it 
would be generally understood. 


Held, That the direction as to filing and making the statement part of the 
application did not reaffirm the statements in the latter. 


Commissioners’ Opinion. Department No. 2. Error to Dis- 
trict Court, Valley County. Action by George J. Stanley against 
the American Order of Protection. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


HARRISON & PEARME and VICTOR O. JOHNSON, for Plaintiff in 
Error. 


CLEMENTS Bros., for Defendant in Error. 


GLANVILLE, C. 

The plaintiff in error brings this cause before us, seeking to re- 
verse a judgment of the District Court of Valley County, ren- 
dered against it in an ordinary action upon a “benefit certificate,” 
as it is called, but which is in the nature of a policy of life insur- 
ance issued by the plaintiff in error to Tillie E. Stanley, with the 
defendant in error as beneficiary, he then being the husband of 
the insured. We quote somewhat from the brief of the plaintiff 
in error, as we can probably best make its position and conten- 
tion distinctly understood thereby: “On the 27th day of July, 
1900, one Tillie E. Stanley of Elyria, Neb., made application for 


* Decision rendered, Nov. 18, 1903. 
VoL. XXXITII-—13. 
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membership in the plaintiff in error, herafter called the ‘society.’ 
On the 27th day of September she was examined, and on the 11th 
day of October, 1900, a certificate was duly issued to her, in 
which her husband, the defendant in error, was named as bene- 
ficiary. One of the provisions of the by-laws of the society per- 
mitted members to take out half certificates, full certificates, and 
one and a half certificates, and double certificates, but the limit 
on any one life was $3,000. Until the membership reached two 
thousand, the limit on any one life should be $1,000. Mrs. Stan- 
ley made application for a full certificate, which, for her age, was 
$2,000. As the society had not yet reached the required member- 
ship, she was allowed only $1,000, the amount of a half certifi- 
cate. Afterward, in February, 1901, the membership had in- 
creased to two thousand, and notices were sent to all members, 
including Mrs. Stanley, that upon making application and the 
signing of a certain health certificate their respective beneficiary 
certificates could be increased to not more than $3,000. Mrs. 
Stanley availed herself of the offer, and applied for an additional 
$2,000, the amount of a full certificate. The false representations 
complained of consisted in signing the health certificate and ap- 
plication for this increased insurance. The position of the soci- 
ety was and is that the original $1,000 was based upon the 
original application, and that the additional $2,000 was based 
upon the health certificate and the original application, to which 
it referred. It is true that the original certificate was surren- 
dered, and a new certificate issued, but that was mere conven- 
ience. The new certificate was a one and a half certificate, repre- 
senting the original half certificate and the new full certificate 
applied for in the health statement. The society was of the opin- 
ion that it was legally as well as morally bound to pay the $1,000 
of the original insurance, but that the increased amount was 
avoided by the false representations. Its course of conduct was 
always consistent with this position. Therefore on receipt of due 
death proofs its claims committee audited and allowed the sum 
of $1,000, less certain deductions provided for by the by-laws, 
which sum was refused by the plaintiff. 

“It will be seen that the main questions arising in this case 
are: First, did the representations of the insured in the signing 
of the health certificate avoid the insurance thereby procured? 
and, second, was the invalidity of the policy waived by the subse- 
quent conduct of the society? In order that the first proposition 
may be clearly presented, we desire to to set out those portions 
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of the contract between the insured and the society which bear 
materially upon the validity of the new policy. 

“The application signed by Mrs. Stanley contained the follow- 
ing questions: ‘15. Are you pregnant?’ To this question she 
answered, ‘No.’ ‘23. Are you now in sound health?’ Mrs. 
Stanley answered, ‘ Yes.’ 

“The health certificate signed by the insured on the 14th day 
of February, 1901, was as follows :— 

Exhibit B. 
Certificate of Health and Request for Increased 
Insurance. 
February 14, Igol. 
Supreme Secretary American Order of Protection: I here- 
by certify that I am in my usual good health and not afflicted 
with any disease of any kind or nature known to me, and am 
in as good health as far as my knowledge is concerned as when 

I made application and was examined for membership in the 

American Order of Protection, under which examination I re- 

ceived beneficiary certificate No. 1279, dated 10, II, 1900. 


This statement is made by me in order to accept the benefit 
of a full certificate under an agreement made by the American 
Order of Protection at the time of issuing tle certificate above 
referred to, the order now being able under the law to grant 
me a full certificate ; and I hereby direct that this statement be 
filed with my said application above referred to and become a 
part of the same for the issuance of the full certificate at this 
time and shall be held as binding as any part of said applica- 
tion. 


I hereby make request for a certificate in the amount of 
$3,000, same being one and one-half certificate. 
[Signed] Tilla L. Stanley. 
“Tt was and is the theory of the plaintiff in error that by its 
terms the health certificate was to be read in connection with the 
original application, and the two instruments were to be con- 
strued together; that, when so read and construed, pregnancy 
was not a condition of good and sound health within the meaning 
of the terms used, and the new policy was avoided by the misrep- 
resentations. 


“The plaintiff in error further contends that the term ‘good 
health’ is a relative or comparative term; that its meaning and 
significance is to be determined with relation to the business in 
which it is used, and that in the business of life insurance preg- 
nancy is not a condition of good health. If these propositions 
are established, it was error for the trial court to deny the de- 
fendant judgment upon the pleadings. It was likewise error to 
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e ‘ 
overrule its demurrer ore tenus, as well as its motion to instruct 
the jury for the defendant and its motion for a judgment non 
obstante. All of these assignments of error may therefore be 
considered together.” 

We will state here, upon the record before us, that, if plaintiff 
in error was not entitled to a peremptory instruction in its favor, 
it has no cause of complaint, for the only theory that will defeat 
the action on the pleadings and evidence is the one based upon 
the contention that the certificate sued upon is void because the 
health certificate made by insured was false and fraudulent; and, 
if that is not sustained, the verdict and judgment rendered are 
the only ones possibly justified by the record. No claim is made 
that there is anything to justify the contention that the certifi- 
cate was untrue, except that the insured was in fact pregnant at 
the time it was made, and that is admitted by the pleadings. 


Able briefs are filed by both parties. That of the plaintiff in 
error endeavors to show that the statements, “I am in usual 
good health, and not afflicted with any disease of any kind or 
nature known to me, and I am in as good health as far as my 
knowledge is concerned as when I made application and was ex- 
amined for membership,” were false simply because of the fact 
above stated, and in so doing claim that the term “good health” 
should be given a technical meaning, because used in connection 
with a life insurance transaction; citing authorities to the effect 
that the term “a healthy life” or “a healthy person,” used in con- 
nection with the sale of annuities and warranties in life insurance, 
has been held to be tested by the consideration of whether the 
life of the person was insurable at common rates. These authori- 
ties indicate that the use of such terms in the cases cited was 
technical. It may well be that the terms “healthy life” and 
“healthy person,” when used in conveyancing and contracts re- 
lating to the sale of annuities and life estates per autre vie, where 
the purchaser may desire to hedge against the annuity or estate 
terminating sooner than tables of expectancy would indicate by 
insurance of the life upon which the term depends, have obtained 
such a technical definition. Much stress is laid upon this in the 
brief, and plaintiff in error sought to prove upon the trial that 
the life of a pregnant woman is not insurable at “common rates ;” 
but a careful consideration of the language of the health certifi- 
cate, which was prepared by the insurer, and is all it saw fit to 
ask of the insured, convinces us that it is studiedly non-technical 
in its terms. It will be noted that in the original application the 
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questions quoted in the brief were both asked; i. e., Are you 
pregnant? Are you in sound health? The insurer knew that the 
insured was a married woman, twenty-two years old, and yet 
omitted, in preparing the health certificate, to require any state- 
ment concerning the matter covered by the former question, but 
was content to take her statement directed to the other question 
without any direct reference to the condition now urged as so 
vital to its interests; and it couched the statement required in 
language calculated to mislead the applicant, if it was intended to 
have the meaning now attributed to it. This action ought not to 
be defeated by the statement of the supreme medical examiner 
of the insured that a pregnant woman may not be in good health, 
without any pretense that the insured had knowledge of his 
peculiar views, nor of the fact, if it be so, that the terms used in 
the health certificate were intended to have the technical mean- 
ing insisted upon. Section 341 of our Code of Civil Procedure 
reads, “ When the terms of an agreement have been intended in 
a different sense by the parties to it, that sense is to prevail 
against either party in which he had reason to suppose the other 
understood it.” We think the plaintiff in error had reason to 
suppose the health certificate, considering the language used 
therein, and the absence of any required statement as to her con- 
dition, considered in connection with the fact that a distinct and 
separate inquiry was made in regard thereto in the original appli- 
cation, would be understood by the insured as she evidently did 
understand it, and that it was neither false nor fraudulent when 
construed as she had a right to construe it, and as it would be 
generally understood. 

There is room for contention that the language, “I hereby 
direct that this statement be filed with my. said application above 
referred to, and become a part of the same,” is equivalent to a 
reassertion of the statements of the application as true of the in- 
sured at the time of making the health certificate. It is not so 
worded, and, if that was its object, and it were so worded, it 
would be all that was required. On the contrary, however, the 
insurer selected the matter covered in the application touching 
which it desired a new statement, and omitted to call for infor- 
mation touching others, and we are not disposed to hold that the 
statements therein made by the insured were untrue, false, and 
fraudulent, as contended by the insurer, and alleged in its answer 
in the following terms: “The defendant further alleges that the 
said certificate of insurance was and is void for the reason that 





198 Insurance Law Journal. [ March, 


the same was obtained by fraud practiced upon the said associa- 
tion by the said applicant, Tillie E. Stanley, and by her husband. 
* * * That said Tillie E. Stanley made all of said false and un- 
true covenants and warranties for the purpose of deceiving the 
defendant, and in order to induce the defendant to issue to her 
and in favor of the plaintiff, her husband, as beneficiary, a certifi- 
cate for the increased amount of insurance applied for at said 
time.” All this is urged as true because the health certificate was 
made when in fact insured was pregnant, without proof of any 
attending disorder or inconvenience or physical weakness or dis- 
turbance of the ordinary functions of life. 


As to the contention that the health certificate was a reasser- 
tion of the statements of the original application as true of in- 
sured when she made the health certificate, we cannot do better 
than to quote the following from the opinion of Mitchell, J., in 
Geare vs. United States Life Ins. Co. (Minn., 68 N. W., 731: 
“On August 18, 1891, the policy lapsed and became void by rea- 
son of the non-payment of a premium. But on the 14th of Octo- 
ber, 1891, the policy was by the defendant reinstated and restored 
upon the following certificate by the insured and the benefici- 


aries, which was prepared by the defendant itself, and presented 
to them for execution :— 


In consideration of the restoration and renewal of policy No. 
, now forfeited for non-payment of premium when due, 
and which restoration and renewal is hereby applied for, and 
by said company to be granted upon the faith hereof, * * * 
each of the undersigned hereby renews, reaffirms, and war- 
rants each of the statements, answers, and representations as 
expressed in the original application for said policy, and doth 
further warrant that the person whose life was desired to be 
insured under said policy has been and continued since the 
time of said original application, and now is, in good health and 
of correct, sober and temperate habits. 


The contention of the defendant is that this certificate renews 
and repeats each and every statement in the original application 
as of the date of the renewal, and so as to make them speak as of 
that date, while the contention of the plaintiffs is that the effect 
of the transaction was merely to revive and reinstate the original 
contract of insurance as it existed before its lapse, modified only 
by the representation contained in the last clause of the certifi- 
cate as to the subsequent health and habits of the insured; and 
hence that the representations and statements (including the 
waiver) still continue to speak in the revived contract as of the 
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date of the original application. We are of the opinion that the 
construction contended for by the plaintiffs is correct, and must 
be adopted as most consistent with the apparent intention of the 
parties, which seems to have been merely to revive the lapsed 
contract upon its original terms, modified only by the additional 
representation as to the health and habits of the insured since the 
date of the original application. If the contention of the defend- 
ant is correct, it follows that the language of this certificate 
amounts to an affirmation that all the representations and state- 
ments contained in the original application still continued to be 
true on October 14, 1891 ; as, for example, those as to occupation, 
residence, and age. As to the last, this would lead to an absurd- 
itv. Moreover, under any such construction of the meaning of the 
certificate, the last clause, relating to the continued health and 
habits of the insured, would be wholly superfluous, for the ques- 
tions and answers in the original application contained a most 
exhaustive investigation into the physical history of the insured 
and his relatives. The view most favorable to the defendant of 
which the language of the certificate is capable is that it is doubt- 
ful and ambiguous. But, if so, then, under a,familiar rule, these 
doubts and ambiguities must be resolved in favor of the insured 
or his beneficiaries. The principle involved is much more far- 
reaching than the mere question of waiving a statutory privilege, 
for, as already suggested, if defendant’s construction of the 
waiver is adopted, it necessarily and logically follows that it must 
be held that this certificate amounts to an affirmation that each 
and all of the statements contained in the original application 
still continued to be true. To allow this to be effected by such 
ambiguous and general language of the insurer’s own choosing, 
referring to a document which was in its exclusive custody, 
would be very dangerous.” ‘The question involved in the case 
from which the above quotation is made was whether or not a 
waiver contained in the original application was renewed as of 
the date of the statement quoted, but the argument and deduc- 
tions seem to us sound, and are applicable to the case before us. 

We think plaintiff in error failed to show that the benefit cer- 
tificate sued upon was void for any reason, and it is therefore 
wholly unnecessary to discuss the question of waiver presented, 
or to consider the argument directed to such question. 

We are of the opinion that the verdict and judgment rendered 
are the only ones justifiable upon the record, and that no prejudi- 
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cial error appears. We therefore recommend that the judgment 
of the District Court be affirmed. 
Albert and Barnes, CC., concur. 
PER CURIAM. 
The conclusions reached by the commisioners are approved, 
and, it appearing that the adoption of the recommendations 


made will result in a right decision of the cause, it is ordered that 
the judgment of the District Court be affirmed. 


SUPREME COURT OF WISCONSIN. 


SPEISER ET AL. 
v8. 


PHENIX MUT. LIFE INS. CO.* 


Certified copies of application and other papers of a company of another 
State are admissible as evidence. 


Where the party procuring the insurance testified that an application to 
the company for which he was working being rejected, he procured 
from the insured an application to another company, for which he 
was not the agent, and made the application through the general 
agent of that company and delivered the policy, it was a question for 
the jury whether he was the agent of the company within the statute 
making a party who solicits in behalf of a company, or transmits the 
application, or delivers the policy, the agent of the company, if com- 
pensated. 

Where the application stated that insured had never been rejected, and was 
in good health, and the agent knew of her rejection, and that she had 
palpitation of the heart, and that the health of one sister and cause 
of death of another were not as stated in the application, it was a 
question for the jury whether there was such collusion between the 
agent and insured as would relieve the company from responsibility 
for his knowledge. 

Where it appeared from the record that the first premium was paid on the 
issue of the policy, it cannot be claimed that it was paid some months 
later, when the insured was at the point of death. 


Appeal from Circuit Court, Milwaukee County. Action by 
Milton Speiser and others, by their guardian ad litem, against the 
Phoenix Mutual Life Insurance Company. From a judgment for 
defendant, plaintiffs appeal. 


Statement of facts by Cassopay, C. J. 





* Decision rendered, Nov. 17, 1903. 
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1900, the defendant issued its policy of insurance on the life of 
Delia Speiser, of Milwaukee, for the amount of $3,000, payable to 
her minor children, the plaintiffs in this action; that August 19, 
1900, the assured, Delia Speiser, died in Milwaukee; that August 
31, 1900, notice and proofs of her death were given to and re- 
ceived by the defendant; that February 9, 1901, Morris Speiser 
was appointed guardian ad litem of the plaintiffs, and that March 
4, 1901, this action was commenced to recover such insurance ; 
and the complaint alleges the facts stated, and that the assured 
had performed all the conditions of the insurance contract on her 
part. The defendant answered by way of admissions, denials, 
and counter allegations to the effect that in her application for 
such insurance the insured stated (1) that she did not then have 
any disease or disorder; (2) that during the past seven years she 
had no medical advice, except in respect to her confinement ; (11) 
that she had never had difficulty in breathing, nor any disease of 
the heart, nor palpitation of the heart, nor dropsy, nor swelling of 
the feet or face; (12) that her mother died at the age of fifty-five 
by reason of change of life, which lasted two years, after previous 
good health; that she had one sister living in good health at the 
age of forty-four, and one who died at the age of forty-five of 
change of life, which continued for two years, after previous good 
health; that none of her uncles, aunts, or grandparents had any 
disease of the heart or kidneys ; that she had never applied to the 
defendant, nor to any other company or association, for any in- 
surance which had not been granted, nor which had been de- 
layed, or modified in kind or rate. The answer further alleges, in 
effect, that each and all of such answers were warranted in the 
application to be full, complete, and true, but that each and all 
were false and untrue to the knowledge of the assured; that Oc- 
tober 21, 1899, she applied to the Home Life Insurance Company 
of New York for Insurance, and the same was refused October 
28, 1899; that at the time of the application of the assured to the 
defendant for the insurance in question she was afflicted with 
fatty degeneration of the heart, and knew of such disease, and 
had previously consulted several physicians in relation thereto; 
that the mother of the assured died of dropsy; that her sister, 
mentioned, died of Bright’s disease; that the living sister men- 
tioned was in poor health, and suffered from diabetes; and that 
in issuing the policy the defendant relied upon the truthfulness of 
the statements contained in the application. For a second de- 
fense the answer alleges, in effect, that by the contract of insur- 
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ance the policy was not to take effect until the first premium 
should be paid to the defendant or its agent, while the assured 
was in good health, and that when it was paid, August 17, 1900, 
the assured was suffering from organic disease of the heart, to 
her knowledge. The third defense alleges, in effect, that by the 
contract of insurance the defendant was at liberty, in case any of 
such answers should be untrue, to cancel the policy as therein 
specifically set forth, upon repaying the cash premium paid, and 
that November 6, 1900, the defendant tendered back the pre- 
mium of $99.66 paid, and demanded a cancellation of the policy, 
and that the same was deposited in court to make such tender 
good. At the close of the trial the court directed a verdict in 
favor of the defendant, and from the judgment entered thereon 
accordingly the plaintiffs bring this appeal. 


ROEMER & AARONS, for Appellants. 
MILLER, NoyEs & MILLER, for Respondent. 


Cassopay, C. J. (after stating the facts). 

In the deposition of the vice-president of the Home Life Insur- 
ance Company of New York he testified to the effect that Octo- 
ber 21, 1899, the assured made application to that company for 
insurance, and the witness produced the original application for 


$2,000 life insurance, signed by Delia Speiser, and the same was 
marked as an exhibit attached to the deposition; but, as the wit- 
ness refused to allow such original to go out of the office, a cer- 
tified copy was produced, and annexed to such deposition in 
place of the original. That company could not have been com- 
pelled to surrender its private papers. To prove the contents of 
such papers, therefore, secondary evidence was essential. The 
correctness of the copy is not questioned. Its admissibility, un- 
der the circumstances of this case, cannot be seriously doubted: 
Bonner vs. The Home Ins. Co., 13 Wis., 677; The Wis. River L. 
Co. vs. Walker, 48 Wis., 614; 1 Jones, Law of Ev., § 217, and 
cases there cited. The same is true as to the admission of copies 
of Mrs. Speiser’s declarations in making such application to the 
Home Life Insurance Company and the medical report thereon 
to that company. Her application was rejected October 28, 1899. 

2. The important question in this case is whether the court 
was justified in directing a verdict in favor of the defendant. It 
appears from the testimony of the medical examiner that Mrs. 
Speiser’s application was so rejected by the Home Life Insurance 
Company not on account of the condition of her heart at that 
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time, but on account of albumen in the urine, indicating “disease 
of the kidneys.” This shows that the statement in her applica- 
tion to the defendant for insurance to the effect that she had 
never applied to any other company or association for any insur- 
ance which had not been granted was untrue. The question re- 
curs whether there is evidence tending to prove that it was 
waived by issuing the policy in question. The testimony of the 
witness Heinemann tended to prove that during the latter part of 
1899 he solicited Mrs. Speiser for life insurance; that he wrote 
her a policy in the Home Life; that he made the application 
through the agent at that time of the Home Life Insurance Com- 
pany of New York; that he (the witness) was acting for that 
company at that time; that such agent arranged for that com- 
pany’s medical examiner to examine Mrs. Speiser; that such ex- 
amination was made, and she was rejected by, reason of albumen 
having been found in the urine; that, after she was so rejected 
by the Home Life Insurance Company, he saw Mr. and Mrs. 
Speiser again in the following spring, relative to the writing of 
life insurance on behalf of the defendant in this action; that he 
made application at that time through the defendant’s general 
agent for a combined policy for both Mr. and Mrs. Speiser for 
the amount of $3,000; that they were examined by the medical 
examiner at that time; that Mr. Speiser was rejected, and laid 
over for one year, but that Mrs. Speiser was accepted, and a spe- 
cial policy was made to her; that he saw the policy when it was 
returned from the home office to the general agent; that he (the 
witness) looked over and examined the policy, and delivered it to 
Mrs. Speiser; that a copy of the application that had been made 
by her was in the policy; that he read the whole policy over, in- 
cluding the copy of the application, before he delivered the policy 
to Mrs. Speiser; that he had known Mrs. Speiser and her family 
for eighteen or twenty years prior to her death; that he did not 
know her mother personally, but did know her father, and both 
of her brothers, and that he had been acquainted with her two 
sisters mentioned for eighteen or twenty years; that he heard 
several years before that one had Bright’s disease, and the other, 
if he was not mistaken, had some complication of the heart; that 
he had all the facts so stated by him in mind at the time he wrote 
the application and delivered the policy in question to Mrs. 
Speiser; that at the time the policy was written he did not know 
that Mrs. Speiser was herself suffering from any disease; that he 
knew that he had heard prior to that time that she had palpita- 
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tion of the heart; that he knew at the time lie delivered the 
policy to Mrs. Speiser of the facts stated relative to her health, 
but that he did not tell such facts to the general agent of the de- 
fendant, or to any officer or agent of the defendant, nor anything 
about the knowledge he had of her prior rejection by the Home 
Life Insurance Company; that the reason why he did not inform 
the general agent was that every agent of Milwaukee or any 
other city having a rejected client tries to put them in some other 
company if they can. The statute declares that :— 

Whoever solicits insurance on behalf of any insurance cor- 
poration * * * or transmits an application for or a policy 
of insurance, other than for himself, to or from any such cor- 
poration, or who makes any contract for insurance, or collects 
any premium for insurance, or in any manner aids or assists in 
doing either, or in transacting any business of like nature for 
any insurance corporation, * * * shall be held to be an 
agent of such corporation to all intents and purposes unless it 
can be shown that he receives no compensation for such serv- 
ices.—[Section 1977, Rev. St., 1898. 

Heinemann, with the authority of the defendant, certainly per- 
formed several of the acts mentioned in this section of the 
statutes. We are unable to escape the conclusion that su¢h testi- 
mony tended to prove that Mr. Heinemann was the agent of the 
defendant in procuring the insurance in question. The trial court 
seems to concede that he was “the agent or broker who solicited 
the insurance,” but held that he “was not such an agent with 
knowledge of the condition of the deceased as to bind the com- 
pany.” Certainly his testimony tends to prove that he had full 
knowledge of the fact that Mrs. Speiser’s application for insurance 
in the Home Life Insurance Company of New York had been 
rejected, and the ground upon which it had been rejected. There 
does not seem to have been any evidence of any untruthful state- 
ments contained in her application for insurance in the defendant 
company which were unknown to Heinemann, or of which he did 
not have full knowledge at the time such application was made, 
and before the policy was delivered to Mrs. Speiser. Assuming 
that Heinemann had such kuowledge, and that he was the de- 
fendant’s soliciting agent within the meaning of the statute 
quoted, then we are called upon to consider the legal effect of 
delivering the policy under such circumstances. 

It was held by this court long ago in an elaborate opinion by 
Dixon, C. J., that: “An agent of an insurance company, who is 
authorized to take risks and issue policies for the company, may 
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waive a condition in the policy to the effect that any change in 
the title or possession of the property insured shall render the 
policy void. Where the agent, with a full knowledge of the fact 
that such a change of title or possession has occurred, receives a 
premium and issues a renewal receipt, this constitutes a waiver 
of such condition:” Miner vs. The Phoenix Insurance Co., 27 
Wis., 603. That case has frequently received the sanction of 
this court: Renier vs. The Dwelling House Ins. Co., 74 Wis., 
89, 94, 95, and cases there cited. In this last case it was con- 
tended that by the terms of the contract the soliciting agent was 
never authorized to make contracts of insurance nor to issue 
policies, but merely to receive applications, and forward them to 
the company. But it was held, in effect, that, as the local agent 
had performed the several acts mentioned in the statute quoted 
in behalf of the company and with its authority, the latter could 
not disclaim his agency in the doing of anything necessarily im- 
plied in the specific acts thus authorized. And it was there held 
“that the local agent, under the authority given and the statute 
cited, had the implied authority to waive any answers in the ap- 
plication or stipulation in the policy as to the then condition of 
the property or the existence of the mortgages, and by accepting 
the premium and issuing the policy the company ratified such 
waiver and estopped itself from disclaiming such agency:” 74 
Wis., 95. Such ruling has been steadily adhered to: Schultz vs. 
Caledonian Ins. Co. (94 Wis., 43), and cases there cited; Johns- 
ton vs. N. W. Live Stock Ins. Co., 94 Wis., 121; St. Clara Female 
Academy vs. N. W. N. Ins. Co., 98 Wis., 263, 264; Hobkirk 
vs. The Phoenix Ins. Co., 102 Wis., 16, and cases there cited. 
Counsel seek to escape the effect of the rule of law mentioned by 
contending, in effect, that Heinemann deliberately perpetrated a 
fraud upon the defendant; that he conspired with the assured to 
rob the defendant by fraudulently waiving the conditions con- 
tained in the contract. He cites the general rule of law “that 
notice to the agent is, in contemplation of law, notice to a prin- 
cipal” (1 Am. & Eng. Ency. Law, 1144), and then relies upon the 
exception that the rule is not applicable “where the agent col- 
ludes with a third party,” since the rule is “for the protection of 
innocent third persons, and not for those who use the agent to 
further their own frauds upon the principal” (Id. 1146). The 
same principle is declared, in effect, by this court in a case cited 
by the same counsel, wherein it is held that: “A principal is not 
bound by the unauthorized and fraudulent acts of an agent, done 
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in pursuance of a corrupt conspiracy between such agent and 
the person who seeks to obtain the benefit of the fraud. Thus, 
where the agent of a mutual aid association and the insured, both 
knowing of a by-law forbidding the insurance of any person over 
fifty years old, conspired together to procure the insurance by 
falsely representing that the insured was under fifty years, the 
association is not bound by the acts of the agent, and there is no 
waiver of the restriction in the by-law:” Hanf vs. The N. W. M. 
Aid Ass’n, 76 Wis., 450. The difficulty with the contention is 
that it does not appear from the undisputed evidence that there 
was collusion between Heinemann and the assured, or any one in 
behalf of the beneficiaries, to defraud the defendant, nor that 
there was a corrupt conspiracy between them to defraud the de- 
fendant. It simply appears that there were certain statements 
in the application which Heinemann knew to be untrue, but nev- 
ertheless, in behalf of the defendant, consented to issue the 
policy. It is substantially the same as in the numerous cases 
cited, and many others which might be cited, where the local 
agent agreed to issue the policy upon an application containing 
material statements which the agent knew at the time to be un- 
true. The question should have been submitted to the jury. 

3. One defense seemingly relied upon is that the policy was not 
to take effect unti! the first premium should be paid while the 
assured should be in good health, and that it was not paid until 
August 17, 1900, two days before the death of the assured, and 
when she was not in good health, but was, to her knowledge, 
suffering from organic disease of the heart. It is enough to say 
that it appears from the record that the first premium was paid at 
the time the policy was issued, April 17, 1900, and a receipt to 
that effect, signed by the secretary of the defendant, is in the 
record. What has been said obviates the necessity of considering 
any of the other questions suggested by the appellants. 

The judgment of the Circuit Court is reversed, and the cause 
is remanded for a new trial. 
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SUPREME COURT OF TEXAS. 


MARYLAND CASUALTY CO. 
v8. 
HUDGINS.* 


An accident policy insuring against bodily injuries sustained through ex- 
ternal, violent and accidental means, provided that it should not be 
liable for injuries resulting from poison, or anything accidentally or 
otherwise taken. Death was alleged to have been due to the acci- 
dental eating of spoiled oysters, which inflamed the intestines. The 
answer set up that the oysters were voluntarily eaten, and if death re- 
sulted it was because they contained ptomaine poison. 


Held, That according to the pleadings death was due to oysters volun- 
tarily eaten, and was a cause excepted from the policy, whether they 
were poisonous or not, and whether the eating of such oysters was 
accidental or not, and the company was not liable. 


Error to Court of Civil Appeals of Fifth Supreme Judicial Dis- 
trict. Action by Sallie N. Hudgins against the Maryland Casu- 
alty Company. Judgment for plaintiff affirmed by Court of Civil 
Appeals, and defendant brings error. 


BAKER, BoTts, BAKER & Loverr and J. S. McEAcuin, /for 
Plaintiff in Error. 
SHEPPARD, JONES & SHEPPARD, for Defendant in Error. 


Browy, J. 


On October 6, 1900, the Maryand Casualty Company, a foreign 
corporation doing business in Texas on a permit from the State, 
issued and delivered to William T. Hudgins a policy of accident 
insurance which contained these stipulations :-— 


The Maryland Casualty Company, Baltimore, Md., herein- 
after called the company, does hereby insure Wm. T. Hudgins, 
of Texarkana, in the county of Bowie and State of Texas, here- 
inafter called the assured, by occupation a lawyer, classified by 
the company as “A Spl.,” for the term of twelve months, begin- 
ning on the 6th day of October, Ig00, at 12 o’clock noon, and 
ending on the 6th day of October, 1901, noon, standard time, 
in the amount of five thousand dollars, principal sum, and $25 
weekly indemnity against bodily injuries, sustained through 
external, violent and accidental means, as-follows: tst. If 
death shall result from any such injury independent of all other 
causes within ninety days from the happening of the accident 
causing such injury, the company will pay the principal sum 
above specified to Mrs. Sallie N. Hudgins, wife of the assured, 


* Decision rendered, Nov. 16, 1903. 
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if surviving, otherwise to the legal representatives of the as- 

sured. * * * This insurance does not cover * * * in- 

juries fatal or otherwise, resulting from poison or anything 
accidentally or otherwise taken, administered, absorbed, or in- 
haled. 

Mrs, Sallie N. Hudgins, the beneficiary in the said policy, insti- 
tuted suit in the District Court of Bowie County, and by appro- 
priate allegations set up the making and delivering of the policy, 
her right to maintain the suit, and the death of Wm. T. Hudgins, 
alleging the facts in connection with the said death, and the 
causes which brought it about, as follows: “That while said 
policy was in full force and effect, according to the face and read- 
ing thereof; to wit, on October 28, 1900, the said Wm. T. Hud- 
gins did receive a bodily injury through external, violent, acci- 
dental means, from which, independently of all other causes, the 
said Wm. T. Hudgins died on November I, 1900; that the nature 
and character of said accident to the said Wm. T. Hudgins, and 
the injury arising therefrom and causing his death, were as fol- 
lows: That on October 28, 1900, the said Wm. T. Hudgins 
ordered, among other things, for his dinner, some raw oysters ; 
that some of said oysters were unsound and spoiled; that the 
said Wm. T. Hudgins accidentally ate one or two of said oysters, 
and soon thereafter discovered that they were unsound and 
spoiled; that at the time he ate them he did not know that they 
were unsound and spoiled; that had he known that said oysters 
were unsound and spoiled before he ate them he would not have 
eaten them; that as soon as he detected their unsound and 
spoiled condition he quit eating them; that a few hours after he 
had eaten said unsound and spoiled oysters his stomach began 
to cramp him, and pains seized him in his bowels and stomach; 
that he became sick at his stomach, vomited, and passed bloody 
mucus actions from his bowels; that said unsound and spoiled 
oysters had passed into his intestines, and inflamed his bowels to 
such an extent that they were obstructed and prevented from 
performing the functions essential to the maintenance and sus- 
tenance of life; that he steadily and rapidly grew worse, until he 
died on November 1, 1900, from the effects of eating said un- 
sound and spoiled oysters accidentally, and from the effects of 
said unsound and spoiled oysters lodging in his intestines acci- 
dentally, the one or both of said accidents being the proximate 
cause of his death.” 


Defendant answered by a general demurrer, by special excep- 
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tions, and a general denial, and specially pleaded as follows: 
“And for further answer defendant says that said policy contains 
a stipulation that said policy does not cover injuries, fatal or 
otherwise, resulting from poison, or anything accidentally or 
otherwise taken, administered, absorbed, or inhaled, and that, if 
said unsound or spoiled oysters caused the death of said Wm. T. 
Hudgins, it was because said spoiled oysters contained ptomaine 
poison, and that therefore defendant is not liable, and plaintiff 
ought not to recover, and of this it puts itself upon the country.” 
The evidence established the allegations of the petition as to the 
manner of Hudgins’ death, but the facts need not be repeated. 

Upon a trial before a jury, after the evidence was introduced, 
the defendant in the court below filed the following demurrer to 
the evidence and motion for instruction: ‘Now comes the de- 
fendant, by Webber & Webber and Dan T. Leary, its attorneys, 
and says the evidence offered herein and introduced by the plain- 
tiff fails to show any right for plaintiff to recover herein, and 
defendant demurs to the evidence of plaintiff, and says the same 
is not sufficient to entitle plaintiff to a judgment. Wherefore the 
defendant prays that the court instruct the jury to return a ver- 
dict in favor of the defendant.” The court refused the request to 
instruct the jury to find for the defendant, and proceeded with 
the trial, submitting the issues to the jury, and verdict was ren- 
dered for the plaintiff for the amount of the policy, with interest 
thereon, which judgment was by the Court of Civil Appeals af- 
firmed. 

The Court of Civil Appeals held that the answer specially set 
up that the deceased died from ptomaine poison, and under such 
answer the defense that the oysters were voluntarily taken into 
the stomach, and that death ensued therefrom, was not admissi- 
ble. The answer of the defendant set up the clause excepting 
from liability death or injury arising from poison, or anything 
taken, etc., and alleged, that if the oysters taken or swallowed by 
the deceased caused his death, then it was because the said oys- 
ters contained “ptomaine poison.” The word “because” marks 
the means by which death was produced and not the reason why 
the defendant is not liable; but the answer continues, “and 
therefore the defendant is not liable,” etc., which refers to all of 
the facts set up in the answer as constituting a defense to the 
plaintiff's claim. Plaintiff's petition contains specific allegations 
of the facts attending the eating of the oysters by deceased, and 


the manner in which it is claimed the oysters produced the death 
Vou. XXXIII.—14. 
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of Hudgins. The facts alleged in the petition, taken in connec- 
tion with the answer of defendant, were sufficient to present the 
whole defense claimed by the defendant. It is a well-established 
rule of pleading in our court that facts alleged by one party need 
not be pleaded by the other: Lyon & Bribble vs. Logan, 68 Tex., 
525; Gaston vs. Wright, 83 Tex., 286. 

The court erred in refusing to sustain the defense that the in- 
jury was excepted from the obligation of the contract presented 
under the following assignment of error. ‘The court erred in 
overruling defendant’s demurrer to plaintiff's evidence, and in 
refusing to sustain and grant defendant’s motion herein to in- 
struct the jury in this case to return a verdict in favor of the de- 
fendant.” The policy sued upon contracted to indemnify William 
T. Hudgins against bodily injuries sustained “through external, 
violent, and accidental means,” but the policy did not propose to 
indemnify against the consequence of all accidents. Much argu- 
ment has been indulged in by the counsel for defendant in error 
as well as the learned judge who wrote the opinion of the Court 
of Civil Appeals to establish that the means by which Hudgins 
lost his life was accidental. In the view we take of the case it is 
unnecessary to discuss that question, for, granting that it comes 
within the terms of the policy, as being “external, violent, and 
accidental,” yet it is just the character of accident which is spe- 
cifically excepted from the obligation by this language :-— 


This insurance does not cover * * * injuries, fatal or oth- 
erwise, resulting from poison, or anything accidentally or 
otherwise taken, administered, absorbed, or inhaled. 


The word “take” means to eat as food, to swallow. Webster’s 
Dict., word “take,” 2d para. b. The true meaning of the policy 
will be shown by reading its different clauses which bear upon 
this question in connection, thus :— 


“The Maryland Casualty Company * * * does hereby 
insure William T. Hudgins * * * for the term of twelve 
months * * * against bodily injuries sustained through ex- 
ternal, violent and accidental means. * * * This insurance 
does not cover injuries, fatal or otherwise, resulting from poi- 
son or anything accidentally or otherwise taken. * * * But 
it is understood that this policy covers the assured, according 
to the terms hereof, in the event of his injury from * * * 
choking in swallowing. 


The last clause quoted was introduced to qualify the excepting 
clause; the words “choking in swallowing” can refer to no word 
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in the qualified clause except “taken,’ 
meaning of that word. 

It is true that the policy should be construed in that manner 
which is most favorable to the assured, and if the language of the 
contract is fairly susceptible of any construction that would make 
the insurer responsible for the loss it would be the duty of the 
court to place such construction upon it; but the courts cannot 
undertake to make a new contract, in disregard of the plain and 
unambiguous language used by the parties. The plain meaning 
of this language is that the company excepts from its liability all 
injuries which may arise from whatever thing of any kind or 
character, poisonous or not, that Hudgins might voluntarily and 
consciously take into his stomach—that is, to swallow as food or 
drink—and any other meaning attributed to the exception would 
be in disregard of the plain language, and would give to the 
policy a force and effect never intended by the parties. 

There is no doubt that the oysters, whether poisonous or not, 
and whether taken accidentally or not, were consciously and vol- 
untarily swallowed by Hudgins, and, this being the case, it comes 
strictly and clearly within the terms of the excepting clause, and 
there can be no liability under that contract for the injury which 
resulted in his death: Carnes vs. lowa Traveling Men’s Ass’n 
(lowa), 76 N. W., 683; Kasten vs. Inter-State Casualty Co. 
(Wis.), 74 N. W., 534: Early vs. Standard Life & Accident Ins. 
Co. (Mich.), 71 N. W., 500; Pollock vs. U. S. Mutual Accident 
Ass’n, 102 Pa., 234; McGlother vs. Provident Mutual Accident 
Co., 32 C. C. A., 318; Westmoreland vs. Preferred Accident Ins. 
Co. (C. C.), 75 Fed., 244; Bayless vs. Travelers Ins. Co., 2 Fed. 
Cas., 1077 (No. 1, 138); Cole vs. Accident Ins. Co., Limited, Law 
Times, vol. 61 (N. S.), 227. 

In Pollock vs. United States Mutual Accident Association, be- 
force cited, the Supreme Court of Pennsylvania said: “To re- 
move all doubt as to the liability of the association to the plaintiff 
in this case, the certificate further declares the benefits under it 
shall not extend to any death or disability which may have been 
caused by the taking of poison. It is not necessary that the poi- 
son be taken with an intent to produce death, in order to defeat 
a claim flowing from the right of membership. If the poison be 
innocently taken, and without any knowledge of the injurious 
effect which it was likely to produce, and did produce, so far as 
the person taking it is concerned, the effect may be said to be 
accidental. If we go a step further, and admit in such case that 


and serves to define the 
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the means are accidental, yet it is one of the accidental means ex- 
pressly excepted from the protective power of the certificate.” 


In the case of Westmoreland vs. Preferred Accident Associa- 
tion, before cited, there was the same exception in the policy as 
that under consideration. In that case the party died from inhaling 
chloroform, which produced death. The chloroform was prop- 
erly administered by a physician, and it was claimed that, while 
the administering of the chloroform was intentional, the effect 
was accidental, and therefore within the terms of the policy. 
Judge Newman used this language: “How could there be a case 
that comes more clearly within the language of this exception, 
in the sense in which it must have been used? It need not neces- 
sarily, it seems to me, be malpractice or carelessness on the part 
of the physician or surgeon; but certainly, to come within this 
exception, the medical or surgical treatment must be the proxi- 
mate cause of death. If this is not true of this case, it seems diffi- 
cult to imagine a case to which the exception would apply. So 
that, considering the right to recover of the company under the 
general terms of the policy, or under either of the exceptions just 
referred to, I am clear that there is no liability.” The death of 
Hudgins in this case was caused by swallowing unsound oysters, 
and, whether it was “accidental or otherwise,” it is strictly with- 
in the exception contained in the policy. 

Many cases have been cited to show that inhaling of gas from 
which death followed must be voluntary, to bring it within the 
terms of this exception; but, granting the full force of those au- 
thorities, they do not support the claim of defendant in error, be- 
cause there is no doubt from the evidence that the oysters were 
voluntarily taken into the stomach of Hudgins. 

Miller vs. Fidelity & Casualty Company (C. C., 97 Fed., 836) 
is more nearly analogous to the case now before us in its facts 
than any other that has been cited by appellees; but we do not 
regard it as sound in its doctrine as applied to the facts before 
that court, and it certainly does not bear upon the question now 
before us. The main question discussed by the court in that case 
was whether the injury resulted from external, violent, and acci- 
dental means, but neither of the questions are involved in the 
<lecision of this case. The case of Healey vs. Mutual Accident As- 
sociation (Ill., 25 N. E., 52), is somewhat similar in its facts to 
this, but the question discussed and decided in that case was the 
same as in the preceding case. 

It is claimed that, while the eating of the oysters was not acci- 
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dental, the eating of spoiled oysters was accidental because 
Hudgins did not intend to eat unsound oysters—the accident 
consists in the state of the thing swallowed. This is a shadowy 
distinction, but, admitting it to be sound, it does not take the case 
out of the exception; for the spoiled oysters was a thing, it was 
“taken,” from which the injury resulted, which brings the case 
under the exception, and takes it out of the obligation of the con- 
tract. 

We are of opinion that the undisputed evidence in this case 
shows that the death of William T. Hudgins was caused by 
means embraced within the exception from liability contained in 
the contract of insurance, and that no causé of action was or can 
be shown against the plaintiff in error upon that contract. The 
District Court erred in not instructing the jury to find a verdict 
for the defendant below and the Court of Civil Appeals erred in 
affirming that judgment. It is therefore ordered that the judg- 
ments of the District Court and of the Court of Civil Appeals be 
reversed, and judgment be here entered; that Sallie N. Hudgins 
take nothing by her suit; that the Maryland Casualty Company 
go hence without day, and recover of Sallie N. Hudgins all costs 
in all of the courts. 
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SUPREME COURT OF TEXAS. 


WASHINGTON LIFE INS. CO. 
ve. 


BERWALD.* 


A policy making the wife beneficiary vests an interest in her which the 
husband cannot destroy, except in the way prescribed in the policy or 
the law. 


Where the husband took out such a policy, but failed to pay the second 
premium, and it was claimed that the time of payment had been ex- 
tended by the agent, whereas, a notice on the policy denied such 
right to agents, and that though the statutory notice had been mailed 
as to the premium due, according to the policy, but no notice had 
been mailed regarding the extended premium, and there was evidence 
that during the period of extension the insured had procured a policy 
from another company, stating that he intended abandoning the origi- 
nal policy. 

Held, That such action and declaration by insured was not an actual 
abandonment, that the consent of the wife was requisite for that pur- 
pose. 


Error to Court of Civil Appeals of Fifth Supreme Judicial Dis- 
trict. Action by Rosa Berwald against the Washington Life In- 
surance Company. Judgment of the Court of Civil Appeals 
affirming a judgment for plaintiff, and defendant brings error. 


ETHERIDGE & BAKER, for Plaintiff in Error. 
W. P. FINLEY and ISRAEL DREEBEN, for Defendant in Error. 


Brow\N, J. 

On the 21st day of November, 1898, the Washington Life In- 
surance Company issued and delivered to Louis Berwald a policy 
of insurance upon his life in the sum of $2,000, payable to Rosa 
Serwald, his wife, conditioned upon the annual payment of $60.70 
as premium thereon for twenty years, or until the death of the 
insured if it should occur before the expiration of twenty years. 
Among other provisions, the application for the policy, which was 
made a part of the contract, contained this provision: ‘“ That the 
policy now applied for shall be in the form in use by the company 
and that the contract contained in such policy and in this applica- 
tion shall be construed according to the law of New York, the 
place of the said contract being agreed to be the home office of 
the company.” The statutes of the State of New York regulat- 
ing insurance companies contains the following provision :— 
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No life insurance company doing business in this State shall 
within one (1) year after default in the payment of any pre- 
mium, instalment or interest, declare forfeited or lapsed, any 
policy hereafter issued or renewed and not issued upon the 
payment of monthly or weekly premiums, or unless the same 
is a term insurance contract for one year or less, nor shall any 
such policy be forfeited or lapsed by reason of non-payment 
when due of any premium, interest or instalment, or any por- 
tion thereof required by the terms of the policy to be paid 
within one (1) year from the failure to pay such premium, in- 
terest, or instalment, unless a written or printed notice, stating 
the amount of such premium, interest, or instalment or portion 
thereof, due on such policy, the place where it shall be paid 
and the person to whom the same is payable, shall have been 
duly addressed and mailed to the person whose life is insured, 
or the assignee of the policy, if notice of the assignment has 
been given to the corporation at his or her last known post- 
office address in this State, postage paid by the corporation or 
by any officer thereof, or person appointed by it to collect such 
premium at least fifteen (15) and not more than forty-five (45) 
days prior to the day when the same is payable. The notice 
-shall also state that unless such premium, interest, or instal- 
ment or portion thereof then due shall be paid to the corpora- 
tion, or to the duly appointed agent or person authorized to 
collect such premium, by or before the day it falls due, the 
policy and all payments thereon will become forfeited and void, 
except as to the right to a surrender value or paid-up policy as 
in this chapter provided. If the payment demanded by such 
notice shall be made within its time limited therefor, it 
shall be taken to be in full compliance with the require- 
ments of the policy in respect to the time of such payment ; 
and no such policy shall in any case be forfeited, or declared 
forfeited, or lapsed, until the expiration of thirty (30) days 
after the mailing of such notice. The affidavit of any 
clerk, officer or agent of the corporation, or of any one 
authorized to mail such notice, that the notice required by 
this section has been duly addressed and mailed by the cor- 
poration issuing such policy shall be presumptive evidence 

’ that such notice has been duly given. No action shall be main- 
tained to recover under a forfeited policy, unless the same is in- 
stituted within one (1) year from the day upon which default 
was made in paying the premium, instalment, interest or por- 
tion thereof, for which it is claimed that forfeiture issued. 


Louis Berwald paid the first premium when the policy was de- 
livered, but he failed to pay the premium which fell due on the 
21st day of Novemer, 1899, about which time Reinhardt & Son, 
the State agents of the insurance company in Texas, called upon 
Berwald for the premium, and it was agreed between them 
that the time for the payment should be extended for thirty days. 
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The policy contained the following provision: “No person, ex- 
cept the president, vice-president or secretary is authorized to 
make, alter or discharge a contract, or to waive forfeitures.” 
This provision was at the bottom of the policy below the signa- 
tures of the officers of the company, and was not embraced in the 
conditions and benefits as indorsed upon said policy. At the end 
of the thirty days for which payment had been extended by Rein- 
hardt & Son, Louis Berwald failed to pay the premium upon de- 
mand of him by the said Reinhardt & Son, and soon thereafter 
died without having paid it. The notice required by the statute 
of New York was mailed to the address of Louis Berwald at 
Dallas, according to the requirements of that law, but there was 
no notice mailed to the said Berwald, as required by the statute, 
concerning the payment which fell due at the end of the thirty 
days. After the second premium fell due, Louis Berwald was 
negotiating with the Pacific Mutual Life Insurance Company for 
a policy on his life for the sum of $2,000, payable to Rosa Ber- 
wald, his wife. There was evidence sufficient to establish the fact 
that Louis Berwald intended to abandon the policy issued to him 
by the plaintiff in error, and Harry Cerf, the agent of the Pacific 
Mutual Life Insurance Company, testified that Louis Berwald 
told him that he gave up the policy here sued upon. The Pacific 
Mutual Life Insurance Company issued to Louis Berwald a 
policy for $2,000, payable to Rosa Berwald, which was in force 
at the death of Louis Berwald, and that policy was collected by 
the defendant in error. There is no evidence to show that Rosa 
Berwald knew that her husband intended to or attempted to sur- 
render the policy sued upon when he took the policy from the 
Pacific Mutual. 

There are no questions made upon the pleading in this case, 
and it is unnecessary to set them out except that the defendant in 
error claims that the answer of the insurance company, which is 
attempted to set up a surrender of the policy, is not sufficient to 
admit the evidence upon that subject. There is a conflict of evi- 
dence upon the fact, as claimed by the defendant in error, that 
the time for the payment had been extended by Reinhardt & 
Son; also upon the authority of Reinhardt & Son to make the 
extension of the payment; but the Court of Civil Appeals found 
upon both questions in favor of the defendant in error. .The de- 
fendant in error also controverted the claim of the plaintiff in 
error that Louis Berwald intended to or attempted to surrender 
and abandon this policy, and denies that he had the power and 
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authority to do so. There was a trial before a jury, which re- 
sulted in a verdict for the plaintiff for the amount of the policy, 
for damages, attorney’s fees, and interest, which was affirmed by 
the Court of Civil Appeals. We find no error in the record of 
this case which requires a reversal of the judgment and it will 
therefore be affirmed. 

Plaintiff in error presented to the Court of Civil Appeals the 
following assignment of error: “The court erred in refusing de- 
fendant’s requested charge No. 3, which reads as follows: ‘If 
from the evidence you find that Louis Berwald took out a policy 
in the Pacific Mutual, and that he did so with the intention of 
abandoning the policy herein sued upon, and that he did so aban- 
don the policy as herein sued upon, then you will return a verdict 
for the defendant.’”” The assignment was not passed upon by 
the Court of Civil Appeals, because that court held that there was 
no evidence before the jury to justify the submission of the issue 
of abandonment of the policy. We do not pass upon that ques- 
tion, as, in our judgment, admitting that the testimony made the 
issue of abandonment, the charge was properly refused, because 
it does not embody a correct proposition of law. 

When Louis Berwald effected the insurance upon his life in 
favor of his wife, her rights became vested, so that Berwald and 
the insurance company could not terminate the contract without 
the consent of the wife, except in the manner provided by the 
policy or the law: Splawn vs. Chew, 60 Tex., 534; Irwin vs. 
Travelers Insurance Co. (Tex. Civ. App.). In the last case cited 
the subject of litigation was an accident policy, but we can see no 
distinction between that and an ordinary life policy, so far as it 
affects this question. In that case the honorable Court of Civil 
Appeals of the Fifth district, in a well-prepared opinion by Chief 
Justice Finley, followed the case of Splawn vs. Chew, above cited, 
and upon application for writ of error, there being but one point 
presented, this court refused the application, which involved the 
approval of the opinion. Upon a careful examination of the 
question, we find no reason to abandon our line of decisions upon 
that question. It is well supported by the great weight of au- 
thority in this country: Glanz vs. Gloeckler, 104 Ill., 573; Put- 
man vs. New York Life Ins. Co. (La.), 7 South., 602; Packard 
vs. Conn. Mutual Life Ins. Co., 9g Mo. App., 469; Gosling vs. 
Caldwell, 1 Lea, 454; Harley vs. Heist, 86 Ind., 196; Griffith vs. 
New York Life Ins. Co., 101 Cal., 627; Whitehead vs. New York 
Life Ins. Co., 102 N. Y., 143; Stokell vs. Kimball, 59 N. H., 13; 
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Weisert vs. Muehl, 81 Ky., 336; Conn. Mutual Life Ins. Co. vs. 
Baldwin, 15 R. I., 106; Ricker vs. Charter Oak Life Ins. Co., 27 
Minn., 193; Hooker vs. Sugg, 102 N. C., 115; Central Bank vs. 
Hume, 128 U. S., 195. The States of Massachusetts, Connecti- 
cut, New York, Missouri and New Hampshire each have statutes 
upon the subject of insurance in favor of the wife and children, 
which may have controlled the decisions of those States, and they 
are not regarded as authority in support of the proposition we 
have announced. The wife has an insurable interest in her hus- 
band’s life, which she may insure, taking a policy payable to her- 
self or to her children. Therefore it cannot be said that the 
insurance procured by the husband for the wife is a mere gratu- 
ity. It is to protect an existing interest, as well as the perform- 
ance of a duty to the wife. It is a contract about a matter of in- 
terest to the wife, and she can pay the premiums herself in case 
her husband fails to do so, thereby protecting and preserving 
her right: Whitehead vs. New York Life Ins. Co., before cited. 
If she has such interest in the contract that she might protect it 
against the wishes of her husband and the insurance company by 
making payments according to the terms of the contract, she is 
not a stranger to it, and surely her interest is of a character that 
she cannot be deprived of it without her consent, except by her 
failure to see that the terms of the contract are complied with. 
The contention of the plaintiff in error upon this question is sup- 
ported by the following authorities: Clark vs. Durand, 12 Wis., 
223; Foster vs. Gile, 50 Wis., 603; Estate of Breitung, 78 Wis., 
33; Bickerton vs. Jacques, 35 Hun, 119. The opinion in the case 
of Clark vs. Durand, before cited, was prepared by Chief Justice 
Dickson of the Supreme Court of Wisconsin, and is a very strong 
argument in support of his view of the question. He bases the 
decision upon the ground that the beneficiary in a life policy is 
not a party to the contract of insurance, and that there is no legal 
obligation resting upon the insured to maintain the contract in 
favor of the beneficiary, from which he draws the conclusion that 
until the death of the insured the contract is under his control, 
and that he may, with the consent of the insurance company, 
change it so as to substitute another beneficiary, or he may sur- 
render it entirely. This was qualified in Foster vs. Gile (50 Wis., 
607), in which the court said that the doctrine of Clark vs. 
Durand was an extreme view of the law, and announced its con- 
clusions thus: “Notwithstanding what was said in Clark vs. 
Durand, we think the taking of the policy by the insured, payable 
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to another, is so far in the nature of an executed voluntary settle- 
ment that it vests in the person to whom the insurance money is 
made payable an actual subsisting interest in the policy, but not 
the absolute, unconditional ownership of it and of the moneys 
therein agreed to be paid. The interest of the beneficiary is sub- 
ject to the right of the insured, who has paid the premiums, to re- 
voke the same, and retain it himself, or vest it elsewhere.” In 
the Estate of Breitung, before cited, Cassoday, J., filed a vigorous 
and strong dissenting opinion, in which he reviewed the authori- 
ties, and challenged the correctness of the line of decisions in that 
State upon this question. The majority of the court said: 
“Now, it is said that this doctrine is opposed to the great weight 
of authority, and we are urged to change our decision on the sub- 
ject so as to bring it in harmony with the decisions elsewhere. 
In answer to this suggestion we observe that we are bound to 
adhere to the rule which has been so long established in this 
State. If that rule is found not to be salutary or wise, it is within 
the power of the Legislature to change it, and it is much better 
that the change come that way than that this court depart from 
the rule which has so long been acted upon as settled.” From 
this language it would seem that the majority were almost per- 
suaded to give up their position, but felt themselves bound by 
the rule of stare decisis to adhere to the line of decisions there- 
tofore established. Undoubtedly, there are strong reasons why 
the rule as it has been settled in the State of Wisconsin should 
prevail, yet upon the whole we believe that the stronger reason 
is in favor of that which has been adopted by the majority of the 
courts. One of the objections to holding that the policy vests an 
interest in the beneficiary is that it deprives the insured of the 
privilege of changing the provision so as to meet the changed 
conditions of his family; but this objection is well answered by 
the Supreme Court of Indiana in Harley vs. Heist, before cited, 
in this manner: “It is said further that to deny to the husband, 
who has paid the premium, the right to dispose of the policy to 
his own use, aiter the death of the wife, imposes upon him a 
hardship and wrong. A sufficient answer to this is that, if he 
wishes to retain to himself the control and ownership of the 
policy in such case, he may so provide in the policy.” 
Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


WISCONSIN NAT. LOAN & BUILDING ASS’N 
v8. 


WEBSTER kt At.* 


The policy insured property foreclosed by the mortgagee in alleged 

oa of its cocitianes, but containing the mortgagee clause provid- 

for payment to the mortgagee notwithstanding its breach, and 

— rogation in such case to the rights of the mortgagee. After a loss 

by fire the insurer paid to the mortgagee the amount of its judgment 

under foreclosure, and took an assignment of the judgment. There- 

after it paid to insured a small balance due under agreement that all 

claims of insured were waived and without prejudice to the right of 
the company to enforce the judgment. 


Held, That the company, by paying the amount of its policy, had not 
waived the conditions of forfeiture. 


Appeal from Circuit Court, Milwaukee County. Foreclosure 
action by the Wisconsin National Loan & Building Association 
against Frank N. Webster and others, in which, after judgment 
of foreclosure, the Continental Insurance Company, as assignee 
of the judgment, made application for confirmation of a sale of 
the property and deficiency judgment. From an order making 
the Continental Insurance Company a party plaintiff, and requir- 
ing it to satisfy and discharge the foreclosure judgment, it ap- 
peals. Reversed. 


Statement of facts by DopGE, J. 

In May, 1901, the plaintiff building and loan association held a 
mortgage upon certain real estate of the defendant Webster, 
which had been defaulted, and upon which foreclosure action had 
been instituted and gone to judgment on July 7, 1900. That as- 
sociation also held an insurance policy of the appellant Conti- 
nental Insurance Company for $1,000, dated April 15, 1899, of 
Wisconsin standard form, and bearing the Wisconsin standard 
mortgagee clause, with provision for payment by the company to 
the mortgagee notwithstanding certain breaches of condition by 
the owner, and for subrogation of the insurance company to the 
rights of the mortgagee in case of any payment under that clause. 
On May 10, Igo1, the buildings on the premises were destroyed 
by fire. The appellant insurance company claimed it was not 
liable to the defendant because the premises had been allowed to 
be vacant, without notice to or consent by the company, for sev- 
~® Decision rendered, Nov.17,109.. 22 .|.|.|.|.\.\_\_\_... 
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eral months prior to and including the time of the fire, and for 
the reason that no notice was given it of the institution of the 
foreclosure proceedings. Suit was commenced by defendant 
Webster against the insurance company, joining the building and 
loan association as plaintiff, to recover on this policy, and de- 
fense was interposed -upon the grounds above stated, among 
others. On October 15, 1901, the insurance company paid to 
the building and loan association $972.75, the total amount due 
upon its foreclosure judgment, and received an assignment of 
the foreclosure judgment, and also received a receipt acknowl- 
edging payment of said sum in full satisfaction of all claims and 
demands in favor of said association and against the company 
upon the policy, and releasing and discharging all claim in favor 
of the association thereon. Thereafter, on December gth, the 
defendant Webster and the insurance company entered into a 
written stipulation of settlement whereby the company paid to 
him $27.25, and the action against the insurance company was 
agreed to be discontinued and dismissed. By the stipulation 
Webster waived all claims and demands of every nature under 
said policy, and it was agreed that the transaction should be 
Without prejudice to defendant’s [insurance company’s] right, 


if any such it has, to proceed on, collect, and enforce the pav- 
ment of : 


The judgment of foreclosure (above described) 


Which has come into the hands of said defendant, and gener- 
ally without prejudice to defendant’s indemnifying itself under, 
proceeding on, and enforcing its right to subrogation, transfer, 
and assignment, and other rights and remedies provided dn 
the mortgage clause attached to said policy, if any; which 
alleged claims, if any, the plaintiff Webster does not recognize, 
and in no way herein admits or waives his defense thereto; 


Also that the transaction 


Shall not be considered as an admission or concession of any 
past or present liability by said defendant [insurance com- 
pany] to said Webster under said policy. 

As a part of the same transaction, Webster gave his receipts, 
in the usual form, acknowledging payment of the amount “ in 
full satisfaction, compromise, and indemnity for all claims and 
demands upon said company ” for the loss by fire, and released 
and discharged the company from all further claim by reason of 
the loss, and canceled the policy. Judgment was thereupon en- 
tered in the suit against the insurance company on December 
10, 1901, that the action “ be discontinued now and forever, and 
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that plaintiff’s complaint therein be dismissed upon the merits,” 
without costs. On September 2, 1902, the insurance company, 
without being substituted as plaintiff in the foreclosure action, 
proceeded to make sale under the foreclosure judgment, and a 
stipulation was entered into that such sale might be in form made 
without prejudicing the rights of the parties to submit to the 
court all claims for or against the validity of the insurance com- 
pany’s demands under said judgment. Sale was made, property 
bought in by the insurance company for less than the amount of 
the judgment, and application made for confirmation and judg- 
ment for deficiency; at which stage, in opposition to such mo- 
tion, the defendant Webster interposed a petition alleging that 
the foreclosure judgment was paid in full, and demanding can- 
cellation thereof and of the sale thereunder, and return of the 
title of the premises to him. An affidavit was filed setting out 
the above-mentioned grounds of defense to any claim upon the 
insurance policy, and asserting the claim of the company to sub- 
rogation under the mortgagee clause by reason of its payment to 
the mortgagee. The court referred certain questions of fact and 
the legal deductions therefrom to a referee; namely, whether 
the insurance company paid the building and loan association 
and defendant Webster the full amount of insurance, the amount 
and date of such payment to each ;_ whether receipts were given, 
and whether the receipts were connected with any other stipu- 
lations; whether the judgment of foreclosure has been paid, and 
the facts in reference to such payment; and whether the judg- 
ment of foreclosure should be satisfied and discharged; and later 
modified that order by expressly withholding from such refer- 
ence any question of the forfeiture of the policy by reason of 
alleged vacancy or otherwise. After taking considerable testi- 
mony, the referee reported that the full amount of $1,000 on the 
policy had been paid in the manner hereinabove recited; that 
thereby the judgment had been satisfied and discharged, and 
that the same ought to be canceled by order of court—which re- 
port was adopted by the court, and order entered that the sheriff 
sale be set aside; that the Continental Insurance Company be 
made a party plaintiff to the foreclosure action, and should sat- 
isfy and discharge the foreclosure judgment. Bill of exceptions 
embodying the proceedings was duly settled. From that order 
the Continental Insurance Company appeals. 


Nout & Nou, for Appellant. 
F. M. McVickEr, for Respondents. 
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DoncE, J. (after stating the facts). 

The actual decision of the trial court which resulted in the 
order appealed from was to the effect that the appellant insur- 
ance company, by paying the full amount of its policy, had so 
effectively waived all forfeitures under the terms of the policy by 
reason either of vacancy without consent or of commencement 
of foreclosure proceedings without notice to the company that it 
could not assert that the policy had become void. It seems al- 
most too plain for debate that such decision ignored or neutral- 
ized the express stipulation of the parties at the time of the 
payment to defendants of the $27.25, which, it is true, equaled the 
full face of the policy, with the previous payment to the mortga- 
gee. Clearly, no waiver of forfeitures could be predicated upon 
the payment to the mortgagee of the amount of its mortgage. 
That payment the company was required to make by virtue of 
the mortgagee clause, whether the policy had become void or 
not. It is in evidence that it was made for that reason, and to- 
facilitate the subrogation provided for in that class—perhaps un- 
necessarily—an express and formal assignment of the foreclos- 
ure judgment was made to the insurance company. These facts 
exclude any inference that the insurance company intended to 
waive any forfeitures in making that payment. So, when the 
appellant and respondents met to settle their litigation, no waiver 
had taken place, and appellant’s right by subrogation to enforce 
the foreclosure judgment was clear and complete, if the policy 
was void for either of the reasons now assigned. Whether the 
payment of the balance of the policy to the defendants in silence 
and with no reservation of pre-existing rights might have proved 
or constituted a waiver, need not be decided. The parties, in 
the most explicit terms, by their stipulation agreed that it should 
have no such effect. This left them in the same relative situa- 
tion that they were before that payment was made. The appel- 
lant had a right to enforce the foreclosure judgment if the 
amount paid to the mortgagee was, by reason of forfeiture, not 
payable to the defendants upon the policy, and defendants had 
the right to insist that no forfeiture had taken place. 

Clearly, then, the court erred in deciding as matter of law, 
without hearing the facts, that the policy was not forfeited; and 
the question presents itself whether, upon this record, it should 
be held that the forfeiture is established, so that an order ought 
to have been entered sustaining appellant’s rights to foreclosure 
sale and deficiency judgment, or whether the question of fact on: 
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which the forfeiture is predicated should still be tried. It is, of 
course, obvious that that question has not been tried by the ref- 
eree or by the court. The only thing in the record bearing 
thereon is the affidavit asserting that fact which was presented in 
answer to the defendants’ affidavit stating why the appellant’s 
application for confirmation should not be granted, and also as a 
basis for the respondents’ alternative motion to cancel the judg- 
ment. No counter affidavit was filed denying those facts, and 
yet the parties and the court evidently considered that an issue 
was raised, and that the facts stated in that affidavit were not 
admitted. Appellant contended that they ought to be submitted 
to the referee in common with other facts, and the only reason 
urged here for not doing so was their immateriality by reason of 
the waiver which the court predicated upon the payment of the 
money. In this attitude we conclude that it would be unsafe for 
us to assume that the facts of vacancy without consent by the 
insurance company and of absence of notice to it of the foreclos- 
ure proceedings were admitted: Hill vs. Surety Co., 107 Wis., 
19, 28, 34, 81 N. W., 1024, 82 N. W., 691; Brown vs. Griswold, 
109 Wis., 275, 85 N. W., 363. That question, therefore, should 
be passed upon as one of fact by the trial court, either upon ex- 
isting evidence or such other proofs as the court may receive ; 
and, if such forfeiture be established, the appellant’s motion for 
confirmation of foreclosure sale and entry of judgment for the 
ascertained deficiency should be granted. 

Order appealed from is reversed, and cause remanded for fur- 
ther proceedings in accordance with law and this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


FIDELITY MUT. LIFE INS. CO. 
v8. 


PRICE.* 


The policy provided that it should be void if the premium was not paid 
when due. At the request of the insured the company extended the 
time of payment for four months and accepted a note payable in four 
months, and providing, if not paid at maturity, the policy should be 
void. 

Held, That the acceptance of the note was not waiver of forfeiture for the 


entire year. It simply extended the time of forfeiture for four 
months. 


Held, That where the beneficiary could be changed she had no vested 
rights, and even were it otherwise, she could not complain because 
the time had been extended. Her rights depended on payment of the 
premium. 


After the expiration of the time the company demanded payment of the 
note, accompanying the demand with a health certificate showing 
that a forfeiture was claimed, and notifying insured that it must be 
sent to the home office for approval. 


Held, That this did not waive the forfeiture. Nor could the insured com- 
plain because the certificate was not approved after being held by the 
company for six days and then returned. 


A statute provided that no company should make any other contract for 
insurance or agreement as to the contract other than was plainly ex- 
pressed in the policy. 


Held, That if this applied to the note, it simply invalidated the whole 
transaction and avoided the policy for failure to pay the premium 
when due. 


Appeal from Circuit Court, Warren County. Action by Sud 
E. Price against the Fidelity Mutual Life Insurance Company. 
Judgment for plaintiff. Defendant appeals. 


F. H. CALKINS, Stms & CRIDER, and FAIRLEIGH, STRAUS & 
FAIRLEIGH for Appellant. 

LEwIs McQuown, for Appellee. 

PAYNTER, J. 

On the 22d of April, 1896, in consideration of $217.80, and the 
payment of a like sum annually thereafter on the 22d of April 
of each year, the appellant issued a policy on the life of George 
T. Price for $10,000, payable at his death to Sue E. Price, wife 
of the insured. .Before the annual premium became due April 
22, 1900, the insured asked the company to grant an extension of 
four months in which to pay the premium. The manager of the 
appellant’s Louisville office notified Price that he had no au- 


*Decision rendered, Dec. 9, 1903. 
Vou. XXXIII.—15. 





226 Insurance Law Journal. [ March, 


thority to grant the extension without the approval of the home 
office, and inclosed a note for his signature, stating that the mat- 
ter would be submitted to the home office, and that he would be 
advised of the result. The note was dated April 22, 1900, pay- 
able four months after date, and it was accepted by the company. 
It matured on August 22, 1900. Before this note matured, Price 
requested the Louisville office to extend the time for its payment. 
He was again advised that the home office alone had the au- 
thority to grant the extension. The home office declined to 
waive the payment of the note, but agreed to accept $50 and a 
new note for $174.74, payable three months after date. This 
note matured November 20, 1900. He failed to pay that note, 
and died on the 1oth day of December, Igoo. 

Among other provisions, the policy contained the following :— 


Provided, any moneys required to be paid under this policy, 
during the continuance of the contract, must be actually paid 
when due to the said association, and no dues or premiums on 
this policy shall be considered paid, unless a receipt shall be 
given therefor, signed by the president and treasurer, and 
countersigned by the agent or person to whom payment is 
made, as evidence of such payment to him; otherwise, this 
policy shall be ipso facto null and void, and all moneys paid 
hereon shall be forfeited to the said association. 

With the written approval of the president or vice-president, 
the beneficiary herein named may be changed upon the writ- 
ten request of the member, by the surrender of this policy. 

In case of lapse or forfeiture of this policy, it may be revived 
upon the approval of the president or vice-president and medi- 
cal director subject to the rules of the association. 

No agent of the association has any power or authority to 
make, alter or discharge contracts, waive forfeitures, or grant 
credit; and no alteration of the terms of this contract shall be 
valid, and no forfeiture hereunder shall be waived, unless such 
alteration or waiver be in writing and signed by the president 
of the association. 


This action was instituted by the beneficiary, Sue E. Price, to 
recover the amount of the policy; to wit, $10,000. Questions 
raised by counsel will be made to appear in this opinion, hence 
it is unnecessary to summarize them. 

The failure to pay the note executed for the balance of the 
premium, which matured November 20, 1900, is admitted. 
Counsel for the appellee urge that the appellant waived the for- 
feiture, and when once waived it could not be exercised during 
the ensuing year; that this right of forfeiture existed on the 22d 
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day of April, 1900, and the acceptance of the four-months’ note 
for the annual premium due that day was an election to waive the 
forfeiture for the entire year. By the terms of the policy it be- 
comes ipso facto null and void unless the moneys required to be 
paid by it are actually paid when due. At the request of the in- 
sured the company extended the time for the payment of the 
premium for four months, which matured April 22, 1900. This 
was done as an accommodation to the insured. Except for that 
act, he would either have been forced to pay the premium, or 
have allowed his policy to lapse. The company did not agree to 
waive its right of forfeiture, or relieve the insured from his obli- 
gation to pay the premium. It simply agreed to postpone the 
payment of the premium for four months, and that it would not 
exercise its right of forfeiture for that period. It did not agree 
that it would not exercise its right of forfeiture upon the failure 
of the insured to pay the note at its maturity. On the contrary, 
the company and Price agreed that the execution of the note was 
simply setting forward the time of forfeiture, and that the right 
to forfeit was to be exercised at the maturity of the note unless 
it was then paid, for it is recited in the note: “ If this note is not 
paid at maturity, policy D67,852, issued by the Fidelity Mutual 
Life Insurance Company of Philadelphia, for which it is given, 
shall be null and void, without notice to the maker thereof, and 
without any act on the part of the company, and shall remain so 
until restored by its terms.” It was said in St. Louis Mutual 
Life Insurance Co. vs. Grigsby (10 Bush, 310): “ Where, as a 
matter of favor to the insured, credit is extended him for some 
portion of a cash premium, the failure to pay the note represent- 
ing such portion is regarded as a failure to pay the premium, and 
the policy will be forfeited.” The same doctrine is announced in 
Manhattan Life Insurance Co. vs. Myers, 109 Ky., 372; Same 
vs. Pentecost, 105 Ky., 642. The same doctrine is recognized in 
Moreland vs. Union Central Life Insurance Co. (104 Ky., 129), 
and Union Central Life Insurance Co. vs. Duvall (Ky.), 46 S. W., 
518. The parties had the same right to agree to the extension of 
the time for the payment of the premuim and the setting forward 
of the time of forfeiture as they had to enter into the original 
contract of insurance. The beneficiary named in the policy had 
no vested rights in it, because it is expressly provided therein 
that the insured may change the beneficiary by the surrender of 
the policy. Besides, under the express terms of the policy, if 
the beneficiary was not changed, she did not have any rights un- 
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der it, unless the premiums were actually paid. She could not 
complain because the company as a matter of grace extended the 
time of payment of the premium and the time for the exercise of 
the right of forfeiture. It is contended by counsel for the appel- 
lee that the case of Johnson vs. Southern Mutual Life Insurance 
Co. (79 Ky., 403) supports his: position. That case expressly 
recognizes the doctrine which we here enunciate, for the court 
said in that case: ‘“ The execution of the note for $107, and the 
extension of time for its payment beyond the day on which the 
annual premium was agréed to be paid for the year ending Octo- 
ber 21, 1875, did not constitute a waiver of the forfeiture of the 
policy upon the part of the company, but it was an agreement 
not to enforce the consequences of the forfeiture for ninety days 
after the period at which it was originally agreed the forfeiture 
should take place: [St. Louis Mut. Life Ins. Co. vs. Grigsby], 
10 Bush., 314.” The court, however, seems to hold in that case 
that an unconditional demand for the payment of the note and 
the retention of it by the company amounted to a waiver of for- 
feiture for the premium year. 

It is urged that the forfeiture was waived by an unconditional 
demand for the payment of the note of $174.74 after maturity. 
The question presented is not one of preventing the lapse of a 
life policy, but of the revival of one which has already been for- 
feited. Both the appellant and Price understood that the failure 
to pay the note operated as a forfeiture of the policy. Under the 
doctrine which this court has repeatedly announced, if there had 
been an unconditional demand for the payment of the note after 
its maturity, unaccompanied by an explanation showing a differ- 
ent intent, it would be evidence in itself of an intention to waive 
ihe forfeiture: Moreland vs. Union Central Life Insurance Co., 
104 Ky., 129. In that case the court said: ‘“ We can see how, 
without a waiver of the forfeiture being manifested, the note 
might not be returned to the assured through oversight or negli- 
gence, or even be retained for the purpose of allowing the as- 
sured to reinstate the policy by its payment; but a demand of 
payment, unaccompanied by an explanation showing a different 
intent, is evidence in itself of an intention to waive the forfeiture. 
It seems to us that to send the note to its attorneys for collec- 
tion, and to demand its payment, are evidence of an intention to 
waive the right to insist on a forfeiture:” Union Central Life 
Insurance Co. vs. Duvall (Ky.), 46 S. W., 518. In passing upon 
the question of waiver of the right of forfeiture in Phoenix Insur- 
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ance Co. vs. Stevenson (78 Ky., 156), the court said: ‘“ The act 
or conduct of the company, in order to operate as a waiver of its 
right to rely upon the breach as a release from liability, must be 
such that the insured might reasonably infer therefrom that the 
company did not mean to insist upon the forfeiture. The insured 
must have been misled to his prejudice.” Price well knew from 
the terms of his policy and previous transactions under it that 
when the policy lapsed for the non-payment of premiums the 
forfeiture could only be waived at, the home office in the pre- 
scribed way. It is true the Louisville office demanded the pay- 
ment of the note, but that demand was accompanied by a request 
that he sign a certificate of health, which was to be approved by 
certain officers of the company at its home office. When the 
manager of the Louisville office demanded the payment of the 
note, he inclésed a certificate of health, which showed that the 
company claimed the policy was forfeited. So the demand was 
not unconditional, but was accompanied by the claim that a for- 
feiture of the policy was claimed. In addition to that, Price was 
advised that the certificate of health would have to be sent to the 
home office for approval. Price, on December 1, 1900, signed a 
certificate of health containing the following language :— 

Policy No. D67,852 on my life, issued by the Fidelity Mu- 
tual Life Insurance Company, being void by reason of the 
non-payment of the note 6,419, due and payable thereon the 
20th day of November, 1900. Now, therefore, for the purpose 
of obtaining a revival of said policy, and as a basis of such a 
revival, * * * 

This shows that Price understood that the company claimed 
that the policy was forfeited, and he applied to it to have the 
forfeiture waived. We are of the opinion that there was no un- 
conditional demand for the payment of the note. 

It is claimed for the appellee that the note for the premium 
containing the forfeiture clause for failure to pay is a contract as 
to insurance, and void under the statutes, unless attached to the 
policy. In support of that contention Provident Savings Life 
Assurance Society vs. Puryear’s Adm’r (Ky., 59 S. W., 15) is 
cited. The statute referred to, among other things provides that 
no insurance company “ shall make any contract of insurance or 
agreement as to such contract other than is plainly expressed in 
the policy issued thereon:” Ky. St., 1899, § 656. This clause 
evidently is not applicable to the facts of this case. It relates to 
the time the policy was issued. If it had the effect, as contended 
by counsel, that the note was void, and likewise its provisions, 
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because it was not attached to the policy, the appellee could not 
get any benefit from the execution of the note. If it was void 
because it was not attached to the policy, its terms would not be 
binding on either party. The logic of counsel’s position would 
be that, as there was no valid agreement between the parties as 
to the extension of time for the payment of the premium, the 
policy was forfeited on the 20th of November, 1900, and the 
insured was never relieved from the forfeiture. If the contract 
was void, then the court would not uphold the part that was 
benéficial to the insured; to wit, the extension of time for the 
exercise of the right of forfeiture, and deny the company the 
right to insist upon the forfeiture upon the failure to perform 
that part of the contract which induced the company to extend 
the time for declaring the forfeiture. , 

The certificate of health was signed December I, 1900, mailed 
to the home office in Philadelphia, where it was received and re- 
tained for about six days before it was returned not approved. 
It was a matter for the company alone to determine whether it 
would approve the certificate of health and waive the forfeiture, 
and the insured could not complain of the delay of the company 
in rejecting the application for the restoration of the policy. 
There is no conflict in the evidence. The material part of it was 
in letters and writings. Therefore we are of the opinion that the 
court should have given a peremptory instruction to find for the 
defendant. 

The judgment is reversed for proceedings consistent with this 
opinion. 
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SUPREME COURT OF WISCONSIN. 


ELLISON ET AL. 
v8. 


STRAW ET AL.* 


A policy payable to wife of insured, dated September 19th, agreed that 
the tontine period should be fifteen years, and that at its termination 
the insured should have the option of withdrawing the accumulated 
surplus in cash or applying it in various ways named in payment of 
premiums, or in the purchase of new, paid-up insurance without re- 
quiring consent of the beneficiary. The company was garnisheed by 
a creditor of insured. 

Held, that the tontine period expired on the close of September 18th, fif- 
teen years later, and was payable on the roth, when garnishee sum- 
mons was served. 

Held, That the accumulated surplus payable was absolutely the property 
of the insured, and was not exempt from his debts under a wife’s 


policy statute. 


Appeal from Superior Court, Milwaukee County. Action by 
Rodman B. Ellison and others against Alonzo W. Straw and oth- 
ers, defendants, and the Northwestern Mutual Life Insurance 
Company, garnishee. From a judgment against the garnishee, 
certain of the defendants appeal. 


Statement of facts by DopGE, J. 

Action of garnishment. Summons served on Northwestern 
Mutual Life Insurance Company, as garnishee, September 19, 
1900. Answer by garnishee, and issue thereon, and trial. De- 
fendant, Alonzo W. Straw, insured his life in the garnishee com- 
pany on September 19, 1885, $15,000, by policy payable to his 
wife, Amelia E. Straw. The policy was so-called semi-tontine, 
whereby it was agreed that the tontine period should be fifteen 
years; that during that period no dividends should be payable; 
that on the expiration of the tontine period there should be pay- 
able a sum representing the profits of the policy from year to 
year during that period, and in addition the so-called tontine 
gains resulting from the division amongst policies of that class 
of earnings distributable to other policies which should lapse in 
the interval. The policy provided that such sum should be pay- 
able to “the said insured or his assigns, without the consent of 
any other person named within as beneficiary,” in the manner 
following, at insured’s option: First, in cash; second, by way 
of annuity in payment of thereafter recurring premiums upon the 


* Decision rendered, Nov. 17, 1903. 
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same policy; third, in the purchase of a new full-paid policy; 
fourth, in cash, in connection with the surrender value of the 
rest of the policy; and, fifth, in connection with the surrender 
value of the rest of the policy, in the purchase of a new paid-up 
policy; but, if no notice of election were given by the assured 
within sixty days, then the sum was to be applied in the second 
manner above described; namely, as an annuity fund out of 
which to pay premiums. The court found that on the 19th day 
of September the garnishee was indebted to Alonzo W. Straw 
for such tontine dividends in the sum of $3,802.47, presently and 
absolutely due; that at that time Alonzo Straw was largely in- 
debted in excess of any property and was insolvent. Judgment 
was accordingly rendered against the garnishee for that sum, 
which it paid into court, and which by a subsequent order was 
directed to be paid over to the plaintiffs unless the defendants 
took an appeal from the judgment, accompanied by a supersedeas 
undertaking, within the time limited. This they did not do, and 
the money has been accordingly paid over to the plaintiffs. 
This appeal is taken from judgment against the garnishee. No 
bill of exceptions has been settled. 


TURNER, PEASE & TURNER and J. H. STOVER, for Appellants. 
WILLIAM KAUMHEIMER, for Respondents. 


DonGE, J. (after stating the facts). 

The appellants’ assault upon the judgment is predicated upon 
two propositions: First, that there was no debt due from the 
garnishee to A. W. Straw at the time of the service of the gar- 
nishee summons; to wit, September I9, 1900; secondly, that any 
such debt was exempt from seizure for debts of either Mr. or 
Mrs. Straw. 

1. The first proposition is that the so-called tontine dividend 
accumulation had not become due absolutely on the 19th day of 
September, for the asserted reason that the tontine period was 
not completed until that day had passed; hence if Straw had 
died on that day, the dividend accumulation would never have 
become payable. Wtih this contention we cannot at all agree. 
The policy did not provide that this payment should be made 
upon condition that Mr. Straw should be alive and the policy -in 
force for fifteen years after the day of its date, September 19, 
1885. It did provide that “the tontine period shall be fifteen 
years,” and that upon the completion of the tontine period these 
accumulations should be paid to the assured in the manner de- 
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scribed in the statement of facts. There can be no question that 
the day on which the policy was written was a part of this tontine 
period. The policy was then in force and operative as fully as 
ever afterward. Hence one year of the tontine period expired 
with the termination of the 18th day of the following September, 
and correspondingly the fifteen years expired with the close of 
the 18th day of September, 1900. To hold that it included the 
igth day of September of that year would obviously require the 
policy to be in force for fifteen years and one day. We can en- 
tertain no doubt that the time when this payment might have 
been demanded had been reached on the 19th day of September, 
1900, when the garnishee summons was served. 


Next it is insisted that the liability of the company for these 
tontine dividend accumulations is not a debt to Alonzo W. 
Straw. The only support for this contention is, apparently, that 
it arises out of one of the provisions of the policy of insurance, in 
which Mrs. Amelia E. Straw is named as beneficiary. But she 
is named merely as beneficiary of the life insurance. The pro- 
vision for payment of the tontine dividend accumulations is that, 

Upon completion of the tontine dividend period, * * * the 

said insured or his assigns, without the consent of any other 

person named within as beneficiary, if any, shall have the op- 

tion either: First, to withdraw in cash the accumulated sur- 

plus apportioned by the company to this policy, 
Etc. We cannot feel justified in attempting to state at length 
reasons for so obvious a conclusion as that this agreement is one 
wholly with the assured, and over which he has full control. 
That sum was not payable at all in the event of his death before 
the expiration of the tontine period. It therefore was nothing in 
the nature of life insurance, but, on the contrary, was most 
clearly an agreement to pay to him a computable sum upon cer- 
tain contingencies. The fact that it is contained in an instrument 
which also promises and agrees to pay to Mrs. Straw a certain 
sum upon his death in no wise tends to vary this result: Miller 
vs. Campbell, 140 N. Y., 457, 462; Tennes vs. Ins. Co., 26 Minn., 
271, 

But again it is insisted that no absolute debt existed to the de- 
fendant Alonzo W. Straw, unless it was shown that he had exer- 
cised his election that the accumulation be paid to him in money, 
instead of being applied by the insurance company either to pro- 
vide an anuity for future premiums on this policy, as it was 
agreed that it should be if he exercised no election within sixty 
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days, or to the purchase of other forms of insurance. We shall 
not deem it necessary to decide whether the exercise of Straw’s 
election so constituted a condition precedent to the absolute lia- 
bility to him that garnishment would not lie in its absence. It 
suffices for the determination of this contention by the appellants 
that the trial court has affirmatively found that at the time of the 
service of the garnishee summons the accumulation had become 
payable absolutely. In support of this finding of fact, it must be 
assumed that any steps legally necessary to its correctness were 
established by the evidence. Appellants have seen fit to come 
here without exception to the findings, and without a bill of ex- 
ceptions to inform us of the proofs. It is not impossible that 
there may have been definite proof of the exercise by A. W. 
Straw of the election vested in him by the policy, and of the mak- 
ing of a demand for this.sum. If such facts were not established, 
and were necessary to the ultimate fact found by the court, ap- 
pellants should have reserved exception to that finding, and 
brought the evidence up on this appeal. 

In this connection it is urged that both the original answer of 
the garnishee and a substituted answer interposed four months 
later, in pursuance of a stipulation that such later answer might 
be substituted for the original one, declare that no election or 
demand had been made by A. W. Straw. To the original answer 
the plaintiffs responded by a formal statutory notice of issue, but 
served none such after the service of the substituted answer. Of 
course, the service of the notice of issue raised an issue on all 
facts asserted in the garnishee’s answer, and evidence might have 
been offered on either side thereof, but in the absence of any 
such notice of issue the garnishee’s answer is to be taken as true. 
It is claimed that, because such notice was not renewed after the 
service of the substituted answer, its allegations must be ac- 
corded conclusive effect. It has many times been held in this 
court that, when a complaint is amended after an answer thereto 
has been filed, that answer will stand as the answer to the 
amended complaint, unless it be withdrawn, or a new one be 
filed: Yates vs. French, 25 Wis., 661; First Nat. Bank. vs. Pres- 
cott, 27 Wis., 616; Harris vs. Wicks, 28 Wis., 198; Knips vs. 
Stefan, 50 Wis., 286, 289. No reason is apparent why the same 
rule should not apply to the situation here. Plaintiffs, having 
once notified the garnishee of their desire that the facts set forth 
in the garnishee’s answer be made subject of proof, may well be 
deemed to have intended to stand upon that notice, although a 
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new answer came in, in this case stipulated to be a mere substi- 
tution, which set forth in the main the same facts with some 
slight modifications. It is, of course, apparent from the record, 
even without a bill of exceptions, that the court and the parties 
both took this view upon the trial, and assumed that issues of 
fact arose upon the garnishee’s answer to be tried. Otherwise 
no findings of fact would have been either necessary or proper. 
Besides, those findings declare in express terms that a trial was 
had. We cannot avoid the conclusion that this record makes 
plain that issues of fact existed, upon which evidence might have 
been given, and justified a finding either way, according to the 
evidence. 

2. Claim of exemption from debts, whether of Mr. or Mrs. 
Straw, is predicated upon section 2347, Rev. St., 1898, the gen- 
eral purpose of which legislation was thoroughly treated in Elli- 
son vs. Straw, 116 Wis., 207. In compliance with the views there 
expressed, that statute must doubtless be given liberal construc- 
tion for the protection, especially, of widows, in their right to 
receive insurance upon the life of a husband or other person. 
On the other hand, the inference is equally obvious of a legis- 
lative intent not to screen the husband in building up for himself 
a fund beyond the reach of his creditors. Life insurance is one 
thing, investment is another, but the ingenuity of the life insur- 
ance companies in formulating contracts which confuse the dis- 
tinction has been active for generations. Pure life insurance has 
become rare, except with beneficial associations; but the grada- 
tions from that contract, with some slight provision for accumu- 
lation of dividends, to contracts where the accumulation is the 
predominant, if not even the exclusive, purpose, are almost num- 
berless. Life insurance is a promise to pay a certain sum upon 
the death of the assured: Tennes vs. Ins. Co., supra; Talcott 
vs. Field, 34 Neb., 611; Shakman vs. U. S. Co., 92 Wis., 366. 
Doubtless the amount so payable may be augmented by accumu- 
lation of excessive premiums and their earnings in the hands of 
the company without destroying the essential character of the 
contract. When, however, we find, as frequently, a promise to 
repay a sum made up from a portion of the premiums and their 
earnings at a date certain in the lifetime of the assured, we have 
only a contract such as a savings bank may as well make: Uhl- 
man vs. Ins. Co., tog N. Y., 421, 430. Whether such a fund, if 
payable to a married woman, is life insurance, within the terms 
of section 2347, and exempt from debts of either the husband or 
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wife, in absence of intent to defraud creditors, we need not de- 
cide, nor, perhaps, question, in this case. See Talcott vs. Field, 
supra; Studebaker vs. Welch, 51 Neb., 228. We have already 
shown and declared that the particular provision now under con- 
sideration is in no wise for the benefit of Mrs. Straw. The fund 
is, by the terms of the policy, as absolutely the property of and 
payable to A. W. Straw as would be an accumulation in a sav- 
ings bank or building and loan association. It is not “made 
payable to a married woman,” or to any trustee for her, within 
the terms of section 2347, and therefore is not protected by the 
further provision that insurance so payable shall be free from the 
claims of creditors. 

We conclude that the record discloses no error of the trial 
court in adjudging liability upon the garnishee. 

Judgment affirmed. 

Marshall and Siebecker, JJ., took no part. 


SUPREME COURT OF WISCONSIN. 


DE WOLF 
rs. 
WASHINGTON.* 


An insurance agent, at the request of insured, who agreed to pay the pre- 
miums, procured policies of the standard form prescribed by the 
State, providing that they should be void in case of other insurance. 
The insured had such insurance. The agent paid the premiums to the 
company. The insured, after keeping the policies some time, re- 
turned them, denying that he had ordered them. The policies were 
canceled by the company, and the agent charged the usual short rates. 


Held, That the agent was entitled to recover this amount from insured, 
even though the policies were void. Nor could the insured recoup 
for damages without pleading breach of warranty as a set-off. 


Appeal from Superior Court, Milwaukee County. Action by 
John E. De Wolf against N. Washington. From a judgment 
for defendant, plaintiff appeals. Reversed. 

Statement of fact by DopGE, J. 

Plaintiff, an insurance agent, was requested by defendant to 
procure insurance of $7,000, in his discretion as to the compa- 
nies. He procured and delivered two insurance policies, each for 
$3,000, upon defendant’s residence, one being for $1,000 in addi- 
* Decision rendered, Nov. 17, 1903. 
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tion upon a separate office building. Defendant agreed to pay 
plaintiff the premiums, amounting to $84. The policies were the 
Wisconsin standard form, each containing the provision that, 
unless otherwise provided by agreement indorsed thereon or 
added thereto, it 

Shall be void if the assured now has, or shall hereafter make or 

procure, any other contract of insurance, whether valid or not, 

on property covered in whole or in part by this policy. 

No such agreement was indorsed or added to either. Defend- 
ant made no objection to the policies until December 11, 1902, 
some three months after their delivery, when, upon request for 
payment of the premiums by plaintiff, he returned them, denying 
that he had ordered them, whereupon they were surrendered to 
the company, and the amount of short-time insurance for the 
three months deducted, and the balance, $67.20, repaid to the 
plaintiff, who credited it against the $84. This action was 
brought to recover the balance, $16.80. The court found the 
facts above stated, and concluded as law that both policies were 
wholly void from their date, and defendant not liable to the 
plaintiff for the premiums. Accordingly, judgment for the de- 
fendant was rendered, from which the plaintiff brings this ap- 
peal. 


ROEMER & AARONS, for Appellant. 
WILLIAM H. WHITE, for Respondent. 


DoncE, J. (after stating the facts). 

The trial court has found as fact that defendant ordered and 
received the policies in question, and promised to pay plaintiff 
the premiums. To this must be added the assumption that de- 
fendant knew and understood that the policies must be obtained 
from some insurance companies, and that plaintiff must pay the 
premiums to such companies. From the facts thus found there 
obviously results prima facie a liability of defendant to plaintiff 
in the amount of the premiums. What is there to avert such 
result? Respondent answers, the fact that the policies were 
void. But does such fact relieve from liability? Certainly not, 
unless by reason of that fact the consideration for defendant’s 
promise failed. Either injury to the promisee or benefit to the 
promisor is good consideration to support a promise. That 
plaintiff suffers injury by parting with his money to the compa- 
nies is certain. That defendant gained some benefit is also clear, 
for, if the policies were entirely void as insurance contracts, 
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they constituted binding agreements on the part of the compa- 
nies to pay to the defendant the amount of the premiums, on 
proper demand: Section 1941-1952, Rev. St., 1898. We must 
conclude therefore that consideration did not entirely fail, and 
that, but for some other defense, the plaintiff was entitled to re- 
cover on defendant’s promise. The only other defense possible 
is breach of warranty. If the policies were not such as con- 
tracted for, defendant had several courses open to him. He 
might have refused to receive the policies. He might have re- 
turned them as not satisfying the contract, unless his conduct 
had been such as to constitute an acceptance of them; or he 
might retain them for what they were worth, and set off or re- 
coup damages. He did neither the first nor the second, for his 
return of the policies was not on the ground that they did not 
satisfy the contract, but upon the claim that no contract was 
made, now found to be false. The third course, which was his 
only alternative, he must be deemed to have elected. That, how- 
ever, could constitute defense, either in whole or in part, only by 
pleading a breach of warranty affirmatively by way of set-off or 
counterclaim, of which nothing appears in the record. Upon 
the pleadings and the facts found, therefore, the plaintiff was en- 
titled to judgment. 

This conclusion renders unnecessary the consideration of the 
question discussed by counsel whether the two policies, delivered 
at the same time, with full knowledge in the agent, and therefore 
in the companies (sections 1941-1962, Rev. St., 1898), could be 
repudiated by those companies on that ground; whether, in 
other words, the companies did not, by issuing the policies and 
accepting the premiums, with such knowledge, estop themselves 
from denying the validity of their acts. 

Judgment reversed, and cause remanded, with directions to 
enter judgment in favor of plaintiff for $16.80, with interest from 
December I1, 1902. 





a 
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SUPREME COURT OF ‘FLORIDA. 


DIVISION A. 





INDIAN RIVER STATE BANK 
v8. 


HARTFORD FIRE INS. CO.* 


1. A suit on a policy of fire insurance, originally instituted by H. and B. 
as joint plaintiffs, may, under the Florida statute of amendments, be 
properly amended so that H. shall be the sole nominal plaintiff suing 
for the use of B.; and such suit may further be properly amended so- 
as to drop H. as a plaintiff therein altogether, the usee, B., being sub- 
stituted as the real and only plaintiff; and such suit, in so far as B.’s 
rights are affected by a clause in the policy sued on limiting the time 
within which suit thereon may be instituted, will be deemed and held 
to have been instituted on the date when it was first brought by H. 
and B. as joint plaintiffs. 

2. Where H., to whom a policy of fire insurance is issued, after a loss 
thereon, assigns and delivers it to B. to secure an indebtedness due 
from him to B., and for collection as his agent, with authority to B. 
to collect the same, and to deduct from the proceeds the amount of 
H.’s indebtedness up to the time of such collection, and to account to 
H. for any overplus above such indebtedness, under these circum- 
stances, held, that B., under the provisions of section 981, Rev. St., 
1892, permitting any civil action at law to be maintained in the name 
of the real party in interest, can, in his own name alone, maintain an 
action at law for the collection of such policy as the real party in in- 
terest. Held, further, that in such a case, in the event of B.’s recov- 
ery in his own name on such policy, the only claim that H. would 
have would be against B. for any balance remaining after the payment 
in full out of the proceeds of H.’s debt to B. In such case H. would 
have no claim against the insurance company. 


3. If the provisions of a policy of fire insurance render it void in the 
event the insured did not own the land in fee upon which the insured 
premises stood, or in the event the personalty insured was incum- 
bered with a chattel mortgage, these avoiding facts, if existent, are 
proper matters of defense to a suit on such policy for the defendant 
to urge by plea, and it is not necessary to the maintenance of the 
plaintiff's suit on such policy that he should negative such facts in his 
declaration. 


. An agent may be authorized to deny on behalf of a fire insurance com- 
pany liability'on a policy issued by such company, when he is not 
authorized by such company to adjust the loss, or to accept for it 
proofs of loss. 

. If an agent of a fire insurance company has authority for it to deny 
liability on one of its policies, and does so deny such liability, then it 
makes no difference whether such company has knowledge of such 
denial of liability or not; it is bound by the authorized acts of its 
agent, whether it has knowledge of such acts or not. 

. In a suit on a policy of fire insurance, where the declaration alleges 
that there was a denial of liability on the policy by the defendant 
company, it is not necessary for such declaration to allege that the 
plaintiff was misled by such denial of liability. The simple allegation 


* Decision rendered, July 14,1903. Syllabus by the Court. The facts in this case sufficiently- 
appear in the syllabus.—Ep. Ins. Law Journal. 
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that the defendant company denied all liability on the policy is suffi- 
cient to give to the plaintiff any advantage to be derived from a 
waiver of proofs of loss that follows, as a legal consequence, upon such 
denial of liability. The question in such a case is one purely of fact. 
Did the defendant company absolutely repudiate or deny all liability 
upon the policy sued on? If it did, then it follows, as a legal conse- 
quence, that it has waived the making of proofs of loss provided for 
in the policy. 

7. Where a local agent of an insurance company has authority to repre- 
sent the company in making contracts of insurance, in collecting pre- 
miums, and in signing policies, he also has authority to waive proofs 
of loss, either in writing or by parol, or by matters in pais which 
amount to an estoppel. An insurance company cannot make its local 
agent the medium through which all the benefits of a policy flow from 
the insured to it, and then deny that he has authority to represent it 
when the benefits of the insured are involved. 


8. The acts of an agent performed within the scope of his real or apparent 
authority are binding upon his principal. The public have a right to 
rely upon an agent’s apparent authority, and are not bound to inquire 
as to his special powers unless the circumstances are such as to put 
them upon inquiry. 

g. The following stipulation in a policy of insurance: ‘ No officer, agent 
or other representative of this company shall have power to waive any 
condition or provision of this policy except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, agent or 
representative shall have power or be deemed or held to have waived 
such conditions or provisions unless such waiver, if any, shall be 
written upon or attached hereto,” refers to the conditions which go 
to the making of the contract of insurance, and not to provisions re- 
lating to the proof of loss which are to be performed in the event of 
a loss, and consequently this stipulation does not operate to prevent 
the company from making waiver of proof of loss by conduct, or 
otherwise than by an express agreement. 


10. The legal effect of the provision in the policy of insurance sued on in 
this case that requires the assured to make proofs of loss within sixty 
days after the fire is not to make such policy void forfeited, or an- 
nulled upon a failure to furnish such proofs of loss within the pre- 
scribed time, but its only effect, in connection with another provision 
in such policy stipulating that the amount due upon the policy shall 
be payable sixty days after satisfactory proofs of loss have been re- 
ceived by the company, is that it postpones the date when the 
amount of the loss becomes due and payable, and consequently, in 
cases where the furnishings of such proofs of loss have not been ex- 
cused or waived, postpones the time within which suit may be 
brought thereon. 


11. In an action on a policy of fire insurance the plaintiff may, in different 
counts of his declaration, aver both a waiver by the company of the 
proofs of loss and a compliance with the provisions of the policy as 
to such proofs on his part, and may rely upon that one of the counts 
that the evidence establishes. The plaintiff may also insist that proofs 
of loss have been waived, notwithstanding the fact that he later fur- 
nishes such proof from abundance of caution. 


12. A specia! count in a declaration for interest upon the amount claimed 


as principal, while not perhaps necessary for the recovery of interest. 
is not an improper pleading, and is not subject to demurrer. 


Error to Circuit Court, Brevard County. Action by the Indian 
River State Bank against the Hartford Fire Insurance Company. 
Judgment for defendant, and plaintiff brings error. 
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Gro. M. Rossins and Gro. P. Raney, for Plaintiff in Error. 
A. W. CocKRELL & Son, for Defendant in Error. 


Taytor. C. J. (after stating the facts). 


The propriety of the amendments allowed and effected, where- 
by Simon Hamburg was changed from coplaintiff to sole nomi- 
nal plaintiff suing for the use of his former coplaintiff, the Indian 
River State Bank, and whereby again the said Simon Hamburg 
was dropped from the case as nominal plaintiff, and his usee, the 
Indian River State Bank, substituted as the real and only plain- 
tiff, has been fully considered and passed upon adversely to the 
contention of the defendant in error in the case of Hamburg vs. 
Liverpool & London & Globe Ins. Co. (42 Fla., 86), wherein it is. 
held that such amendments can properly be made under our 
statute, and that the orders of the court permitting amendments 
to the declaration were broad-enough to authorize the amend- 
ments as they have been made in this case. 

It is next contended by the defendant in error in support of 
the ruling of the court below sustaining its demurrer to the last 
quoted declaration of the plaintift, the Indian River State Bank, 
that such bank shows by its declaration that it has no legal right 
to maintain the action in its own name, because such declaration 
shows that the alleged assignment of the policy of insurance sued 
upon was not an absolute one, but conditional only as a security 
for an alleged debt due by Hamburg, the insured, to the bank; 
and that such an assignment, under our statute declaring all in- 
struments given as security for debts to be mortgages, did not 
authorize the bank, as mortgagee of this policy, to sue upon or 
collect the same in its own name, but that under such statute the 
legal title to such policy remained in the mortgagor therof, 
Simon Hamburg, and that he alone was authorized to sue upon 
and collect the same. This contention is untenable. The first 
count of the plaintiff’s declaration alleges with reference to such 
assignment as follows: “The said Simon Hamburg assigned and 
delivered said policy to the plaintiff, the Indian River State 
Bank, to secure an indebtedness due said bank by him, and for 
collection as his agent, the said bank to collect said policy and 
deduct from the proceeds thereof the amount of said Hamburg’s 
indebtedness up to the time of said collection, and to account to 
the said Hamburg for the balance; and said policy has never 
been redeemed, but is still in the custody of the said bank, which 


is the pledge thereof, and is entitled to receive the full proceeds 
VoL. XXX11I.—16. 
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of said policy.” It will be observed that it is here distinctly al- 
leged that Hamburg assigned and delivered the policy to the 
assignee bank with authority to collect the same, and to appro- 
priate out of the proceeds of such collection the debt due from 
him to the bank; the balance, if any, to be accounted for by the 
bank to Hamburg. Whether this assignment was in writing or 
not does not appear; but, however this may be, we think that it 
is shown from the allegations of this declaration that the plain- 
tiff bank was such a “real party in interest” in the policy sued 
upon as to bring it within the purview of our statute authorizing 
it, as such real party in interest, to sue in its own name alone to 
recover upon such policy. Our mortgage statute invoked by the 
defendant in error is as follows :— - 
Sec. 1981, Rev. St., 1892. Instruments Deemed Mortgages. 
All deeds of conveyance, obligations conditioned or defeas- 
ible, bills or sale or other instruments of writing conveying or 
selling property, either real or personal, for the purpose or 
with the intention of securing the payment of money, whether 
such instruments be from the debtor to the creditor, or from 
the debtor to some third person in trust for the creditor, shall 
be deemed and held mortgages, and shall be subject to the 
same rules of foreclosure and to the same regulations, re- 
straints and forms as are prescribed in relation to mortgages. 


Sec. 1982, Rev. St., 1892. Nature of a Mortgage. A mort- 
gage shall be held to be a specific lien on the property therein 
described, and not a conveyance of the legal title or of the 
right of possession. 

The latter section, it will be observed, declares that a mort- 
gage shall not be a conveyance of the legal title or of the right 
of possession. We do not think that this statute was designed 
to prohibit the delivery of possession of chattels and choses in 
action in pledge as security for debts. That such was not its de- 
sign is made clear by the provisions of section 1983 of the Re- 
vised Statutes, which provides: ‘No chattel mortgage shall be 
valid or effectual against creditors or subsequent purchasers for 
a valuable consideration and without notice, unless it be recorded, 
or unless the property included in it be delivered to the mort- 
gagee and continue to remain truly and bona fide in his posses- 
sion.” This section expressly recognizes the right of a mort- 
gagor of a chattel to deliver, and of the mortgagee to retain, 
possession thereof. Neither do we think that these statutes with 
reference to mortgages were designed to abrogate the distinc- 
tion between pledges of chattels and choses in action and mort- 
gages thereof. And while the distinction between the two species 
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of security may be, in the presence of our quoted statutes, diffi- 
cult of clearly defined demarkation, and shadowy, yet a differ- 
ence is recognized in the books, and we do not think that our 
statutes quoted above in any wise abrogate such distinction: 
Jones on Pledges & Col. Securities, § 4 et seq. And we think 
that the assignment of the policy alleged in the declaration in 
this case makes out a case of pledge, rather than that of a mort- 
gage. But whether the transaction of the assignment of this 
policy, as between Hamburg, the assignor, and the bank, as as- 
signee, be considered technically as either a pledge or mortgage 
as between them, still we do not think that the right of the bank 
to sue in its own name for the collection thereof as against the 
insurance company will be affected thereby. Section 981 (Rev. 
St., 1892), treating exclusively the subject of parties to suits at 
law, provides as follows: “Sec. 981. Real Parties in Interest. 
Any civil action at law may be maintained in the name of the real 
party in interest. This shall not be deemed to authorize the as- 
signment of a thing in action not arising out of contract. An 
executor, administrator, trustee of an express trust (including a 
person with whom or in whose name a contract is made for the 
benefit of another or a person expressly authorized by statute), 
may sue without joining with him the person for whose benefit 
the action is prosecuted.” This provision of law was first en- 
acted in this State in 1870 as sections 62 and 64 of the Code of 
Civil Procedure, adopted here from the State of New York, 
being sections 111 and 113 of the New York statute: Robinson, 
Assignee, vs. Nix, 22 Fla., 321. It was repealed with the Code 
of which it was a part by chapter 1938, p. 15, Laws of 1873, but 
was re-enacted in chapter 3241, Laws approved February 25, 
1881, and brought forward as section 981 of the Revised Statutes. 

In the case of Allen vs. Brown (44 N. Y., 228) it is held that 
“an assignee of choses in action, holding the legal title by writ- 
ten assignment, valid upon its face, is the real party in interest, 
under section 111 of the Code of Procedure, although others may 
have an ultimate beneficial interest in the proceeds, and even if 
he would be liable as their debtor, under his contract with them, 
for the amount realized:” Eaton, Adm’x, vs. Alger, 47 N. Y., 
345; Cumings vs. Morris, 25 N. Y., 625; Green vs. Republic 
Fire Ins. Co., 84 N. Y., 572. 

In Minnesota the statute is identical with ours: Rev. St. 
Minn., 1866, p. 453, §§ 26, 28. In the case of Castner vs. Sum- 
mer (2 Minn., 44, Gil. 32) it is held that, where “A. assigned to 
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B. certain notes made by C. to secure indebtedness due from A. 
to B., and took a bond from B. conditioned that, if B. should 
realize on these notes more than his claim against A. and ex- 
penses of collecting, the balance was to be paid to the assignor, 
that, as B. was authorized to receive the money on the notes 
from C., he was also authorized to bring suit to collect it, and 
that A. had no legal interest in the notes assigned, and not even 
a certain resulting interest, but only a contingent interest in the 
proceeds; and his only claim for the balance would be against 
B., and not against the maker of the note.” This case effectually 
disposes of the contention of the demurrer of the defendant in 
error to the effect that a judgment against it in favor of the In- 
dian River State Bank would be no bar to a suit against it on the 
same policy by Hamburg, the assignor thereof: Pease, Chal- 
fant & Co. vs. Rush, Pratt et al., 2 Minn., 107 (Gil. 89); White 
vs. Phelps, 14 Minn., 27 (Gil. 21); Bentley vs. Standard Fire Ins. 
Co., 40 W. Va., 729; Withers vs. Sandlin, 36 Fla., 619. There is 
nothing in the mortgage statute invoked, when considered in 
connection with the quoted statute authorizing the real party in 
interest to sue, that would preclude even a mortgagee of a chose 
in action due by a third party to sue in his own name such third 
party for the collection thereof, if put in possession thereof, and 
duly authorized by the mortgagor so to collect it, and to retain 
out of the proceeds of such collection the debt due to the mort- 
gagee by the mortgagor, the balance to be paid by the former to 
the latter. And in such case upon the recovery of judgment 
upon the mortgaged chose in action in favor of such mortgagee, 
the mortgagor would be effectually barred from bringing an- 
other suit against the third party owing the assigned or mort- 
gaged debt upon the same cause of action, but his only redress 
would be against the mortgagee for the balance collected over 
and above the debt that he himself owes such mortgagee. 
In such a case the bringing of suit and collection of the debt by 
the mortgagee would be nothing more, as between the mort- 
gagor and mortgagee, than a reduction to the possession of the 
mortgagee of the substantial avails of the incorporeal chose in 
action. As we have seen, our mortgage statute expressly au- 
thorizes the mortgagor to deliver to the mortgagee the posses- 
sion of the thing mortgaged, and permits such mortgagee to 
retain such possession; and in the case of a chose in action the 
mortgagor thereof can likewise authorize the mortgagee to pos- 
sess himself of the substantial avails thereof by enforced collec- 
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tion through the courts. Neither is there anything in the pro- 
visions of chapter 4376, p. 140, Laws of 1895, that militates 
against, or is inconsistent with, this conclusion. The latter stat- 
ute simply makes provision for an absolute sale of choses in 
action pledged as security by the pledgee thereof on such terms 
and in such maner as may be agreed upon in writing between the 
pledgor and pledgee, enabling the pledgee to realize his claim by 
an absolute sale of the chose in action pledged, instead of resort- 
ing to suit thereon against the debtor owing such chose in action. 

The second and third grounds of the demurrer to the plaintiff’s 
declaration contend that the declaration is bad because it fails to 
allege that Hamburg, the insured, was the owner in fee of the 
ground upon which stood the building insured; and because it 
fails to allege that the personal property insured was not incum- 
bered by a chattel mortgage. It was not necessary for the dec- 
laration to contain either of the averments contended for. If the 
provisions of the policy sued on rendered it void in the event the 
insured did not own the land in fee upon which the insured 
building stood, or if the personality insured was incumbered with 
a chattel mortgage, and if it was a fact that such avoiding facts 
existed, it was not necessary for the plaintiff in its declaration to 
negative such facts, but it was a matter of defense for the defend- 
ant to urge by plea. 

The fourth ground of the defendant’s demurrer contends that 
on the face of the pleadings in the case the suit was instituted 
more than twelve months next after the fire, when the policy 
sued on limited the time for suit thereon to twelve months. This 
contention is not borne out by the facts on the face of the record. 
The suit was instituted by the plaintiff, the Indian River State 
Bank, conjointly with Hamburg, within twelve months from the 
date of the fire, and by authorized and proper amendments, ap- 
parent on the face of the record, Hamburg was dropped from the 
suit, and the same continued in the name alone of the present 
plaintiff up to the final judgment under review, the plaintiff bank 
being a real party to the suit from its inception. 

The contention of the fifth ground of the demurrer to the 
declaration is untenable, because the declaration of the plaintiff 
in error is not such a radical or material departure from the case 
made by the original and former amended declarations as ren- 
ders it for that reason subject to demurrer, but presents a case 
proper to be evolved through authorized amendments from the 
case made by the original and former amended declarations upon 
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the same cause of action, as was held, in effect, in the case of 
Hamburg vs. Liverpool & London & Globe Ins. Co., supra. 
The contention of the sixth ground of the defendant’s demur- 
rer to the declaration is that the declaration is bad because it 
does not show that an alleged agent of the defendant, one Hall, 
was the agent of the defendant in the matter of the adjustment 
of loss or the acceptance or refusal to accept proofs of loss, nor 
that knowledge of the alleged denial of liability was brought 
home to this defendant, or that the said Hamburg or the plaintiff 
was misled by the alleged acts of said Hall. The only allegation 
in the declaration with reference to the actions of said Hall as 
the agent of the defendant company is to the effect that said Hall, 
as the authorized agent of the defendant company, denied to the 
plaintiff absolutely and unconditionally any liability whatever on 
the part of the defendant company upon said policy, and this 
immediately after the fire. This feature of the declaration was 
designed to show a waiver of proofs of loss by the company as 
a consequence of its denial, through its agent, of all liability on 
the policy. This ground of the demurrer is untenable, because 
it was not necessary that the agent, Hall, should have been 
clothed with authority as the agent of the company in the matter 
of the adjustment of the loss or the acceptance or refusal to 
accept proofs of loss in order to deny liability on the policy on 
behalf of the company. The adjustment of the loss and the ac- 
ceptance or refusal to accept proofs of loss are entirely different 
matters from an absolute repudiation of liability on a policy, 
and an agent may be fully authorized to represent the company 
in the latter and have no authority to represent it in the former. 
If the alleged agent, Hall, had authority on behalf of the defend- 
ant company to deny for it any liability on the policy, then it 
makes no difference whether such denial by him as its agent was 
brought home to its knowledge or not. It is bound by the au- 
thorized acts of its agent whether it has knowledge of such acts 
or not. Neither was it necessary that the declaration should 
allege that the plaintiff, or its assignor, Hamburg, was misled by 
the alleged denial of liability made by the defendant’s agent. A 
simple allegation of the denial of all liability on the policy by the 
company through its agent was sufficient to give to the plaintiff 
any advantage to be derived from the waiver of proofs of loss 
following as a legal consequence upon a denial of liability. In 
such a case it is not a question of being misled into this, that, or 
the other course of action, but presents purely a question of fact: 
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Did the defendant company absolutely repudiate or deny all lia- 
bility upon the policy sued upon? If it did, then it follows as a 
legal consequence that it has waived the making of proofs of loss 
provided for in the policy: Taylor vs. Glens Falls Ins. Co., 44 
Fla., ——. 

The said first count in reference to the agency of said Hall 
alleges that he was “the agent of the defendant company at 
Titusville, Fla, * * * and was clothed with full authority to 
receive proposals for insurance, to receive money, and counter- 
sign, issue, and renew policies of insurance of said company, and 
was the agent of said company for the purpose of receiving serv- 
ice of process in any civil action against said company.” 

In the case of Nickell vs. Phoenix Ins. Co. (144 Mo., 420), it is 
held that: ‘Where a local agent of an insurance company has 
authority to represent the company in making contracts of in- 
surance, in collecting the premiums, and in signing the policies, 
he also has authority to waive proof of loss, either in writing or 
by parol, or by matters in pais which amount to an estoppel; and 
that an insurance company cannot make its local agent the 
medium through which all the benefits of a policy flow from the 
insured to it, and then deny that he has authority to represent it 
when the benefits of the insured are involved.” While there is 
conflict in the authorities upon this point, yet we think that in 
soundest reason, and from the standpoint of fairness and justice, 
the case quoted from above and the authorities cited therein in 
support thereof announce the correct rule: Citizens’ Insurance 
Co. vs. Stoddard, 99 Ill. App., 469; Harness vs. National Fire 
Insurance Company, 76 Mo. App.,, 410. In the case of Hahn vs. 
Guardian Assur. Co. (23 Or., 576), it is held that: ‘The acts of 
an agent, performed within the scope of his real or apparent au- 
thority, are binding upon his principal. The public have a right 
to rely upon an agent’s apparent authority, and are not bound to 
inquire as to his special powers, unless the circumstances are 
such as to put them upon inquiry.” This case, we think, also an- 
nounces the correct rule in such cases. 

But it is further contended that the policy itself provides that 
“no officer, agent or other representative of this company shall 
have power to waive any condition or provision of this policy ex- 
cept such as by the terms of this policy may be the subject of 
agreement indorsed hereon or added hereto, and as to such pro- 
visions and conditions no officer, agent or representative shall 
have such power or be deemed or held to have waived such con- 
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ditions or provisions unless such waiver, if any, shall be written 
upon or attached hereto;” and that the alleged denial of lia- 
bility by the agent, Hall, and consecjuent waiver of proofs of loss 
claimed thereby, cannot avail the plaintiff in the face of the 
quoted provision in the policy. As to this contention we agree 
with those authorities that hold that “this stipulation refers to 
the conditions which go to the making of the contract of insur- 
ance, and not to provisions relating to the proof of loss which are 
to be performed in the event of a loss, and consequently this 
stipulation does not operate to prevent the company from mak- 
ing waiver of proof of loss by conduct or otherwise than by an 
express agreement: Farmers’ Fire Ins. Co. of York, Pa., vs. 
Baker, 94 Md., 545; Carson vs. Jersey City Fire Ins. Co., 43 N. 
J. Law, 300, and cases cited in note; Indiana Ins. Co. vs. Cape- 
hart, 108 Ind., 270; O'Leary vs. German American Ins. Co., 100 
lowa, 390; Citizens’ Ins. Co. vs. Stoddard, 197 IIl., 330; Rokes 
vs. Amazon Ins. Co., 51 Md., 512. 

The contentions of the seventh and eighth grounds of the de- 
fendant’s demurrer to the declaration are, in effect, that the 
declaration is bad because the excuse therein set up for not mak- 
ing proofs of loss within sixty days from the fire, as provided by 
the policy; viz., the arrest and imprisonment of the insured, 
Hamburg, and the detention from him of his books of account, 
etc., does not furnish any excuse in law for the failure to make 
such proofs within the prescribed time; and, further, that, even 
if such imprisonment of the insured, Hamburg, and detention 
from him of his account books, furnished any excuse to Ham- 
burg, it did not excuse the plaintiff, the Indian River State Bank, 
to whom the policy was alleged to have been assigned, from 
making such proofs within the required time, it not being alleged 
that the bank had labored under any such disability. These 
grounds of the demurrer are predicated upon the assumption 
and contention that the failure of the assured to make the proofs 
of loss required by the policy sued upon within the time provided 
by such policy works an absolute forfeiture thereof, and releases 
the insured from all liability thereon; and the contention is that 
the imprisonment of Hamburg, alleged as an excuse for such 
failure, furnishes no legal excuse therefor, and does not save 
such policy from the forfeiture contended for as resulting from 
such failure. Unfortunately for this contention, it is founded 
upon a false premise. The provision of the policy sued upon 
herein requiring the assured to make proofs of loss within sixty 
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days after the fire does not provide that such policy shall become 
void, forfeited, or annulled upon a failure to furnish such proofs 
of loss within the prescribed time; and such is not the legal 
effect of said contract between the parties. Taken in con- 
nection with another provision of said contract of insurance, 
the only effect of a failure to furnish the prescribed proofs 
of loss within the required time, when such failure has 
not been excused or waived, is that it postpones the date 
when the amount of the loss becomes due and _ payable, 
and consequently postpones the time within which suit may 
be brought thereon; another part of the policy providing 
that the amount due upon the policy shall be payable sixty 
days after satisfactory proofs of loss have been received by the 
company: Kahnweiler vs. Phenix Ins. Co. of Brooklyn (C. C.), 
57 Fed., 562; Hall vs. Concordia Fire Ins. Co., 90 Mich., 403; 
Tubbs vs. Dwelling-House Ins. Co., 84 Mich., 646; Sun Mut. 
Ins. Co. vs. Mattingly, 77 Tex., 162; Rheims vs. Standard Fire 
Ins. Co., 39 W. Va., 672; Vangindertaelen vs. Phenix Ins. Co. of 
Brooklyn, 82 Wis., 112; Steele vs. German Ins. Co., 93 Mich., 
81; Coventry Mutual Live Stock Ins. Association vs. Evans, 102 
Pa., 281; Northern Assurance Company vs. Hanna, 60 Neb., 29. 

The ninth ground of the defendant’s demurrer to the declara- 
tion, as we understand it, that none of the counts in the declara- 
tion set forth facts showing the validity of the policy in its incep- 
tion, is wholly without merit, as will be seén from a mere reading 
of the plaintiff’s declaration. 

The tenth and last ground of the defendant’s demurrer to the 
declaration contends that the first and second counts of the dec- 
laration are bad because they are inconsistent with each other in 
this: that the first count alleges that the failure to make the 
proofs of loss as required was caused by the denial of liability on 
the policy by the company, which was a waiver of such proofs, 
and in the second count it is alleged that such proof was not 
given because Hamburg immediately after the fire was confined 
in jail and denied access to his books. We do not think that the 
two counts are materially repugnant, but, even if it be held that 
there is a material inconsistency between the positions assumed 
in these two counts of the declaration, still that will not render 
them subject to demurrer, because the rule is that a plaintiff in 
an action on an insurance policy may, in different counts of his 
declaration, aver both a waiver by the company of the proofs of 
loss, and a compliance with the provisions of the policy as to 
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such proofs on his part, and may rely upon that one of the counts 
that the evidence establishes: Warshawky vs. Anchor Mut. Fire 
Ins. Co., 98 Iowa, 221. The same case holds also that the as- 
sured may insist that proofs of loss have been waived, notwith- 
standing the fact that he later furnishes such proof from abund- 
ance of caution. We think that the court below erred in giving 
judgment for the defendant upon the demurrer of the plaintiff 
to the pleas of the defendant to the third count of the plaintiff's 
declaration. This count, in connection with the other counts, 
was a proper one upon which to predicate a claim for interest on 
the amount, if any, due upon the policy; and, while a recovery 
of such interest may have been had without its presence in the 
declaration, still it is not an improper pleading, and is not sub- 
ject to demurrer. 

It follows from what has been said that the court below erred 
in the judgment rendered, and it is therefore hereby considered, 
ordered, and adjudged that the judgment of the court below in 
said cause is hereby reversed, with directions to overrule the de- 
murrer of the defendant to the declaration of the plaintiff, the 
Indian River State Bank, and to sustain the demurrer of the 
plaintiff to the pleas of the defendant insurance company in all 
those particulars wherein such pleas shall be inconsistent with 
the principles of law announced in this opinion, and for such fur- 
ther proceedings as shall be consonant with law. The costs of 
this appellate proceeding to be taxed against the defendant in 
error. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. 


MEIGS 
v8. 
LONDON ASSUR. CO.* 


A policy on a school building, with privilege to make additions, and cov- 
ering the same, covers an adjoining building subsequently erected 
and connected with it. 


The addition was also insured by specific policies, 


Held, That the original policy must contribute with them under the con- 
tribution clause. 


Statements of an agent regarding additions and other insurance, and the 
need of its indorsement, are immaterial where the policy permitted 
such insurance and additions. 


Oral waiver by an agent is ineffectual where the policy requires a written 
indorsement, and provides that no agent shall otherwise waive its 
provisions. 


Whether other insurance exists which requires contribution is a question 
of commercial law and the decisions of a State court are not binding 
on a Federal court. 


Where policies are partially concurrent the method of contribution is that 
the non-concurrent items must first be paid, and then the policies 
contribute with their remainder in settlement of the concurrent items. 


At Law. Trial by the court without a jury. 


LARZELERE, GiBson & Fox and R. C. DALE, for Plaintiff. 
MONTGOMERY EvANS and GEORGE WHARTON PEPPER, /0 


Defendant. 
J. B. McPuErson, District Judge. 
The facts are not in dispute, and | find them to be as follows: 
(1) The plaintiff is the owner of a group of buildings at Potts- 
town, Pa., which he uses for a boys’ boarding school. It is well 
and widely known as the “ Hill School.” On February 17, 1900, 
he insured the main building, consisting of several wings or at- 
tached buildings, and also its contents, for three years, in ten fire 
insurance companies, the policies insuring $130,000 on the build- 
ing, which was its full value, and $50,000 on its contents. These 
policies will be spoken of as “Class A.” They contained the fol- 
lowing provisions :— 
Privilege granted to make additions, alterations and repairs, 
and this policy to cover on and in same; to use the electric 


current; for other insurance without notice, and for the build- 
ing hereby insured to be unoccupied a portion of each year, as 


* Decision rendered, Jan. 11, 1904. 
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is customary with colleges, but to be in charge of a responsible 
person living on the premises. 


If at the time of the fire the whole amount of insurance on 
the property covered by each separate item of this policy on 
property described in such item shall be less than the actual 
cash value thereof, this company shall, in case of loss or dam- 
age, be liable for only such portion of such loss or damage as 
the amount insured under said item shall bear to the said 
actual cash value of the property covered by such item. 


This company shall not be liable under this policy for a 
greater proportion of any loss on the described property, or 
for loss by an expense of removal from premises endangered by 
fire, than the amount hereby insured shall bear to the whole 
insurance, whether valid or not, or by solvent insurers, cover- 
ing such property. 

No officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto, and as 
to such provisions and conditions no officer, agent, or repre- 
sentative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this 
policy exist or be claimed by the insured unless so written or 
attached. 


(2) Afterward the plaintiff built an addition, called the “east 
wing,” which was not in contemplation when the insurance of 
February 17th was effected. It cost $60,000, and on October 27, 
1900, he placed specific insurance on the addition and its contents 
in thirteen companies, the defendant being one; the policies in- 
suring $60,000 on the building and $7,500 on its contents. These 
policies will be spoken of as “Class B.” They describe the build- 
ing insured as “an addition to the Hill School * * * adjoin- 
ing and communicating with the main building and forming part 
of the Hill School.” These policies contained the following pro- 
visions :— 

Privilege to make additions, alterations and repairs, and this 


insurance shall cover the same; to use oil, gas and electricity 
for lighting purposes. 


Other insurance permitted. (This is inserted by means of a 
rubber stamp.) 


It is provided that if at the time of fire the whole amount of 
insurance on the property covered by this policy shall be less 
than 8o per cent of the actual cash value thereof, this company 
shall in case of loss or damage, be liable for only such portion 
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of such loss or damage as the amount insured by this policy 
shall bear to the said 80 per cent of actual cash value of such 
property. 

This company shal! not be liable under this policy for a 
greater proportion of any loss on the described property, or 
for loss by any expense of removal from premises endangered 
by fire, than the amount hereby insured shall bear to the whole 
insurance, whether valid or not, or by solvent or insolvent in- 
surers, covering such property. * * * 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in 
whole or in part by this policy. (This clause is printed in the 
body of the policy.) 

No officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto, and as 
to such provisions and conditions, no officer, agent, or repre- 
sentative shall have such power or be deemed or held to have 
waived such conditions unless such waiver, if any shall be writ- 
ten upon or attached hereto, nor shall any privilege or permis- 
sion affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached. 


Both classes of policies are made part of this finding with the 
same effect as if they had been set out in full. 

(3) On December 29, 1901, a disastrous fire occurred at the 
school, and the losses suffered by the plaintiff were adjusted at 
the following sums :— 


Loss on east wing building (the addition).......... $26,668 50 
Loss on contents in east wing (this includes a loss of 

$4,900 On. students’ CIOUHES). «2 06s iccccccsccs cis 13,250 00 
Loss on building other than east wing............. 1,815 65 
Loss on contents in building other than east wing... 2,332 30 


(4) At the trial the defendant waived any defense under the 
printed clause in its policy providing against other insurance 
without its consent. 

(5) Mr. Shaner, the agent by whom Class B policies were 
placed, knew that there was existing insurance on the main 
building. He was so informed by the plaintiff, but the amount 
of the existing policies was not stated, and the contents and 
terms of the Class A policies were not definitely made known to 
him. In the application for the $67,500 insurance, the inquiry, 
“What other insurance, and in what companies ?” was not an- 
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swered. Both the plaintiff and Mr. Shaner treated the insurance 
of $67,500 as specific insurance on the east wing and its contents, 
and the agent, when he wrote the policies, supposed that the 
Class A policies did not cover the east wing. The plaintiff also 
notified Mr. Coleman, the agent who placed the Class A policies, 
that he was about to take out specific insurance on the addition, 
and inquired whether such insurance would require any indorse- 
ment upon the Class A policies. Mr. Coleman informed the 
plaintiff that indorsement was unnecessary, as the Class A poli- 
cies themselves granted the privilege to make additions and to 
take out other insurance. 

The following answers to the defendant’s requests for findings 
of law also answer the plaintiff's requests, and therefore these 
need not be specifically set out :— 

(1) The east wing was an addition, within the meaning of that 
word as used in the Class A policies under the privilege granted 
to make additions, alterations, and repairs, and therefore, as 
soon as the east wing was built, these policies covered the wing 
and its contents. 

(2) To build the addition was a privilege, but to have it cov- 
ered by the Class A policies when built was a right, and this (in 
the absence of an agreement to the contrary) gave to the spe- 
cific policies, when written, a clear right to hold the Class A poli- 
cies for contribution to the loss on the east wing and to its con- 
tents other than pupils’ clothing. 

(3) The contract as contained in the Class A policies was 
never discharged, altered, or amended by any subsequent agree- 
ment, and these policies must therefore contribute their pro rata 
share to the loss on the east wing and on its contents other than 
pupils’ clothing. 

(4) The policy sued on contains the entire and the only contract 
between the defendant and the plaintiff, and each of the Class A 
policies contains the entire and the only contract between the 
plaintiff and the companies issuing these policies respectively. 
The conversations between Mr. Shaner and the plaintiff and be- 
tween Mr. Coleman and the plaintiff are not relevant to any issue 
raised in this case. 

(5) Mr. Shaner had no authority to waive by conduct, or by 
any oral statement, the pro rata contribution clause in the de- 
fendant’s policy; and Mr. Coleman had no authority to alter or 
abandon by contract or by oral declarations any part of the con- 
tract contained in the Class A policies. 
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In the foregoing answers I have decided the principal question 
in the case ;* namely, whether the Class A policies are bound to 
bear part of the loss upon the east wing and its contents other 
than pupils’ clothing. A few words may be added to state my 
reasons for so deciding. The Supreme Court of Pennsylvania 
has had the same question before it recently in a suit growing 
out of this very loss that was tried in a State court, and has come 
to the opposite conclusion: Meigs vs. Ins. Co. (205 Pa., 378), 
Chief Justice Mitchell dissenting. The decision follows the view 
concerning double insurance that prevails in this State, the rule 
being thus expressed in the opinion of the court :— 

“When two policies insure the same property, but one of them 
covers other property also, without specifying how much of the 
insurance applies to each property, a case of double insurance is 
not presented, and the policies do not prorate.” 

The rule that prevails more generally, I think, is stated in the 
dissenting opinion :— 

‘Double insurance is, or ought to be, wherever there are two 
separate insurers liable for the same loss. The fact that one 
policy covers more property or wider risks than the other does 
not prevent the insurance being double on the subjects covered 
by both.” 

This is the law of the Federal courts, and, while I regret to dif- 
fer from the view of this controversy taken by the Supreme 
Court of Pennsylvania, I am bound by the decisions of the ap- 
pellate tribunals of the United States. The question is one of 
general commercial law, upon which the Federal courts are at 
liberty to entertain an independent opinion, and such opinion 
must furnish the rule for my decision. In Page vs. Sun Ins. 
Office (20°C. C. A., 397), decided by the Circuit Court of Appeals 
for the Eighth Circuit, the facts were these: The plaintiff's 
lumber was piled upon two separate blocks in the city of Anoka, 
and was damaged by a fire that injured the lumber upon one 
block, but did no harm to the lumber upon the other. When 
the fire occurred the property was protected by policies of insur- 
ance aggregating $50,000, of which $40,000 covered both lots, 
while $10,000 covered only the lot that was injured. The de- 
fendant’s policy belonged to the latter class, and contained the 
following provision, which is also found in all the policies taken 
out by the present tariff, whether in Class A or in Class B:— 

“This company shall not be liable under this policy for a greater 
proportion of any loss on the described property than the 
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amount hereby insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, cévering such 
property.” 

Upon these facts the insurance company contended, and was 
sustained in this contention by the Circuit Court and by the 
Court of Appeals, that the compound policies must bear the loss 
in common with the specific policies. The opinion of the Court 
of Appeals is in part as follows :— 

“ This contract is too plain to permit construction, too posi- 
tive to allow evasion, and too clear to admit of doubt. It pro- 
vides that this defendant in error shall not be liable for any 
greater proportion of the loss on the property described in it than 
the amount insured by it shall bear to the whole insurance cover- 
ing the property it describes. It will not do to say that the policies 
for $40,000, which insured both this property on the westerly 
block and that upon the easterly block, did not cover to their 
full amount the property described in the policy. The whole in- 
cludes all its parts, and that which covers the whole covers every 
part that constitutes the whole. The policy in suit requires the 
insured to state in his proofs of loss ‘all other insurance, whether 
valid or not, covering any of said property.’ If, pursuant to 
this provision, the plaintiffs in error had stated in their proofs of 
loss that the amount of their insurance on this property by virtue 
of these compound policies for $40,000 was only $28,667.95, it is 
plain that their statement would not have been true. If the loss 
upon the property on this westerly block had been $80,000 in- 
stead of $30,982.02, the insured could certainly have collected 
the full $40,000 on these compound policies. How, then, can it 
be said that the entire $40,000 of insurance furnished by these 
compound policies did not cover the property damaged? * * * 
It is not our province to make contracts for the parties to this 
suit, or to modify those which they have themselves deliberately 
made, because it appears to us that they might have made those 
that would have been more equitable or more advantageous. 
They have made a contract themselves which fixes the amount 
of the liability of the defendant for this loss. This action is 
founded on that contract, and it is the sole measure of the de- 
fendant’s liability. The only question here is whether or not the 
plaintiffs in error may recover under this policy any greater pro- 
portion of the loss upon the property which it describes than 
that which the amount insured by it bears to the entire insurance 
covering that property. The policy expressly provides that they 
cannot, and that must close this discussion.” 
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This is directly in point, and so, also, is the decision of the Su- 
preme Court of the United States in Home Ins. Co. vs. Balti- 
more Warehouse Co., 93 U.S., 527. In that case it appeared that 
the warehouse company had taken out two policies amounting to 
$30,000, one of them in the Home Insurance Company, on “ mer- 
chandise, hazardous or extra hazardous, their own or held by 
them in trust, or in which they have an interest or liability.” 
These policies were held by the court to protect the merchandise 
itself, not merely the warehouse company’s interest in it or lien 
upon it, and therefore to cover all the cotton and tobacco that 
belonged to several owners in separate lots, and had been stored 
as security for advances made by the warehouse company. Some 
of the owners had themselves taken out specific insurance upon 
their own property, and, as the suit was upon one of the general, 
or floating, policies, the precise question now before the court 
was thus presented. The Supreme Court seemed to regard the 
proposition as scarcely open for discussion, that all the policies, 
general as well as specific, must contribute; for the following 
brief paragraph from the opinion, which was delivered by Mr. 
Justice Strong, contains all that was considered necessary to say 
upon the subject :— 

“Without pursuing this discussion further, we have said 
enough to vindicate our opinion that the policy upon which this 
suit was brought covered the merchandise held by the warehouse 
company on storage, and not merely the interest of the bailees 
in that property. It follows, necessarily, that there was double 
insurance. The policy issued to the warehouse company and 
those obtained by the depositors of the merchandise covered the* 
same property, and they were for the benefit of the same owners. 
The persons assured were the same; for, if the policies taken 
out by Hough, Clendening & Co. were upon their goods, not- 
withstanding the memorandum that the loss, if any, was payable 
to the Baltimore Warehouse Company, as may be conceded was 
the case, so was the policy now in suit. The insurers are liable, 
therefofe, pro rata, each contributing proportionately.” 

3ut the reporter’s abstract of the argument for the insurance 
company shows that the question of the insurance company’s 
liability to contribute was distinctly raised, and that the court 
was asked to decide that no contribution could be enforced from 
the plaintiff in error, because there was no double insurance. 

Other courts hold the same opinion. In Ogden vs. Ins. Co. 


(so N. Y., 388) the Court of Appeals (overruling Ins. Co. vs. 
VoL. XXXIII.—17. 
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Scribner, 5 Hill, 298) upon which the Supreme Court of Penn- 
sylvania greatly relied when the present rule was adopted in 
Sloat vs. Ins. Co. (49 Pa., 14), decided that :— 

“Where a specific parcel of property is insured by a policy 
containing the usual clause providing for apportionment of loss 
in case of other insurance, and the same property is covered by 
another policy, which also includes other parcels, all insured to- 
gether for an entire sum, this constitutes other insurance within 
the meaning of such clause.” 

This rule was applied to a somewhat different state of facts in 
Pitney vs. Ins. Co. (65 N. Y., 6), where it was held that :— 

“Where a policy of insurance issued to and upon personal 
property owned by tenants in common contains a condition 
avoiding it in case of other insurance upon the same property, 
not consented to by the insurer in writing upon the policy, a 
policy issued to one of the tenants in common without mention 
therein of the joint ownership is other insurance within the 
meaning of the said clause.” 

In Blake vs. Ins. Co. (12 Gray, 265) the defendant’s policy and 
one other covered unmanufactured lumber only. Two other 
policies in the Harmony and La Farge Insurance Companies, 
respectively, covered the same property, and also manufactured 
stock. The court below instructed the jury that the last-named 
policies did not pro rate, “because they covered other property 
than that included in the defendant’s policy.” This was held to 
be erroneous, the Supreme Court saying (on page 272) :— 

“The court erred in instructing the jury that no abatement of 
the amount to be recovered of the defendants could be made on 
account of the Harmony and La Farge policies, because those 
policies covered other property besides that covered by the de- 
fendants’ policy. We think these policies, though covering 
manufactured as well as unmanufactured stock, sustain their 
proportion of the loss.” 

Hough vs. Ins. Co. (36 Md., 398) was a suit growing out of 
the same fire that gave rise to the case of Home Ins. Co. vs. Bal- 
timore Warehouse Co., supra, and the facts were altogether 
similar. Hough & Co. had stored certain bales of cotton with 
the warehouse company, and had taken out policies of insurance 
upon twenty-eight bales thereof in the defendant company ; loss, 
if any, payable to the warehouse company. These policies con- 
tained the usual prorating clause. Six other firms had stored 
other bales of cotton, so that there was a large number of bales, 
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owned by various persons, in the warehouse at the time of the 
fire. The warehouse company had taken out blanket policies on 
“merchandise either owned or held by them in trust, or in which 
they have an interest or liability.” It was held that these blanket 
policies prorated with the specific policies upon which the suit 
was brought. Upon this point the Court of Appeals said :— 

“Tt seems clear, therefore, that the cotton of the appellants 
was insured by the tWo policies issued to the warehouse com- 
pany, and that it can recover, not only to the extent of its inter- 
est in the property insured, but to the extent of the loss, unless 
the right of recovery to that extent is limited by some provision 
or condition of the policies. The policies sued on having on 
their face been made payable to the warehouse company, they 
insured to the benefit of that company, and may be considered as 
in favor of the same assured, on the same interest in the same 
subject, and against the same risks, as the policies which were 
issued directly to the warehouse company by the Home and As- 
sociated Firemen’s Companies. They are therefore what are 
termed ‘double policies’ (Sloat vs. Royal Ins. Co., 49 Pa., 18), and 
the insurance companies issuing them are bound to contribute 
their respective proportions of the loss.” 


See, also, cases cited in Elliott on Insurance, § 250, and in 13 
Amer. & Eng. Enc. of Law (2d Ed.), 310 (5). The subject is fur- 
ther discussed in May on Insurance (4th Ed.), §§ 366, 436-438. 

It is not necessary to consider at any length the parol evidence 
concerning the conversations between the plaintiff and the two 
insurance agents respectively. Manifestly, these conversations 
did not affect the rights either of the plaintiff or of the defendant. 
Mr. Shaner did precisely what both parties intended him to do; 
namely, issued specific policies upon the east wing and its con- 
tents. For the purposes of this case it is conceded that these 
policies permitted other insurance, and no more effect could be 
given to what he said than to hold it to be the equivalent of this 
concession; namely, a waiver of the printed clause in the de- 
fendant’s policy that forbade other insurance without the de- 
fendant’s consent. What Mr. Coleman may have supposed the re- 
spective scope of the two classes of policies to be is unimportant. 
Class A policies had already been issued, and the rights of the 
parties thereunder could not be changed by a subsequent ex- 
pression of the agent’s opinion concerning the necessity of in- 
dorsing permission to build an addition or to take out other 
insurance. The necessary elements of a waiver of any provision 
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in the policies of either class are not discernible, and the rights 
of the parties are therefore to be determined by the written con- 
tracts alone. 

The defendant asks, and I think correctly asks, that the loss 
be apportioned in the following manner: Class A insures $130,- 
000 on the main building; Class B does not cover this building at 
all, and therefore Class A must bear the whole loss, $1,815.65, 
leaving a balance of $128,184.35, which, with the $60,000 of Class 

3 must bear the loss on the east wing and must pay $19,527.94, 
while Class B. pays $9,140.56, aggregating the amount of the ad- 
justment, $28,668.50. The pupils’ clothing in the east wing was 
insured by Class B alone, and the whole amount of this loss, 
$4,500, must therefore be borne by the specific policies, leaving 
$3,000 of Class B to share the loss on the other contents of the 
east wing. In like manner the contents of the main building 
were insured by Class A alone, and all of the loss thereon, $2,332,- 
30, must be paid for by this class. Of the $50,000 insured by 
Class A upon the contents of the two buildings, $47,667.70 will 
therefore remain to share, with the $3,000 of class B, the loss of 
$8,750 on the remaining contents of the east wing. Of this, 
Class A pays $8,231.93 and Class B pays $518.07. 

The sum of the whole matter is that for the reasons heretofore 
stated the defendant is liable to the plaintiff in the sum of $1,048.- 
78, with interest from April 20, 1902, instead of the sum of $2,- 
679.15, with interest from the same date, as claimed by the 
plaintiff. 

Judgment may be entered accordingly. 
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SUPREME COURT OF WISCONSIN. 


WELCH 
v8. 


FIRE ASS’N OF PHILADELPHIA.* 


One who, as a broker, obtains for another from the regular agent of an 
insurance company, a policy of fire insurance, delivering it to, and 
collecting the premium from, such other, and paying the latter to 
such agent, is, as to such transaction, a general agent of such com- 
pany under section 1977, Rev. St., 1898. 

Prior to the standard policy law, knowledge of the agent of an insurance 
company, at the time of making a contract of insurance for it, of facts 
affecting the validity thereof, was in regard thereto equivalent to 
knowledge of such facts by the company. 

Independently of the standard policy law, knowledge of an insurance 
company, direct or indirect, at the time of issuing a policy of insur- 
ance, of facts respecting the subject thereof affecting the validity of 
the contract, precludes it, on principles of estoppel in pais, from tak- 
ing advantage of such facts, in case of a loss, to escape liability. 

The disability provisions of the standard policy law as to waiver do not 
abrogate the judicial rule protecting a policyholder, upon principles 
of estoppel in pais, as to circumstances affecting the validity of the 
contract known to the insurance company at the inception thereof. 

The clause of the standard policy law expressly continuing in force the 
rule charging an insurance company with the knowledge possessed 
by its agent at the time of the delivery by him of a policy, was incor- 
porated into such law to prevent impairment of the legal effect of 
such knowledge as established by the decisions of this court. 

The effect of the rule so established and preserved is that an insurance 
company, assuming one attitude as to known facts for the purpose of 
making an insurance contract, is not permitted to successfully assume 
a different and inconsistent attitude to avoid it. 

There being no provision in the standard policy, in connection with that 
requiring proofs within sixty days after the occurrence of a loss, ren- 
dering failure to comply therewith a cause of forfeiture, such failure 
merely postpones the maturity of the claim till sixty days after such 
proofs are furnished. 

The principle last above stated was an element in the judicial policy of 
this State when the standard policy law was enacted, and was pre- 
served therein by this language, ‘The loss shall be payable sixty days 
after the notice of proof of loss required has been received by the 
company,” and by the omission therefrom of any provision making 
failure to furnish proofs within sixty days after a fire a cause of for- 
feiture. 

The provision of the policy last spoken of, that charging an insurance 
company with knowledge possessed by its agent at the time of the 
delivery of a policy, vital to the validity thereof, and that charging 
the company with knowledge possessed by its agent engaged in ad- 
justing a loss thereunder, were incorporated in the standard policy in 
order to prevent impairment of existing rules on the subject, accord- 
ing to the judicial policy of the State. 


* Decision rendered, Feb. 2, 1904. Syllabus by the Judge. 
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Appeal from Superior Court, Douglas County. Action by An- 
ton Welch against the Fire Association of Philadelphia. Judg- 
ment for plaintiff, and defendant appeals. 


Statement of facts by MARSHALL, J. 

Action to recover on a fire insurance policy. The complaint 
was in the usual form. The policy was issued April 5, 1902, to 
run three years. It was in the standard form. The insurance 
was $500 on plaintiff's house and $200 on his personal property 
therein. The fire occurred August 12, 1902. Proofs of loss 
were furnished defendant November trith thereafter. The 
amount sought to be recovered is $500. Defendant answered, 
claiming a forfeiture for non-compliance with a condition of the 
policy requiring proofs of loss to be furnished the company with- 
in sixty days after the fire, and further because he had only a 
leasehold interest in the land upon which his house was located, 
while the policy expressly provided that it should be of no effect 
if his title was other than absolute, unless otherwise provided by 
agreement indorsed upon the policy and added thereto; and that 
it contained the further provision that no agent or officer or repre- 
sentative of the company should have the power or be deemed 
to have waived any condition of the policy unless such waiver 
should be indorsed upon or added to the policy. 

The evidence was to the effect that proofs of loss were deliv- 
ered to defendant as stated in the complaint; that plaintiff's title 
to the realty was as stated in the answer; that no change in 
writing was made in the insurance contract from the standard 
policy; that Fowler, who obtained the policy for plaintiff, was 
not an agent for defendant except by force of the statute; that, 
acting in the capacity of a broker, he obtained the policy for plain- 
tiff from Loney & Peckham, defendant’s agents; that he deliv- 
ered it to plaintiff, receiving from him the premium therefor and 
turning it over to such agents for the benefit of defendant, and 
that they had such benefit; that at the time of the making of the 
insurance contract such broker was fully informed as to the na- 
ture of plaintiff’s title; that he was an insurance agent, and when 
applied to for a policy was informed as to the nature of plaintiff's 
title; that thereupon he informed plaintiff that his company 
would not insure the property, but that he would endeavor to 
obtain a policy for him in some other company; that Loney & 
Peckham, defendant’s agents, had no knowledge at the time of 
the delivery of the policy of the character of defendant’s title. 

On the controverted questions of fact the jury found specially 
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that plaintiff’s house was not totally destroyed; that it was in- 
jured to the extent of $100, and that his personal property was 
injured to the extent of $200. Defendant moved for judgment, 
upon the verdict and the uncontroverted facts, dismissing the 
complaint, which was denied. A motion for judgment in favor of 
plaintiff upon the verdict for $300 and interest was granted, and 
judgment was rendered accordingly. 


VICTOR LINLEY, for Appellant. 
ARCHIBALD McKay, for Respondent. 


MARSHALL, J. (after stating the facts). 

A decision in appellant’s favor of one or more of these ques- 
tions would require a reversal: (1) Was the person who pro- 
cured the policy for respondent, delivered the same to him, re- 
ceived the premium therefor and paid it to appellant through its 
agents, Loney & Peckham, its general agent under the laws of 
this State? (2) If he was such agent, so that his knowledge of 
the true character of respondent’s title must de deemed equiva- 
lent to knowledge thereof by appellant, can the latter yet defeat 
his claim because of the forfeiture clause respecting the title to 
the subject of insurance being other than absolutely vested in 
him, and the prohibition of any change in the insurance contract 
by any representative of appellant except by agreement indorsed 
thereon or added thereto? (3) Did failure to furnish proofs of 
loss within the time stipulated in the policy terminate appellant’s 
liability ? 

The first question is covered by the statute (section 1977, Rev. 
St., 1898). It provides that :— 

Whoever solicits insurance on behalf of any * * * per- 
son desiring insurance of any kind, or transmits an application 
for or a policy of insurance, other than for himself, to or from 
any such corporation, or who makes any contract for insur- 
ance, or collects any premium for insurance, or in any manner 
aids or assists in doing either, or in transacting any business 
of like nature for any insurance corporation, * * * shall be 
held to be an agent of such corporation to all intents and pur- 
poses unless it can be shown that he receives no compensation 
for such services. 

No argument is needed to demonstrate that the acts of Fowler 
in reference to the policy in question satisfy some one of the cir- 
cumstances mentioned in the statute, fixing his status, to have 
been that of a general agent of appellant. It is contended that, 
as he acted in the capacity of broker, Loney & Peckham being 
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the regular agents of appellant, whatever business he did was 
either for such agents or for the assured, hence that the statute 
does not apply. That is clearly ruled otherwise by John R. 
Davis L. Co. vs. Hartford F. Ins. Co. (95 Wis., 226); Schomer 
vs. Hekla F. Ins. Co. (50 Wis., 575), and other cases, in which it 
is held that a person who procures a policy of fire insurance for 
another from the agent of the insurance company issuing the 
same, acts in a twofold capacity; that of agent for the insured, 
and, by force of the statute, agent for the insurer; and that his 
knowledge at the inception of the contract is deemed to be that 
of the company the same as if he were regularly employed by it 
as its general agent. 


Upon the second question submitted, it appears that, unless 
the ruling should be different under the standard policy law, 
then independently thereof it must be conceded that the assurer 
cannot defeat respondent's claim because of any defect in the 
title to his property known to Fowler when the contract was 
made, regardless of the terms of such contract. In Roberts vs. 
Continental Ins. Co. (41 Wis., 321), after citing a long line of de- 
cisions in this court, it was said, in effect, that if, when the agent 
of an insurance company delivers a policy of insurance, he has 
knowledge of the facts as regards the subject of the insurance 
inconsistent with the terms of the policy, the assurer, by accept- 
ing the premium, is estopped from declaring the policy void be- 
cause the terms thereof were not so changed in writing as to 
conform to the facts. There have been many subsequent de- 
cisions to the same effect: Renier vs. Dwelling House Ins. Co., 
74 Wis., 94; Zell vs. Herman F. M. Ins. Co., 75 Wis., 521; Stan- 
hilber vs. Mut. Mill Ins. Co., 76 Wis., 285; Bourgeois vs. North- 
western Nat. Ins. Co., 86 Wis., 606; Goss vs. Agricultural Ins. 
Co., 92 Wis., 233; Schultz vs. Caledonian Ins. Co., 94 Wis., 42; 
Johnston vs. Northwestern Live Stock Ins. Co., 94 Wis., 117; 
De Witt vs. Home Forum Benefit Order, 95 Wis., 305; St. Clara 
Female Academy vs. Northwestern Nat. Ins. Co., 98 Wis., 257; 
Hobkirk vs. Phoenix Ins. Co., 102 Wis., 13. These propositions, 
independently of statutory change, are therein firmly established : 
(1) Knowledge of an agent of an insurance company at the time 
of delivering one of its policies, of facts regarding the subject of 
the insurance inconsistent with the stipulations in the policy in 
respect thereto, is in legal effect knowledge of the company. (2) 
A person who delivers the policy and receives the premium, 
though acting as a broker, is also agent for the company with- 








1904. ] Welch vs. Fire Ass'n of Philadelphia. 265 


in the foregoing rule by force of the statute. (3) If an insurance 
company delivers one of its policies and receives the premium 
therefor with knowledge of facts rendering it void when its terms , 
are applied to such facts, in legal effect it thereby assures its cus- 
tomer that as regards the contract the condition of the property 
shall be considered in all respects according to the calls of such 
contract, regardless of the truth of the matter, and invites 
him to rely thereon; and such invitation being accepted, the 
company is estopped from thereafter changing its position 
to the prejudice of the assured, though the policy declares 
that no condition thereof is subject to waiver except by 
written agreement indorsed thereon or added thereto. (4) The 
doctrine of waiver, strictly so called, is not involved in the last 
foregoing rule. It rests solely on the principle of estoppel in 
pais,—the principle that one person cannot assume a position in 
his business relations with another in respect to a transaction of 
a pecuniary nature upon which such other, acting reasonably, 
has a right to rely, and after such other has so acted change his 
position to that other’s prejudice and obtain judicial aid to enable 
him to effectuate his fraudulent purpose. 


It is confidently insisted in appellant’s behalf that the standard 
policy law has changed the foregoing judicial rule, and that this 
court has so held. There is some warrant therefor, though a 
careful examination of all the decisions bearing on the subject 
shows that the court has not committed itself to the extent 
claimed by counsel. There are three classes of cases to be con- 
sidered: (1) Those involving policies made after chapter 195, 
p. 224, Laws 1891, was passed, and when it was supposed to be 
valid; (2) those decided after such law was condemned as uncon- 
stitutional, but wherein it was referred to in a way to indicate 
that the decisions might have been otherwise had the attempted 
legislation been effective; (3) decisions made as to policies gov- 
erned by the present valid policy law. The provisions under the 
first law, as regards the questions involved here, are similar to 
those in the later law except for an additional clause which will 
be referred to at length later. So far as declarations were made 
in the decision respecting the effect of such provisions upon the 
precise question now here, they should be considered authorita- 
tive and followed unless clearly wrong. 

The only case of special significance in the first class above 
mentioned is Bourgeois vs. Northwestern Nat. Ins. Co., 86 Wis., 
606. Language was there used to the effect that the legislative 
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purpose was to have but one form for insurance contracts, to 
require it to be in writing, and to confine all inquiries as to the 
legal right of the parties to the statements therein. The only 
application of that embodied in the decision was this: It was 
held that a verbal promise by an agent at the time of delivering 
the policy, that the assured might thereafter do things respecting 
the subject of the insurance inconsistent with the terms of the 
policy, is within the prohibition of any agreement respecting the 
subject of the insurance other than one indorsed upon the policy 
or added thereto and within the prohibition respecting waiver by 
agent. The doctrine of waiver, strictly so called, was what was 
in the mind of the court. That of estoppel preventing the com- 
pany from breaching good faith with its patron by issuing to him 
a policy and taking his money therefor with knowledge of con- 
ditions rendering it at once void, was not suggested or involved. 

Dowling vs. Lancashire Ins. Co. (92 Wis., 63); Goss vs. Agri- 
cultural Ins. Co. (92 Wis., 233); McDonald vs. Fire Ass’n of 
Philadelphia (93 Wis., 348); Hobkirk vs. Phoenix Ins. Co., 
supra, are in the second class refered to. The reasoning in each 
of them is that there was an effectual waiver of a condition con- 
tained in the policy under the judicial rule, that not having been 
abrogated by the law of 1891 since such law was void. It is fair 
argument to say from those decisions that had the law been re- 
garded as binding, they would have been to the effect that the 
standard policy law did abrogate the judicial rule declared and 
applied in Renier vs. Dwelling House Ins. Co., supra, and simi- 
lar cases, though the court stopped short of saying that. The 
strongest language on the subject is in Hobkirk vs. Phoenix Ins. 
Co., as follows :— 

Chapter 195 [p. 224], Laws 1891, was enacted for the purpose 
of prescribing a written form of policy which would prevent any 
waiver of any conditions therein, except as therein prescribed. 
On the assumption that that act was valid, this court held, in 
effect, that the conditions and provisions of such standard policy 
were binding, and could not be changed or waived, except in the 
manner indicated, referring to Bourgeois vs. Northwestern Nat. 
Ins. Co., supra. 

The law of 1891 being void, no decision upon the point here 
involved was necessary, nor was in fact made in any of such 
cases. The nearest approach thereto was in Bourgeois vs. 
Northwestern Nat. Ins. Co., supra, decided before the invalidity 
of the law was discovered, which went on the doctrine of waiver, 
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strictly so called, and the effect of the statute in respect thereto. 

Straker vs. Phenix Ins. Co. (101 Wis., 413) had to do with a 
policy issued under the present law, and the effect of knowledge 
of the agent of acts of the assured during the life of his contract 
increasing the fire hazard, as regards waiving the condition of 
the policy rendering the same void in case of any such increase 
unless permitted by agreement with the company indorsed upon 
the policy or added thereto. While the standard policy law was 
referred to as vital to the question in the case and the decision 
was largely based on what was said in Bourgeois vs. Ins. Co., it is 
apparent that not only was the turning question governed by the 
law of waiver, strictly so called, but the decision could not have 
been different had there been no statutory policy law. The 
court has never held, in the face of a policy provision forfeiting 
the contract for a violation of its provisions by the assured after 
the issuance thereof, such provision being accompanied by a 
stipulation that it shall not be deemed waived other than by a 
writing indorsed thereon, that a waiver could take place in any 
other manner. The court has often held to the contrary: Han- 
kins vs. Rockford Ins. Co., 70 Wis., 1; Carey vs. German Am. 
Ins. Co., 84 Wis., 80; Burr vs. German Ins. Co., 84 Wis., 76. 
The principle involved, however, has little if any analogy to that 
of estoppel as applied in Renier vs. Dwelling House Ins. Co., and 
similar cases, though it is true that the term “waiver” has been 
commonly used in such a way as to indicate to the contrary. In 
Matthews vs. Capital F. Ins. Co. (115 Wis., 272) a clear distinc- 
tion was drawn between the two principles. Although it was 
there said that waiver is commonly applied to acts going to the 
validity of the contract rather than those in regard to establish- 
ing liability thereon after the happening of a loss, it is made clear 
that the acts going to such validity which were in the mind of the 
court, were those occurring after the making of the contract and 
before a loss; not those involved in its inception. It cannot be 
doubted that, in the absence of any legislative regulation to the 
contrary, an insurance company may be guilty of such conduct 
in the making of an insurance contract as to estop it from suc- 
cessfully pleading the truth as regards the condition of the sub- 
ject of the insurance inconsistent with the terms of the policy, to 
avoid paying a loss to the policyholder occasioned by an injury 
to or destruction of such subject. 

After a careful consideration of the matter we are unable to 
discover any very good reason for holding that it was intended 
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by the Legislature, in enacting the standard policy law, to abro- 
gate the judicial rule so firmly established, as above indicated. 
It is quite apparent that the contrary was intended. In the clos- 
ing paragraph (section 1941-62, Rev. St., 1898) occurs this sig- 
nificant language, following the disability clauses upon which 
appellant relies as indicating an intention to change the judicial 
rule :— 

“Up to the time of the delivery of the policy to assured, in all 
transactions relating to this policy or to the property herein in- 
sured, between the assured and any agent of the company, 
knowledge of the agent shall be knowledge of the company ; and 
in all transactions relating to the subject of insurance, between 
the insured and any agent of the company after loss, knowledge 
of the agent shall be knowledge of the company.” 

It must be presumed that the word “agent” was there used in 
the same sense as in section 1977. Why was that clause framed 
so perfectly voicing the foundation principle of the doctrine in 
Renier vs. Ins. Co., and similar cases, if it were not intended to 
abrogate the judicial rule, as we have termed it, as regards estop- 
ping the company by occurrences characterizing the making of 
the contract, or the further rule in respect to estoppel by conduct 
of the company acting by its agent after loss, referred to in Mat- 
thews vs. Capital F. Ins. Co., supra, and well established in the 
law of insurance, at the time the policy law was enacted? Could 
there have been any other purpose than to extend to policvhold- 
ers, by legislative enactment, the same protection they had there- 
tofore enjoyed when the making of their contracts was wholly 
under the control of the parties thereto? What object was there 
in embodying the clause under consideration in the law at all if 
it were not to be treated as an exception to that part immediately 
preceding it, the disability provisions upon which appellant re- 
lies? If the two clauses are not to stand together, the latter 
being an exception in a sense, to the former, then the latter 
would seem to be clear surplusage. The latter clause was not in 
the policy prepared by the insurance commissioner under the 
law of 1891, which was in part construed by the court in Bour- 
geois vs. Northwestern Nat. Ins. Co., while that part of section 
1941-62 preceding it is a verbatim copy of the commissioner’s 
form. That circumstance renders it well-nigh if not decidedly 
beyond reasonable controversy, that the added language was 
used to incorporate into the statute, in effect, existing law as 
found in the decisions of this court. 
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If we were to entirely overlook the latter part of the standard 
policy above discussed, and yet give effect to the judiclal rule, as 
in Renier vs. Ins. Co., it would not seem to violate the disability 
clause thereof on the subject of waiver, since, as we have seen, 
it does not deal with that subject in any proper sense. Such giv- 
ing effect works no change in the policy, strictly speaking. It 
only estops the assurer, by reason of its conduct, from success- 
fully alleging that the situation of the subject of insurance is not 
as indicated therein. In other words, the rule stands guard over 
the rights of the policyholder, protecting him from loss by rea- 
son of the assurer assuming one attitude with knowledge of all 
the facts, for the purpose of making a policy contract, and then 
assuming another and inconsistent attitude to avoid it. If the 
doctrine is right independently of the standard policy law, it 
seems that nothing therein on the subject of waiver condemns it, 
while in connection with such subject, as we have indicated, there 
seems to have been an attempt made to make such doctrine a 
part of the statute. It could not be successfully contended that 
it was the purpose of the Legislature to enable insurance compa- 
nies to profit by what was regarded at the time of its enactment 
as a fraud, without some clear, unmistakable language to that 
effect. ,Certainly, in the face of plain indications to the contrary, 
such a contention can find no favor here. 

It is well understood that the judicial rule here discussed is 
peculiar to insurance contracts, and significantly exceptional in 
that it ignores the familiar principle applied to written obliga- 
tions generally, that he who becomes a party to such an obliga- 
tion is presumed to have knowledge of its contents and is bound 
thereby, unless by some artifice resorted to by the other party 
thereto, reasonably calculated to prevent or deter him from ob- 
taining such knowledge, he is so prevented or deterred: Bost- 
wick vs. Mutual L. Ins. Co., 116 Wis., 392. As an original propo- 
sition it would be difficult to justify that special favor to 
policyholders in actions to recover losses sustained. The long 
line of decisions in this State supporting it, however, precludes 
any change thereof other than by legislative enactment. The 
authorities elsewhere are not all in harmony with it. A very few 
condemn it: Northern Assur. Co. vs. Grand View B. Ass’n (183 
U.S., 308) is a significant instance thereof. In that case the de- 
parture from general principles is most vigorously condemned in 
this language :— 

“It is manifest that the theory that such parol evidence, 
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though it may not be competent to change the written contract, 
may be received for the purpose of raising an estoppel in pais, is 
a mere invasion of the rule excluding parol testimony when 
offered to alter a written contract. A party suing on a contract 
in an action at law must be conclusively presumed to be aware 
of what the contract contains, and the legal effect of his agree- 
ment is that its terms shall be complied with.” 


The court said further, in effect, the only exception to that is 
where, by fraud, a person is induced to accept a contract differ- 
ent from the one agreed upon, in excusable ignorance of the 
variance. The exception thus condemned has the sanction of 
some forty years of our judicial history and of the general run 
of authorities. Under the circumstances we do not feel war- 
ranted in overturning it or seriously questioning the wisdom of it. 

The conclusion to which we have arrived is supported by the 
courts generally where a policy law exists. That is amply shown 
by citations in the brief of counsel for respondent, and the ab- 
sence of authorities to the contrary in that of appellant, and our 
own inability to discover any. In the supporting authorities it 
appears that there was no judicial hesitation in holding that a 
policy like ours does not, in letter or in spirit, affect the estab- 
lished rule that an insurance company, barring fraud upon it, 
participated in by the assured and its agent (Koertz vs. Grand 
Lodge of Wisconsin O. of H. S. [Wis.], 97 N. W., 163), cannot 
avoid the effect of the law charging it with knowledge which its 
agent has at the time of delivering its policy of insurance, re- 
specting the condition of the subject thereof. In all cases, or 
most of them, waiver is sharply distinguished from estoppel: 
Forward vs. Continental Ins. Co., 142 N. Y., 382; Wood vs. 
Am. F. Ins. Co., 149 N. Y., 382; Robbins vs. Springfield F. Ins. 
Co., 149 N. Y., 477; Skinner vs. Norman, 165 N. Y., 565; Had- 
ley vs. N. H. Fire Ins. Co., 55 N. H., 110; Spalding vs. N. H. F. 
Ins. Co. (N. H.), 52 Atl., 858; Clawson vs. Citizens’ Mut. F. Ins. 
Co., 121 Mich., 591. 

Counsel for appellant cites the Minnesota Supreme Court as 
holding contrary to the foregoing in Anderson vs. Manchester 
F. Assur. Co., 59 Minn., 182. We do not so understand that 
case. Two points were there involved; one being that discussed 
here, and the other the constitutionality of the standard policy 
law. Both were at first decided in favor of the company, one 
justice expressing doubt and favoring a rehearing, and another 
dissenting particularly on the first point. A reargument was 
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ordered, and on the final disposition of the case the justice who 
dissented at first wrote the opinion, by which the decision was 
rested solely on the unconstitutionality of the law. The other 
point was entirely omitted from the case. 

Appellant’s last point is ruled in favor of respondent by Flatley 
vs. Phenix Ins. Co., 95 Wis., 618. That is in accordance with the 
general rule laid down in the text-books, and supported by an 
abundance of authority, that a requirement in a policy of insur- 
ance as regards furnishing the proofs of loss within a specified 
time, not coupled with any provision making failure to comply 
therewith a cause of forfeiture, at the most only affects the 
maturity of the claim: Joyce on Ins., § 3282. That was the doc- 
trine of this court when the standard policy law was framed, and 
in harmony therewith no forfeiture clause was incorporated 
therein in connection with the requirement for proofs of loss, 
but this language was so incorporated :— 

“The loss shall become payable sixty days after notice and 
proofs of loss herein required have been received by this com- 
pany:” Section 1941-57, Rev. St., 1898. 

The fundamental principle involved is that forfeitures are not 
favored and will be held not to have been intended, in the ab- 
sence of language clearly indicating the contrary. That applies 
as well to a law as to a contract. So, though in Flatley vs. Ins. 
Co., the question was raised as regards a contract which at its 
inception was wholly under the control of the parties threto, it 
having been issued before we had a valued policy law, it applies 
just as strongly in this case. Moreover, the doctrine of the 
court, as indicated, was in effect incorporated into the poilcy. 
The judgment is affirmed. 


Insurance Law Journal. 


SUPREME COURT OF OHIU. 


STATE Ex REL. SHEETS, Atry. GEN., 
ve. 
ETNA LIFE INS. CO.* 


A life insurance company incorporated and organized under the laws of 
another State, and authorized by its charter to engage in the business 
of ‘“indemnifying employers against loss or damage for personal in- 
jury or death resulting from accidents to employees or persons other 
than employees,” may, upon complying with the statutory require- 
ments regulating deposits by foreign corporations, be licensed and 
permitted, under favor of section 3596, Rev. St., to engage in and 
transact such employers’ liability insurance in this State. 

In the absence of any statute in Ohio prohibiting life insurance companies 
from doing an employers’ liability insurance in this State, and the 
business itself being by statute expressly authorized, a life insurance 
company incorporated and organized under the laws of a sister State, 
and empowered by its charter to engage in the business of employers’ 
liability insurance, may, by the comity that prevails between the 
States, be licensed and permitted to transact such business in this 
State, although our statute has not in express terms conferred upon 
domestic life insurance companies authority to engage in or transact 
that particular kind of insurance. 


Quo warranto by the State, on the petition of J. M. Sheets, 


Attorney-General, against the Etna Life Insurance Company. 
Petition dismissed. 


Statement of facts by CrEw, J. 

The petition in this case was filed in this court by the Attor- 
ney-General, and is as follows: ‘* Now comes J. M. Sheets, who 
is the duly elected, qualified, and acting Attorney-General of the 
State of Ohio, and gives the court to be informed and to under- 
stand that the defendant, the A&tna Life Insurance Company, is 
a corporation organized under and by virtue of the laws of Con- 
necticut for the purpose of transacting the business of life insur- 
ance, and is, and has been for many years last past, engaged in 
said business of life insurance. For more than ten years last 
past said defendant has been, and is now, duly authorized to en- 
gage in the business of life insurance within the State of Ohio, 
and during all of said time has been, and still is, actively engaged 
in the transaction of said business of life insurance within this 
State. Prior to the 24th day of June, 1902, said defendant pro- 
cured an amendment to his charter, whereby it was authorized 
to engage in the business of ‘indemnifying employers against 


* Decision rendered, Jan. 5. 1904. Syllabus by the Court. 
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loss or damage for personal injury or death resulting from acci- 
dents to employees or persons other than employees,’ which said 
business is commonly termed ‘employers’ liability insurance.’ 
The said defendant thereupon deposited with the superintendent 
of insurance of the State of Ohio securities to the amount of fifty 
thousand dollars ($50,000), as provided by section 3641b, Rev. 
St., Ohio, and made application to him for a license to engage in 
the said business of employers’ liability insurance within the 
State of Ohio. Said superintendent of insurance thereupon; to 
wit, on the 24th day of June, 1902, issued to said defendant a 
license purporting to authorize it to engage in the said business 
of employers’ liability insurance. Thereupon the said defendant 
assumed the right and is now actively engaged in the transaction 
of said business of indemnifying employers against loss or dam- 
age for personal injury or death resulting from accidents to em- 
ployees, or persons other than employees, within this State. 
Wherefore plaintiff says that by reason of the fact that the de- 
fendant is duly authorized and empowered to engage in the busi- 
ness of life insurance within the State of Ohio, and is now, and 
has been for more than ten years last past, actively engaged in 
said business of life insurance within this State, it has no au- 
thority under the laws of Ohio to engage in said business of 
indemnifying employers against loss or damage for personal in- 
jury or death resulting from accidents to employees, or persons 
other than employees. But on the contrary the said defendant 
is prohibited by the laws of the State of Ohio from engaging in 
said business. Wherefore the plaintiff prays the judgment of 
this court that the defendant be ousted and wholly prohibited 
from carrying on the said business of indemnifying employers 
against loss or damage for personal injury or death resulting 
from accidents to employees, or persons other than employees, 
within this State, and asks such further and other relief as the 
nature of the case may require.” To this petition the defendant 
filed the following demurrer: “Comes now the A&tna Life In- 
surance Company, defendant herein, and demurs to the petition 
for the reason that the facts stated therein are not sufficient to 
constitute a cause of action against this defendant.” The ques- 
tions for consideration in this case are those arising upon this 
demurrer. ‘ 


J. M. SuHexts, Atty. Gen., for Plaintiff. 
Paxton & WARRINGTON, GORDON, GRANGER & DE Wirt, 


and Booru, KEATING & PETERS, for Defendant. 
VoL. XXXIII.- 18. 
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CrEw, J. (after stating the facts). 

It is admitted in this case that the defendant, the Aitna Life 
Insurance Company, is a corporation duly organized under the 
laws of the State of Connecticut; that, by its charter and the 
amendment thereto, it is authorized and empowered to take 
insurance risks on life and against accidents to persons, and 
to engage in the business of “indemnifying employers 
against loss or damage for personal injury or death re- 
sulting from accidents to employees, or persons other 
than employees;’ and it affirmatively appears from the 
allegations of relator’s petition that for more than ten 
years last past said defendant company has been trans- 
acting in this State the business of life insurance; that on June 
24, 1902, said company having complied with the statutory re- 
quirements regulating foreign corporations doing an employers’ 
liability insurance in this State, there was issued to it by the 
superintendent of insurance of the State of Ohio a license au- 
thorizing and empowering it to engage in such insurance in this 
State, and that since said 24th day of June, 1902, said defendant 
company has been, and now is, carrying on within this State said 
business of employers’ liability insurance. No question is made 
as to the charter powers of the defendant company. These are 
conceded, but it is contended by the relator that said company, 
being a life insurance company, and being now actively engaged 
in transacting the business of life insurance in the State of Ohio, 
may not, therefore, lawfully be licensed or permitted to carry on 
or continue the business of employers’ liability insurance within 
this State. In support of this contention it is argued (1) that the 
statutes of Ohio do not authorize life insurance companies to 
transact both a life and employers’ liability insurance; (2) that a 
corporation formed under the laws of another State, and trans- 
acting the business of insurance in Ohio, is only permitted to en- 
gage in such kind of insurance in this State as a domestic corpo- 
ration is authorized to transact. We shall consider these 
propositions in the order named. 

1. Section 3596, Rev. St., prescribes and defines the kind of 
business that may be done and the character of risks that may be 
taken by a company or corporation organized or incorporated 
under the laws of another State, and engaged in transacting the 
business of life insurance in this State. That section, so far as 
its provisions are pertinent to the present inquiry, reads as fol- 


lows :— 
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* * * Nocompany * * * organized or incorporated 
by act of Congress or under the laws of this or any other State 
of the United States, or by any foreign government, transact- 
ing the business of life insurance in this State, shall be per- 
mitted or allowed to take any other kind of risks, except those 
connected with, or appertaining to making insurance on life 
or against accidents to persons. * * * 

This section, substantially in its present form, was first en- 
acted in 1888. Prior thereto life insurance companies, whether 
foreign or domestic, doing business in this State, were not au- 
thorized to take any other kind of risks than those connected 
with or appertaining to making insurance on life. By the amend- 
ment of March 27, 1888 (85 Ohio Laws, 119) the authority of 
such companies was so far enlarged and extended as to permit 
and allow them not only to make insurance on life, but to permit 
them to take risks and make insurance connected with or apper- 
taining to accidents to persons. This section was again amended 
May 2, 1902 (95 Ohio Laws, p. 355), when it took its present 
form, but no change or modification was made thereby as to the 
right of the companes therein named to insure against accidents 
to persons. 

While the language of this section is that of regulation and 
restriction, rather than of affirmative grant, nevertheless the 
language therein employed, by clearest implication, recognizes 
the right, and would seem to confer upon and invest companies 
of the character of the defendant company with full authority to 
make insurance and take risks in any wise connected with or 
appertaining to accidents to persons; otherwise the Legislature 
would not have undertaken to designate and define the character 
of accidental risks that might be taken by such companies. 
Whether, then, the defendant company is clothed with authority 
to engage in the business of employers’ liability insurance within 
this State, depends upon whether or not that particular kind of 
insurance is embraced and included in the authority so given and 
permitted, to make insurance and take risks connected with and 
appertaining to accidents to persons. If it is, then, admittedly, 
the defendant, in making such insurance, was and is acting 
clearly within the scope of its delegated powers. That this kind 
of insurance (employers’ liability insurance) may, from its very 
nature, appropriately be classified with, and peculiarly belongs 
to, what is commonly known and designated as “ accident insur- 
ance,” must, we think, be conceded, inasmuch as such insurance 
has for its primary purpose indemnification against the effects 
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of accidents resulting in bodily injury or death. It is said by 
Barker, J., in Employers’ Assurance Corporation vs. Merril! 
(155 Mass., 406): “In one sense, there can be no doubt that an 
employers’ liability policy is accident insurance. Such policies 
cover accidents to others than the assured, but the assured must 
stand in such a relation to the person accidentally injured or 
killed as to be legally liable for the result of the accident, and it 
is only an accident causing bodily injury or death which creates 
a right to the insurance.” But it is argued by relator that this 
character of insurance is not within the provisions of section 
3596, and could not have been within the contemplation of the 
Legislature at the time section 3596 was enacted, for the reason, 
as claimed, that such insurance was then unknown in this State. 
This statement is challenged by counsel for defendant, who as- 
sert that employers’ liability insurance was not only known, but 
was extensively written, in Ohio, for several years prior to the 
enactment of this statute. Whatever the fact may be as to this, 
if the language employed in section 3596 is sufficiently compre- 
hensive in character to include such insurance, then, under the 
established rules of construction, it must be held to authorize 
and permit it. In Endlich on the Interpretation of Statutes 
(§ 112), the rule is stated thus: “Except in some few cases 
where a statute has fallen under the principle of excessively strict 
construction, the language of a statute is generally extended to 
new things, which were not known and could not have been con- 
templated by the Legislature when it was passed. This occurs 
when the act deals with a genus, and the thing which afterward 
comes into existence is a species of it.” And this rule of statu- 
tory extension has been recognized and followed by this court in 
numerous cases. In Corwin’s Lessee vs. Benham (2 Ohio St., 
43), Ranney, J., says: “I am aware that the usual import of 
words is sometimes to be restricted, when it would otherwise 
obviously extend beyond the subject-matter and spirit of the 
whole enactment. But this cannot be done because the Legisla- 
ture did not foresee or contemplate every case upon which it 
might operate. The wisest legislatots would fall far short of 
such foresight. If within the language, it must appear clearly to 
the court that the case would have been excluded from its opera- 
tion if foreseen.” And in Stetson vs. Bank (2 Ohio St., 175), 
speaking of this rule, it is said: “Falling within the positive pro- 
visions of the law, it is not enough to exclude this case from its 
operation to say it was not contemplated when the law was en- 





1904.] State ex rel. Sheels, Atty.Gen., vs. Aitna Life Ins. Co. 277 


acted. We must be able to see some reason to suppose it would 
have been excluded in positive terms if it had occurred to the 
minds of the Assembly at the time.” To the same effect are 
Goshorn vs. Purcell, 11 Ohio St., 649; Morris vs. Williams, 39 
Ohio St., 558; and Railway Co. vs. Telegraph Ass’n, 48 Ohio 
St., 423. 

A further reason assigned by relator why foreign life insur- 
ance companies may not be permitted to do an employers’ lia- 
bility insurance in this State is that by section 3641b, Rev. St., 
insurance companies, other than life, have been specially author- 
ized and empowered to transact this kind of business in Ohio; 
thereby, it is argued, manifesting a legislative intent to limit and 
restrict the transaction of such insurance business in this State, 
to companies other than life. If we are right in the conclusions 
above reached, this contention is sufficiently answered by the 
fact that employers’ liability insurance is included in the provi- 
sions of section 3596, permitting insurance against accidents; 
and the right of life insurance companies to make such insurance 
is in no wise affected or modified by the provisions of said sec- 
tion 3641b, which was subsequently enacted. There can be no 
doubt as to the power of the Legislature to prescribe the terms 
and conditions upon which foreign corporations may be admitted 
to do business in this State, or of its right to define the kind of 
business that may be done by such corporations. It was held 
in Western Union Tel. Co. vs. Mayer (28 Ohio St., 521) that 
“foreign corporations can exercise none of their franchises or 
powers within this State, except by comity or legislative con- 
sent. That consent may be upon such terms and conditions as 
the General Assembly, under its legislative power, may impose.” 
However, a consideration of the legislation in Ohio touching the 
rights of life and life and accident insurance companies organ- 
ized under the laws of another State, and doing business in this 
State, will show that it has not been, and is not, the policy of our 
law to discourage or prohibit an accident insurance business in 
this State; nor can there be found any statutory inhibition 
whereby the right of such companies to insure against accidents 
is limited or restricted to risks by accident to the person assured, 
but, on the contrary, the right conferred is to take such risks as 
are in any wise connected with or appertaining to accidents to 
persons. It follows, therefore, that so long as the defendant 
company confines itself to insurance against accidents to per- 
sons, and its contract is one to indemnify the assured against loss 
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by accidental injury to a person in whom the assured has an in- 
surable interest because legally liable for the results of such 
accident, such risk is clearly one “connected with and appertain- 
ing to accidents to persons,” and is therefore within the legiti- 
mate scope of the power and authority possessed by such com- 
pany by virtue of section 3596, Rev. St. 


2. The conclusion above reached; viz., that, under favor of 
section 3596, life insurance companies may rightfully be licensed 
and permitted to transact within this State the business of em- 
ployers’ liability insurance, is sufficient to determine the only 
question presented in this case, and renders unnecessary a con- 
sideration of relator’s second proposition. However, referring 
to the claim made upon this proposition, we may say that inas- 
much as the business of employers’ liability insurance is not un- 
authorized or prohibited in Ohio, but such business is expressly 
recognized and permitted by our statutes, we incline to the view 
that, in the absence of affirmative statutory provision prohibit- 
ing life insurance companies from engaging in such business, a 
life insurance company organized under the laws of a sister 
State, and authorized by its charter to write employers’ liability 
insurance, may, by the law of comity, be licensed and permitted 
to write such insurance in this State upon complying with the 
requirements of the statutes of this State as to deposits, etc., 
even though the right to transact that particular kind of insur- 
ance may not have been exercised by, or conferred upon, do- 
mestic life-insurance companies by positive statutory grant. If 
the business is within the charter powers of such foreign com- 
pany, it is enough that such business is not prohibited in this 
State, is not obnoxious to the policy of our laws, and is not 
against the interests of our citizens. It is said by the Supreme 
Court of Illinois in People vs. Fidelity & Casualty Co. (153 IIl., 
25): “The rule is that, where there is no positive prohibitive 
statute, the presumption, under the law of comity that prevails 
between the States of the Union, is that the State permits a cor- 
poration organized in a sister State to do any act authorized by 
its charter or the law under which it is created, except when 
it is manifest that such act is obnoxiuos to the policy of the law 
of this State.” Again, in Cowell vs. Springs Co. (100 U. S., 55), 
it is said: “If the policy of the State or territory does not per- 
mit the business of the foreign corporation in its limits, * * * 
it must be expressed in some affirmative way. It cannot be in- 
ferred from the fact that its Legislature has made no provision 
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for the formation of similar corporations,” etc. The views thus 
expressed are in harmony with our law, and in accord with the 
recognized policy of this State. As said in argument by counsel 
for defendant in this case, “it is not the policy of this State to 
repel or discourage solvent, reputable foreign corporations from 
doing business within its borders, and the courts will not anx- 
iously seek an excuse in the statutes to drive them out.” 

We are of the opinion that the facts stated in the petition in 
this case are not sufficient, in law, to entitle the relator to the 
relief and judgment therein asked. The demurrer of defendant 
is therefore sustained, and the petition of relator dismissed. 

Judgment accordingly. 

Burkett, C. J., and Spear, Davis, and Shauck, JJ., concur. 


COURT OF APPEALS OF NEW YORK. 


BENJAMIN ET AL. 
v8. 

PALATINE INS. CO. ET AL.* 

Knowledge of the agent at time of insuring under a standard policy that 
foreclosure proceedings were pending estops the insurer from setting 
up such proceedings under the policy provision that if they be com- 
menced it shall be void. 

The decision of the Appellate Division reported in 80 App. 

Div., 260, was affirmed on the opinion of that Division by the 

Court of Appeals of New York. 


WILLIAM B. EL.ison, for Plaintiffs. 
Joun NotmaANn and Carpozo and NATHAN, for Defendants. 


The following is the opinion of the Appellate Division :— 


BARTLETT, J. 
This is an action to recover the amount due on a policy of fire 
insurance covering property in Florida, and belonging to the 
plaintiffs. 
The policy contained a provision declaring that, unless it was 
otherwise provided by agreement indorsed thereon or added 
thereto, it should be void “if, with the knowledge of the insured, 


* Decision rendered. March 1, 1904. 
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foreclosure proceedings be commenced or notice given of sale of 
any property covered by this policy by virtue of any mortgage 
or trust deed.” 

It appeared that proceedings to foreclose a mortgage upon the 
property had been begun on April 20, 1900, more than a year 
before the issue of the policy, which was on April 27, Igol. 

There was clear and undisputed proof in the case to the effect 
that the agent from whom the policy was obtained had knowl- 
edge of the pending foreclosure proceedings at the time when he 
issued the policy. 

The respondents insist that the language of the provision 
which we have quoted from the policy refers only to foreclosure 
proceedings commenced after the issue of the policy, and not to 
proceedings instituted prior to the time when the policy was is- 
sued, and, in support of this proposition, they cite Chamberlain 
vs. Insurance Company of North America, 20 N. Y. St. Repr., 
543. Whether they are correct in this proposition or not, we 
think that, under the New York authorities, the knowledge of 
the agent who issued the policy that the foreclosure proceedings 
were actually pending at the time estops the insurer from setting 
up the pendency of such proceedings as a bar to the mainten- 
ance of this action: Wood vs. American Fire Ins. Co., 149 N. 
Y., 382; Robbins vs. Springfield Fire Ins. Co., Id., 477. It is 
true that the Supreme Court of the United States, by a majority 
vote (the chief justice, Mr. Justice Harlan, and Mr. Justice Peck- 
ham dissenting) has disapproved of the conclusion reached by 
our Court of Appeals in the cases cited: Assurance Co. vs. 
Building Association, 183 U. S., 308, 327. Nevertheless, that 
conclusion is binding upon us here, and it follows that this judg- 
ment must be affirmed. 

Goodrich, P. J., Woodward, and Hirschberg, JJ., concurred. 








1904.] Davis et al. vs. Farmers’ Mut. Fire Ins. Ass'n. 281 


SUPREME COURT OF NORTH CAROLINA. 


DAVIS ET AL. 
ve. 


FARMER®S’ MUT. FIRE INS. ASS’N.* 


The policy insured jointly D. and M. M. afterward sold her interest to 
., and sent the policy to the president of the company to have it 
transferred. He erased the name of M. from the face of the policy, 
where he was named as payee and wrote, “ Erased by C. N. Hunt, 
President.” The policy had a blank form for such transfer on its 
back, to be filled by the transferree and signed by the president. 


Held, That a company cannot bind itself not to agree to modifications in 
its contracts, and a general agent with power like the president could 


waive the policy form as to transfer, even if waiver was forbidden by 
the contract. 


Appeal from Superior Court, Wilkes County. Action by J. D. 
Davis and others against the Farmers’ Mutual Fire Insurance 


Association. From a judgment in favor of plaintiffs, defendant 
appeals. 


W. W. BARBER, for Appellant. 

GLENN, MANLY & HENDREN, for Appellees. 

: CLARK, C. J. 

J. D. Davis, the feme plaintiff, and one W. C. Meadows, were 
equal owners of a mill, and insured the same in the defendant 
company; the policy being issued in their joint names. After- 
ward W. C. Meadows sold his interest in the mill to J. D. Davis, 
and she sent the policy, by her husband, to C. N. Hunt, the presi- 
dent of the company, to have it properly transferred to her. Said 
Hunt took the policy; said he could change it right there; 
erased the words “ W. C. Meadows and” from the statement in 
the face of the policy that it was payable to “ W. C. Meadows and 
J. D. Davis,” and wrote at that place, “ Erased by C. N. Hunt, 
President,” and handed the policy back. There was a blank form 
printed on the back of the policy, to be filled out and signed in 
case of transfer by the transferror, and a blank under it for as- 
sent of the company to such transfer, to be signed by its presi- 
dent. The president, instead of filling out those blanks, requir- 
ing Meadows to sign the transfer, and then, signing the assent 
himself, took the shorthand method above stated; and the com- 
pany, now that the property has been burned, gravely contends 
“*Decision rendered, Dec. 16,108. #2 # . 
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that it is released from liability by the conduct of its own presi- 
dent. Though Meadows did not sign the transfer, it is not de- 
nied that at that time the plaintiff had purchased his interest in 
the property. The plaintiff, having sent the president of the 
company the policy for a proper transfer, had a right to rely upon 
his having made the change in the proper method. She did not 
have to look to the scope of his powers, as in the case of a local 
agent, for he was the president—the general representative—of 
the company. Thereafter the company ratified the assignment 
by making an assessment on the plaintiff as sole owner of the 
policy, which assessment she paid. Even if the printed blank on 
the back of the policy were a stipulation that transfers could only 
be made in that mode, “the authorities are numerous that a 
general agent can waive any stipulation in the policy, notwith- 
standing a clause in the policy forbidding it, for he can waive 
that clause as well as any other. A party cannot bind himself 
not to agree to modifications in a contract, and a corporation 
acts through its agents in the scope of their agency, and the 
agency here was a general agency.” See the full discussion as to 
the powers of a general agent, 1 May on Insurance (§ 151), and 
other authorities cited in Gwaltney’s Case (N. C., 44 S. E., 659) 
to sustain the proposition above quoted. Certainly the president 
of the company did not release the company by his action in this 
case. It in no wise affects the case that Hunt was the agent who 
issued the policy, as well as president, and that this is a mutual 
insurance company. 
No error. 
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COURT OF APPEALS OF NEW YORK. 


NORTHAM 
v8. 


DUTCHESS COUNTY MUT. INS. CO. 
OF POUGHKEEPSIE.* 


There was evidence that an agent of the company agreed with an assignee 
for the benefit of creditors, in consideration of the promise to pay the 
unpaid premium, to insure the assignee’s interest in the property, 
either by a proper indorsement on the policy, or, if that could not be 
procured, by a binding slip. 


Held, That the action should have been for damages for breach of con- 
tract, and not a suit on the policy, where there was no proof of the 
valid transfer or continuance of the policy under its provisions, and 
such suit must fail where, although the proof would authorize recov- 


ery, there was no amendment to conform the pleadings to the evi- 
dence. 


Held, That where no agreement to insure was pleaded, it was error to sub- 
mit the case to the jury on the theory that the plaintiff might recover 
if such an agreement was made. 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 


HORACE MCGUIRE, for Appellant. 
N. F. BREEN, for Respondent. 
MARTIN, J. 

The complaint was plainly upon the policy issued by the de- 
fendant, and not for damages for the breach of a verbal contract 
between the parties. There was evidence to show that, in con- 
sideration of the plaintiff’s promise to pay the unpaid premium, 
the defendant agreed to insure the plaintiff’s interest in the prop- 
erty mentioned in the policy issued to his assignor, by a proper 
indorsement upon such policy, if it could be obtained, or, if not, 
by issuing a slip or paper to him which “ would keep the insur- 
ance all right and insure him from that time.” If the action had 
been based upon that contract, the proof was sufficient to have 
justified the jury in finding for the plaintiff: Ellis vs. Albany 
City F. Ins. Co., 50 N. Y., 402; Angell vs. Hartford F. Ins. Co., 
59 N. Y., 171; Ruggles vs. Am. Cent. Ins. Co., 114 N. Y., 415; 
Manchester vs. Guardian Assur. Co., 151 N. Y., 88; Squier vs. 
Hanover F. Ins. Co., 162 N. Y., 552; Hicks vs. British Am. As- 
sur. Co., 162 N. Y., 284; Northam vs. International Ins. Co., 45 


Ceasar gic a a a 
* Decision rendered, Dec. 18, 1903. The facts sufficiently appear in the syllabus,—Ep. Ins, 
Law Journal. 
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App. Div., 177, affirmed on opinion below in 165 N. Y., 666. But 
the action was based upon the policy alone, and it is obvious that 
the proof was insufficient to establish a valid transfer or con- 
tinuance of the policy in accordance with its requirements and 
provisions. This does not fall within the class of cases where, 
although the complaint is insufficient, the proof is sufficient to 
authorize a recovery, and is admitted witiiout objection, and 
where the pleadings may be amended to conform to the proof. 
In this case the plaintiff failed to prove the cause of action 
alleged, and the evidence tending to establish a different cause 
of action was objected to upon the ground that it was inadmissi- 
ble under the pleadings, and no amendment was asked for. In 
such a case, if the plaintiff fails to prove the cause of action set 
up in his complaint, and proper objections are made upon the 
trial, and no amendment of the pleading is asked for or ordered, 
a judgment in the plaintiff's favor upon a cause of action not al- 
leged canot be sustained on appeal, nor after trial can the plead- 
ings be conformed to the proof: Southwick vs. First Nat. Bank 
of Memphis, 84 N. Y., 420; Truesdell vs. Sarles, 104 N. Y., 164, 
167; Pope vs. Terre Haute Car & Mfg. Co., 107 N. Y., 61; 
Freeman vs. Grant, 132 N. Y., 22, 28; Reed vs. McConnell, 133 
N. Y., 425, 434; Bradt vs. Krank, 164 N. Y., 515, 519. There- 
fore it is manifest that the learned trial court erred in admitting, 
under the defendant’s objection and exception, evidence of the 
verbal agreement between the parties, and also in submitting 
the case to the jury upon the theory that the plaintiff might re- 
cover if the jury should find that such an agreement was made. 
The defendant’s exceptions to the admission of that evidence and 
to the charge of the court in that respect were well taken, and 
require a reversal of the judgment. 

The judgment should be reversed, and new trial granted, with 
costs to abide the event. 

Parker, C. J., and Gray, O’Brien, Haight, Cullen, and Werner, 
JJ., concur. 

Judgment reversed, etc. 
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SUPREME COURT OF ALABAMA. 


TRAVELERS INS. CO. or HaRTFORD 
vs. 
BROWN.* 


Prior premiums, eight in number, had been paid by checks mailed to the 
agents. The last premium was likewise mailed ten days before due. 
On notice of its non-receipt, the insured sent the amount by New 
York exchange to the home office after it was due. The draft was 
returned in a letter, stating that the company was advised by its agents 
that the premium was not paid to them when due, and that the check 
which insured stated he had mailed was not received. 


Held, In an action for reinstatement of the policy, that the letter admitted 
the right of the agents to receive checks, and that the sole ground of 
forfeiture was non-payment when due. 


Held, That this circumstance, together with the authority of the agents in 
other matters, shows that they were authorized to accept checks. 


Held, That the insured was justified in believing that he had done all that 
was required of him, and in relying on his previous course of dealing, 
and a forfeiture could not be claimed by the company. 


Appeal from Chancery Court, Jefferson County. Bill by A. I. 
Brown against the Travelers Insurance Company of Hartford, 
Conn. From a decree for plaintiff, defendant appeals. 


WEATHERLEY, UNDERWOOD & THACH, for Appellant. 
DENSON & ULLMAN, for Appellee. 
Tyson, J. 
The purpose of the bill in this cause is to have declared in 
force, valid, and binding, a policy of insurance issued by the 
respondent on the 7th day of August, 1897. The policy contains 
the following stipulations :— 


All premiums are payable at the home office in Hartford, 
Conn., but will be accepted if paid to any agent in exchange 
for a receipt signed by the president and secretary and coun- 
tersigned by the agent designated thereon. This policy shall 
not take effect unless the first premium is paid while the in- 
sured is in good health, and if the second and third annual 
premiums be not fully paid when due, this policy and all claims 
under it shall be void and the premium already paid shall be 
forfeited to the company. In case of default in the payment 
of premiums after the third, this policy will remain in force for 
the term specified in the table of “ paid-up term insurance” in- 
dorsed hereon: provided, however, that in case of the death of 
the insured within three years from the date of such default, 


eS essntesunsnesissintansstesee 
* Decision rendered, Nov. 26, 1903. The facts in this case sufficiently appear in the syllabus. 
—Ep. Insurance Law Journal. 
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the unpaid premium with interest shall be deducted from the 
amount insured, or in lieu of such term insurance a paid-up 
policy will be granted for the amount specified in the table of 
paid-up policy values, 
Etc. Under this clause the time fixed for the payment of the 
premium is of the essence of the contract, and non-payment at 
the appointed time involves the release of the company from its 
obligations under the policy, unless waived: Imperial Life Ins. 
Co. vs. Glass, 96 Ala., 568. But “forfeitures are not favored in 
the law, and courts are always prompt to seize hold of any cir- 
cumstance that indicates an election to waive a forfeiture, or an 
agreement to do so, on which the party has relied and acted. 
Any agrement, declaration, or course of action on the part of 
the insurance company which leads a party insured honestly to 
believe that by conforming thereto a forfeiture of his policy will 
not be incurred, followed by due conformity on his part, will and 
ought to estop the company from insisting upon the forfeiture, 
though it might be claimed under the express letter of the con- 
tract:” Insurance Co. vs. Eggleston, 96 U. S., 572. 


The fifth annual premium (tenth semi-annual premium) upon 
the policy in controversy matured on the 7th day of August, 
1901. The complainant, in ample time to have reached them 
before the date of maturity, mailed to the respondent’s agents a 
check for the amount of this premium. The check, it appeared, 
did not reach them. Subsequently, after being informed by the 
agents that the check had not been received, and that they had, 
on the next day after the premium fell due, returned the pre- 
mium receipt to the company, on; to wit, the 12th day of Sep- 
tember, 1901, the complainant sent by mail to the respondent 
New York exchange for the amount of the premium. This draft 
was returned to him by the company in a letter in which it, in 
part, said :— 

We are advised by Messrs. Weil & Co., State agents at 
Montgomery, Ala., to whom you were permitted to make 
payment of premium under policy No. 93,375 on or before 
maturity of the premium, that payment of the premium due 
August 7, I90I, was not made to them on or before that date, 


and that the check which you say you mailed to them on July 
29th was not received. 


Here is an admission by respondent that the agents were au- 
thorized to receive checks in payments of premiums, It is 
apparent from this letter that it had not occurred to it at that 
time that its agents were only authorized to receive money in 
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payment of premiums. The context of the letter clearly shows 
that it based its claim of forfeiture of the policy solely upon the 
ground that the payment had not been made on or before August 
7th, and not upon the fact that the medium of payment attempted 
to be made was not of the kind authorized to be received by the 
agents. This circumstance, when taken in consideration with 
other facts shown by the evidence, such as the intrusting of pre- 
mium receipts to Weil & Co., with the authority to collect them, 
coupled with their authority over other important matters relat- 
ing to the business of the company in this State, leads us to the 
conclusion that Weil & Co. were authorized to receive checks, in 
lieu of money, in payments of premiums: U. S. Life Ins. Co. vs. 
Lesser, 126 Ala., 568, 583. This being true, the case stands upon 
the same footing as if the complainant had mailed the check 
directly to the respondent, and had had his former dealings with 
it in the matter of paying premiums, instead of with the author- 
ized agents. All prior premiums—at least eight in number—had 
been paid by complainant by means of checks sent through the 
mails, as this one was. This had been the uniform course of 
dealing between the parties. He therefore had the right to be- 
lieve that, by conforming to it in this instance, it would be 
effectual to protect him against a forfeiture: Kenyon vs. Knights 
Templars et al., 122 N. Y., 247, 262, and authorities there cited. 
Having done, as he honestly believed, all that was required of 
him, and relying, as he had a right to do, upon their previous 
course of dealing in sending the checks, the respondent cannot 
now claim a forfeiture of the policy: Kenyon vs. Knights Tem- 
plars et al., supra. 
The decree appealed from must be affirmed. Affirmed. 
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Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


INSURABLE INTEREST. 


In the case of Wilton vs. New York Life Ins. Co., decided by 
the Court of Civil Appeals of Texas, January 6, 1904, the insured 
made a favorite niece then living in the house, but who was not 
dependent on him for support, the beneficiary, and subsequently 
executed a written assignment in her favor. She paid all the 
premiums. It was held that she had no insurable interest which 
would sustain her claim as against that of a wife, whom he sub- 
sequently married, and even if she had, that interest would not 
allow recovery by her surviving child, where she had died previ- 
ously to the insured. 

SUICIDE. 


In the case of Supreme Council K. E. W. vs. Heineman, de- 
cided by the Court of Appeals of Kentucky, February 20, 1904, 
it appeared in the evidence that the insured suffered a sunstroke 
about a year before his death; that after this his mind appeared 
unsettled at times, and he was exceedingly nervous; that from 
time to time he suffered fainting or sinking spells, becoming un- 
conscious, and remaining so for several minutes; that these 
fainting spells increased in frequency up to the time of his death. 
He suffered intense pains in his head, one of the witnesses testi- 
fying that he was never free from them. Two physician gave it 
as their opinion upon hypothetical questions embracing the fore- 
going facts, that he was insane. He committed suicide by swal- 
lowing the contents of a vial of carbolic acid. 

The evidence was held sufficient to sustain a finding that in- 
sured, who took his own life, did not have sufficient mind to 
understand that he was taking his own life by swallowing car- 
bolic acid, so that there could be recovery on his life policy, not- 
withstanding a provision that it should not cover death by sui- 
cide, whether sane or insane. 
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SUPREME COURT OF FLORIDA. 


TILLIS 
vs. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


A demurrer does not lie to a declaration because it claims other or 
greater damages than the case made legally entitles the plaintiff to 
recover, demurrer not being the proper pleading by which to test the 
extent of recovery. 


Chapter 4173, Act approved June 2, 1893.(Laws 1893, p. 101), authorizing 
the recovery of reasonable attorney’s fees against life and fire insur- 
ance companies in suits upon policies issued by them, is not in con- 
travention of section 1, Declaration of Rights, nor section I, art. 14, 
Const. U. S. 

The execution of a policy of insurance under seal is properly denied by the 
plea of non est factum, and a plea to an action upon such policy 
“that defendant did not covenant with plaintiff as alleged,” being in- 
applicable, should be stricken on motion. 


A departure in pleading is a matter of substance and ground for general 
demurrer. 


In declaring upon an insurance policy it is not necessary to allege per- 
formance of promissory warranties or conditions subsequent, but 
only of conditions precedent, which may, under section 1045, Rev. St., 
be by general averment. Breaches of promissory warranties and 
conditions subsequent are matters of defense to be pleaded by the 
defendant, and it is not necessary that the plaintiff anticipate such de- 
fenses, and negative them by averring performance in the declaration. 


The “iron-safe clause” usually found in fire insurance policies upon 
stocks of merchandise, which requires the assured to take and pre- 
serve an itemized inventory of stock and to keep a set of books, and 
to keep such books and inventory securely locked in a fireproof safe 
at certain times, or in some place not exposed to a fire that would 
destroy the building containing the stock of merchandise, and pro- 
vides that failure to take the inventory shall render the policy void, 
and that in the event of failure to produce the set of books and in- 
ventory for the inspection of the company the policy shall become 
null and void, and such failure shall constitute a perpetual bar to any 
recovery thereon, is a promissory warranty in the nature of a condi- 
tion subsequent. A breach of such clause is a matter of affirmative 
defense to be set up by plea, and not a condition precedent, perform- 
ance of which is required to be averred in the declaration; and hence 
a replication alleging a waiver of such clause, or of a forfeiture accru- 
ing upon a breach thereof, is not a departure in pleading, although 
the declaration sets forth the iron-safe clause, and avers generally the 
performance of all conditions precedent. 


Upon the happening of a total loss under a fire insurance policy upon a 
stock of merchandise the assured gave immediate notice to the com- 
pany, who, by its agent. proceeded to adjust the loss. After knowledge 
of a forfeiture, caused by failure of the assured to comply with the 
requirements of the “iron-safe clause,” the company, by its agent, 
made an adjustment of the loss, expressed itself satisfied concerning 
it, found that the assured had sustained a loss far in excess of the sum 
insured, and thereupon then and there agreed and promised to pay 





* Decision rendered, July 15, 1903. Syllabus by the Court. 
VoL. XXXIII.—19. 
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the insured the amount of money secured to be paid by the policy. 
Held, That the forfeiture was waived, and the company could not 
thereafter avail itself of such forfeiture to defeat collection of the 
money agreed to be paid by the policy. 


A clause in an insurance policy that “the use of general terms, or any- 
thing less than a distinct specific agreement clearly expressed and in- 
dorsed on this policy, shall not be construed as a waiver of any 
printed or written condition or restriction therein,’ may itself be 
waived; and if the company adjusts a loss and promises to pay the 
policy after knowledge of a forfeiture accruing by reason of the 
breach of a promissory warranty therein on the part of the assured, it 
will be bound notwithstanding the fact that such waiver was not in- 
dorsed on the policy. The adjustment and unconditional promise to 
pay the loss with full knowledge of the forfeiture, with no reservation 
that the waiver was to be indorsed upon the policy, will bind the com- 
pany to such waiver, notwithstanding the clause referred to. 


Statement of facts by CARTER, J. 


In Banc. Error to Circuit Court, Alachua County. Action by 
W. H. Tillis against the Liverpool & London & Globe Insurance 
Company. Judgment for defendant, and plaintiff brings error. 

In August, 1897, plaintiff in error began an action against de- 
fendant in error in the Circuit Court of Alachua County. The 
declaration, containing one count, alleged that defendant issued 
its policy of insurance under seal to plaintiff, whereby it insured 
plaintiff in the sum of $1,800 against loss or damage by fire upon 
his stock of general merchandise while contained in a certain 
store building at Rochelle for the period of one year from Sep- 
tember 7, 1896. The declaration set forth the policy at length, 
and alleged that plaintiff at the time it was issued, and from 
thence until the happening of the loss and damage, was the sole 
and absolute owner of the property; that on February 2, 
1897, the property insured was totally consumed and destroyed 
by fire, whereby plaintiff sustained loss and damage to the 
property to the amount of $2,886.13; that forthwith after the 
happening of said loss plaintiff gave notice thereof to the 
defendant, and the defendant, through its agent, came to 
where said property was destroyed, made an adjustment of 
said loss, expressed itself, through said agent, to be perfectly 
satisfied concerning said loss, found that plaintiff had sustained 
a loss of $2,886.13, and then and there agreed and promised to 
pay plaintiff the amount of money named and secured in said 
policy ; to wit, $1,800. 

The declaration also alleged that plaintiff had kept and per- 
formed all things in said policy contained on his part to be kept 
and performed, and, although all conditions had been performed 
and fulfilled by him, and all events and things had happened to 
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entitle him to a performance by defendant of its contract of in- 
surance, yet the defendant, though often requested, had not paid 
plaintiff the sum due under said policy on account of the loss sus- 
tained, or any part thereof, but refuses to do so. 

Attached to and made a part of the policy as set forth in the 
declaration was what is known as the “iron-safe clause,” in the 
following language :— 

The following covenant and warranty is hereby made a part 
of this policy: “First. The assured will take a complete item- 
ized inventory of stock on hand at least once in each calendar 
year, and unless such inventory has been taken within twelve 
calendar months prior to the date of this policy, one shall be 
taken in detail within thirty days of issuance of this policy, or 
this policy shall be null and void. Second. The assured will 
keep a set of books which shall clearly and plainly present a 
complete record of the business transacted, including all pur- 
chases, sales and shipments, both for cash and credit, from date 
of inventory as provided for in first section of this clause, and 
during the continuance of this policy. Third. The assured will 
keep such books and inventory, if such has been taken, se- 
curely locked in a fireproof safe at night, and at all times when 
the building mentioned in this policy is not actually open for 
business, or failing in this, the assured will keep such books 
and inventories in some place not exposed to a fire which 
would destroy the aforesaid building. In the event of failure 
to produce such set of books and inventories for the inspection 
of this company, this policy shall become null and void, and 
such failure shall constitute a perpetual bar to any recovery 
thereon.” 

Defendant demurred to the declaration, but the demurrer was 
overruled, and thereafter plaintiff, by leave of the court, amended 
his declaration so as to claim an attorney fee of $190 in addition 
to the $1,800 claimed as damages for loss*on the property. 

The defendant demurred to the declaration as amended, the 
sixteenth, seventeenth, and eighteenth grounds thereof being ad- 
dressed only to the amendment, those grounds being, in sub- 
stance, that the amendment was based wholly on State legisla- 
tion; viz., chapter 4173, Act June 2, 1893 (Laws 1893, p. Io1), 
and that such legislation is in contravention of section 1, Dec- 
laration of Rights, Const. 1885, as to equality before the law, and 
in contravention of section 1, art. 14, Const. U. S., in that it 
operates to deprive defendant of property without due process of 
law, and to deny defendant the equal protection of the laws. At 
the same time defendant moved to strike the amendment to the 
declaration upon the same grounds. 
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On February 26, 1898, the court made an order, which, after 
reciting that the cause was submitted upon the defendant’s de- 
murrer to the amendment of the declaration, is as follows: “It 
seems to the court that the demurrer to the amendment of the 
declaration is well taken, and it is therefore considered and or- 
dered that the said demurrer be, and the same is hereby, sus- 
tained, and said amendment of the declaration is stricken.” 

On March 11, 1898, the defendant filed eleven pleas, the first 
two of which were stricken upon motion of plaintiff. The others 
are substantially as follows: (3) That the alleged deed is not its 
deed. 

(4) That this defendant did not covenant with plaintiff as al- 
leged. 

(5) That defendant never, through its agent or otherwise, made 
any adjustment of said loss, or expressed itself, through its agent 
or otherwise, satisfied concerning said loss as alleged. 

(6) That defendant never then and there, or at any other time 
or elsewhere, agreed and promised to pay plaintiff the sum of 
$1,800, or any amount as alleged. 

The seventh, eighth, ninth, tenth, and eleventh pleas each be- 
gin with the statement that “it is not true, as alleged, that plain- 
tiff kept and performed all things in the policy contained on his 
part to be kept and performed; on the contrary, plaintiff did not 
keep and perform the certain covenant and warranty in said dec- 
laration styled the ‘iron-safe clause’ in the particulars; to wit,” 
and assign separate breaches of that clause as follows: ‘‘(7) 
That plaintiff did not keep said set of books so as to clearly and 
plainly present a complete record of the business transacted, in- 
cluding all purchases, sales, and shipments, both for cash and on 
credit, as in said provision set forth. 

“(8) That the plaintiff had taken an inventory of said stock 
within twelve calendar months prior to the date of said policy, 
and did not take the inventory within thirty days of issuance of 
said policy, but nevertheless the plaintiff did not keep such a set 
of books from the date of said inventory as provided for during 
the continuance of said policy. 

“(g) The plaintiff did not keep the said last preceding in- 
ventory which, in fact, had been taken during the year next pre- 
ceding the said fire, in a fireproof or iron safe at night, when said 
building was not open for business; nor, failing in that, did the 
plaintiff keep said inventory in some place not exposed to a fire 
which would destroy said building. 





1904] Tillis vs. Liverpool & London & Globe Ins. Co. 298 


“(10) All the plaintiff's books from the date of said inventory 
as provided for, down to the Ist day of January, 1897, were in 
said building at night, when said building was not open for busi- 
ness, and were then and there not in a fireproof iron safe, and 
were then and there, with said building, destroyed by the said fire 
referred to in said declaration. 

“(11) Plaintiff failed to produce such set of books and inven- 
tories for the inspection of the defendant, notwithstanding this 
defendant requested of plaintiff an opportunity to inspect them 
straightway upon being notified as alleged of said fire, the plain- 
tiff admitting that the fire occurred at night, when said building 
was not open for business, and that the last preceding inventory 
and his books covering said transactions prior to January I, 
1897, had been kept in said building, and not in a safe, and were 
destroyed by the same fire which destroyed said building.” 

Plaintiff moved to strike these pleas upon the ground that they 
were immaterial and irrelevant, and not the pleas required by 
law, which motion was denied. 

Plaintiff thereupon joined issue upon the third, fourth, fifth, 
sixth, and seventh pleas. He replied to the eighth plea, admit- 
ting that he took an inventory within twelve calendar months 
prior to the date of the policy, and that he did not take an inven- 
tory within thirty days, alleging as a reason that the policy did 
not so require, and averring that he did keep such a set of books 
from the date oi the inventory, as provided for, while the policy 
remained in force. This replication was demurred to by defend- 
ant, but the demurrer was overruled, and thereupon defendant 
joined issue upon it. 

Plaintiff filed separate replications to the ninth, tenth, and 
eleventh pleas, each admitting that he did not keep and perform 
the certain covenant and warranty in the declaration styled the 
“iron-safe clause” in the particular mentioned in the plea to 
which the replication was addressed, and alleging that “the de- 
fendant, after knowledge of the facts set forth in said plea, 
waived said performance and forfeiture, and treated said policy 
as obligatory, and promised to pay the same.” 

The defendant demurred to the replications to the ninth, tenth, 
and eleventh pleas, assigning points of law to be argued with re- 
spect to each replication, as follows: (1) It is a material de- 
parture from the declaration. 

(2) Declaration avers performance, replication admits non- 
performance. 
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(3) Waiver a legal conclusion. 

(4) No consideration for the promise. 

(5) The alleged avoidance does not suffice in law to defend 
against the confessed plea. 

(6) It does not appear plaintiff was misled to his prejudice. 

This demurrer was sustained August 4, 1898. 

On November 29, 1898, the court entered final judgment recit- 
ing that the defendant’s demurrer to the plaintiff’s sole replica- 
tion to the ninth, tenth, and eleventh pleas had been sustained; 
that said pleas were to the whole declaration, and stood con- 
fessed of record; and that no application was made for leave to 
file an amended or new pleading, and adjudging that defendant 
go hence without day, and recover its costs. 

From the final judgment so entered plaintiff sued out this writ 
of error, and assigns as error the following rulings of the court 
below: (1) Sustaining demurrer to amendment of the declara- 
tion and striking same. 

(2) Refusing the motion of plaintiff to strike defendant’s pleas 
numbered 3, 4, 5, 6, 7, 8, 9, 10, and 11, and each of them. 

(4) Sustaining defendant’s demurrer to plaintiff’s replications 
to the ninth, tenth, and eleventh pleas. 

(5) Entering final judgment for defendant. 


B. A. THRASHER, for Plaintiff in Ervos. 
A. W. CockRELL & Son, for Defendant in Error. 


CARTER, J. (after stating the facts). 

I. The amendment of the declaration merely enlarged the 
claim for damages to be recovered so as to include attorney’s 
fees, without the addition of a single allegation as to plaintiff's 
right to recover upon the cause of action alleged in the declara- 
tion. The demurrer to this amendment was based solely upon 
the alleged unconstitutionality of the statute purporting to au- 
thorize the recovery of attorney's fees. A demurrer does not lie 
to a declaration because it claims other or greater damages than 
the case made legally entitles the plaintiff, demurrer not being 
the proper pleading by which to test the extent of the recovery. 
It was therefore error to sustain the demurrer to the amendment 
of the declaration: Cline vs. Tampa Waterworks Company (de- 
cided at this term), 35 South., 8, 9. A motion was made, how- 
ever, to strike the amendment on the same grounds, and, while 
the order of the court does not in terms purport to sustain the 
motion to strike, it does in fact strike the amendment. In Jack- 
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sonville, T. & K. W. Ry. Co. vs. Griffin (33 Fla., 602, 15 South., 
336) this court held that the fact that a count of a declaration may 
set up many elements that do not enter into the measure of dam- 
ages is not ground of demurrer, but it may be cause, under sec- 
tion 1043, Rev. St., for reforming the count, as calculated to em- 
barrass the fair trial of the cause. Whether the amendment in 
this case could properly be regarded as calculated to embarrass 
the fair trial of the cause within the meaning of the statute we 
shall not stop to inquire, for, whether so or not, it is clear that, if 
attorney’s fees could properly be recovered, the court was in 
error in striking the amendment upon the grounds stated in the 
motion. Chapter 4173, Act approved June 2, 1893 (Laws 1893, 
p. 101), provides in its first section “that upon the rendition of a 
judgment or decree by any of the courts of the State against any 
life or fire insurance company in favor of the holder or holders 
of any policy of insurance written by such company there shall be 
adjudged or decreed against such insurance company and in 
favor of the holder or holders of such policy a reasonable sum as 
fees and compensation for his or their attorneys or solicitors 
prosecuting the suit in which the recovery is had.” It is not de- 
nied that, if this statute is consistent with the provisions of the 
State and Federal Constitutions mentioned in the motion to 
strike, that motion should have been denied, and we find no rea- 
son to doubt that it is. The principles announced in the case of 
Farmers’ & Merchants’ Insurance Co. vs. Dobney (23 Sup. Ct., 
505, 47 L. Ed., 821) and other cases therein referred to, control 
this case, and we are constrained to hold the statute valid as 
against the objections urged. The court erred, therefore, in 
striking the amendment of the declaration. 

II. The only argument under the second assignment of error 
relates to the refusal to strike the third and fourth pleas. If we 
construe the declaration as declaring upon the policy, the third 
plea was proper, because the declaration expressly alleged that 
the policy was under seal. The execution of this sealed instru- 
ment was properly denied by the third, which was a plea of non 
est factum, and there was no error in refusing to strike it: Cir- 
cuit Court Common-Law Rule No. 67. 

The fourth plea was not a proper plea, even if, as contended by 
defendant, the action was upon a covenant under seal, for the 
reason that under rule No. 67, above referred to, the proper plea 
is non est factum. The court should have granted the motion to 
strike that plea. 
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IJ]. The demurrer to the replications of plaintiff to the ninth, 
tenth, and eleventh pleas was based upon several grounds. The 
first two contend that the replications are departures from the 
declaration, and are therefore subject to a general demurrer. A 
departure in pleading is a matter of substance and ground for 
general demurrer: Tarleton vs. Wells, 2 N. H., 306; Pease vs. 
McKusick, 25 Me., 73; Pollard vs. Taylor, 2 Bibb, 234; Keay vs. 
Goodwin, 16 Mass., 1; 1 Chitty’s Pleading, 678. The defendant 
in error contends that the declaration alleges performance of all 
things to be performed by the plaintiff in general terms; that the 
pleas traverse this general allegation by alleging specifically non- 
performance of the tron-safe clause; that the replications, in- 
stead of denying the allegations of the pleas, admit them, and set 
up excuses for non-performance, though the declaration alleges 
performance, and therefore the replies constitute departures. 
We infer from the citation of an authority in the order of the 
circuit judge upon the demurrer that he sustained it upon these 
grounds, but, the order being general, this court cannot reverse 
his ruling if it finds that any ground of demurrer was good. In 
order to determine whether the replications constitute de- 
partures in pleading, it will be necessary to ascertain what alle- 
gations of the declaration were material, treating it as a declara- 
tion upon the policy. In declaring upon an insurance policy it is 
not necessary to allege performance of promissory warranties or 
conditions subsequent, but only of conditions precedent, which 
may, under section 1045, Rev. St., be by a general averment. 
Promissory warranties and conditions subsequent are matters of 
defense to be pleaded by the defendant, and it is not necessary 
that the plaintiff anticipate such defenses, and negative them by 
averring performance: Redman vs. A®tna Ins. Co., 49 Wis., 431; 
Chambers vs. Northwestern Mut. Life Ins. Co., 64 Minn., 495; 
Forbes vs. American M. L. I. Co., 15 Gray, 249; Johnston vs. 
Northwestern Live Stock Ins. Co., 94 Wis., 117; Insurance Co. 
vs. Crunk, 91 Tenn., 376; Whipple vs. United Fire Ins. Co., 20 
R. 1., 260; 2 May on Insurance, § 590; 4 Joyce on Ins., 3684. 
The iron-safe clause in this case was a promissory warranty in 
the nature of a condition subsequent, and it was not necessary to 
allege a compliance with its terms in the declaration: Western 
Assur. Co. vs. Redding, 15 C. C. A., 619; Kingman vs. Lanca- 
shire Ins. Co., 54 S. C., 509; Copeland vs. Western Assur. Co.. 
43 S.C., 26. In Levy vs. Peabody Ins. Co. (10 W. Va., 560) it 
was even held that an allegation that plaintiff had on his part per- 
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formed all conditions of the policy meant conditions that had not 
been waived, and that, if defendant pleads that a certain specified 
condition has been violated by the plaintiff, plaintiff may reply a 
waiver. It is not necessary to approve the rule laid down in the 
West Virginia case, as, under the principles announced above, 
the allegations of the declaration in regard to performance must 
be construed with respect to conditions precedent, and, as com- 
pliance with the iron-safe clause is not a condition precedent, but 
a promissory warranty in the nature of a condition subsequent, 
it is not embraced within the allegations of performance con- 
tained in the declaration: Kingman vs. Lancashire Ins. Co., 
supra. Even if we construe the declaration as alleging perform- 
ance of that clause, such allegation may be rejected as surplus- 
age: Glens Falls Ins. Co. vs. Porter, 44 Fla., —. It results, 
therefore, that, as a breach of the iron-safe clause was a matter 
of affirmative defense to be set up by plea, and not a condition 
precedent, performance of which was required to be averred in 
the declaration, it was entirely proper for the plaintiff to reply a 
waiver, as by so doing he was not departing from the allegations 
of the declaration in any material matter: 1 Chitty on Plead- 
ings, *674. 

Other grounds of demurrer claim that the alleged waiver is 
pleaded as a legal conclusion that it is not alleged to be sup- 
ported by a consideration, and that facts are not alleged showing 
that plaintiff was misled to his prejudice. It appears from the 
declaration that plaintiff gave defendant immediate notice of the 
loss; that defendant’s agent came to where the property was de- 
stroyed, made an adjustment of the loss, expressed himself satis- 
fied concerning it, found that plaintiff had sustained a loss of 
$2,886.13, and thereupon then and there agreed and promised to 
pay plaintiff the amount of money secured to be paid by the 
policy. These allegations of the declaration are not denied by 
the ninth, tenth, and eleventh pleas, and the replications allege 
that, after knowledge of the breach of the iron-safe clause, the 
defendant promised to pay the policy. These allegations do not 
set up waiver as a legal conclusion, but aver the fact to be that 
defendant promised to pay the policy after knowledge of the 
breach of the iron-safe clause. The object and purpose ol the 
iron-safe clause was to enable the defendant to secure reliable 
data upon which to base an adjustment of the loss. These pleas 
do not deny that plaintiff had kept books and the inventory as re- 
quired, but alleged merely that they were not kept in the proper 
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place, and that they were not produced because burned by the fire 
that destroyed the building. As the books and inventory were 
necessary or useful only in the matter of the adjustment, it must 
be assumed that defendant knew of their destruction and the 
breach of the iron-safe agreement when it came to adjust the 
loss, and the eleventh plea so alleges; yet, according to the alle- 
gations of the declaration, which these pleas do not deny, and of 
the replications, the defendant adjusted the loss and agreed and 
promised to pay the policy after notice of this breach of the 
agreement, which, under the policy, wrought a forfeiture. It 
cannot be assumed that the agent could have adjusted the loss 
without causing the plaintiff some trouble or inconvenience ; 
but, whether so or not, we think the conduct of the agent in ad- 
justing and agreeing to pay the loss after knowledge of the facts 
which would have caused a forfeiture of the policy operates as a 
waiver of the forfeitures, and that the replications are good as 
against the demurrer. This court has recognized the doctrine of 
waiver as applicable to insurance policies in the case of Taylor 
vs. Glens Falls Ins. Co. (44 Fla., —), where it was held that a fire 
insurance company, by unconditionally denying any liability 
whatsoever on its policy upon the destruction of the property 
covered thereby, waives proof of loss provided for in such policy. 
It is not always essential that the waiver be supported by a new 
consideration, nor that the facts be sufficient to constitute an 
equitable estoppel. Forfeitures are not favored in the law, and, 
notwithstanding the strong language used in declaring the for- 
feiture that the policy “shall become null and void,” the policy is 
not void, but voidable, and the party who has the right to declare 
it void may thereafter treat it as valid, and it will be so: Indian 
River State Bank vs. Hartford Fire Ins. Co. (decided at this 
term); Oakes vs. Manufacturers’ Fire & Marine Ins. Co., 135 
Mass., 248; Viele vs. Germania Insurance Co., 26 Iowa, 9; 
Georgia Home Ins. Co. vs. Allen, 119 Ala., 436; Kingman vs. 
Lancashire Ins. Co., supra; Titus vs. Glens Falls Ins. Co., 81 N. 
Y., 410; Corson vs. Anchor Mutual Fire Ins. Co., 113 lowa, 641; 
Rokes vs. Amazon Insurance Co., 51 Md., 512. In the case of 
Gibson Electric Co. vs. Liverpool & London & Globe Ins. Co. 
(159 N. Y., 418), after reviewing quite a number of New York 
decisions, the court sav: ‘Although the decisions of this court, 
of which we have made this brief review, seem to warrant the 
conclusion that an insurer, even under the provisions of a stand- 
ard policy, may estop itself from claiming, or may waive, a for- 





1904.) Tillis vs. Liverpool & London & Glole Ins. Co. 299 


feiture under its conditions by its acts and the requirements it 
makes of the insured after knowledge of the forfeiture, still the 
circumstances and acts which are required to constitute such an 
estoppel or waiver seem to be quite firmly established. Thus, in 
the absence of an express waiver, at least some of the elements of 
an estoppel must exist. The insured must have been misled by 
some act of the insurer, or it must, after knowledge of the breach, 
have done something which could only be done by virtue of the 
policy, or have required something of the assured which he was 
bound to do only under a valid policy, or have exercised a right 
which it had only by virtue of the policy. Such an estoppel or 
waiver must be established by the person claiming it by a pre- 
ponderance of evidence, and neither an estoppel nor a waiver of 
the breach of a condition after forfeiture by reason thereof can 
be inferred from mere silence or inaction.” In this case, after 
notice of the fact constituting the forfeiture, the company pro- 
ceeds to adjust the loss, and upon such adjustment, finding that 
the loss far exceeds the amount of the policy, promises and 
agrees to pay the amount of the policy. If these acts do not con- 
stitute an express waiver, they could only have been done by 
virtue of the obligation of a valid policy, and therefore the com- 
pany, knowing of the forfeiture, by such acts waived it, and is 
bound by such waiver: Cotton States Life Insurance Co. vs. 
Edwards, 74 Ga., 220; City Planing & Shingle Mill Co. vs. Mer- 
chants’, Manufacturers’ & Citizens’ Mut. Fire Ins. Co., 72 Mich., 
654; Eagan vs. AStna Fire & Marine Ins. Co., 10 W. Va., 583; 
Levy vs. Peabody Ins. Co., 1¢ W. Va., 560; Fink vs. Lancashire 
Ins. Co., 60 Mo. App., 673; German Ins. Co. vs. Gibson, 53 Ark., 
494; Farmers’ & Merchants’ Ins. Co. vs. Chestnut, 50 IIl., 111; 
Billings vs. German Ins. Co., 34 Neb., 502; Georgia Home Ins. 
Co. vs. Allen, 119 Ala., 436; Kingman vs. Lancashire Ins. Co., 54 
S. C., 599; Corson vs. Anchor Mutual Fire Ins. Co., 113 Iowa, 
641. 

We are referred to a clause in the policy that “the use of gen- 
eral terms, or anything less than a distinct specific agreement 
clearly expressed and indorsed on this policy, shall not be con- 
strued as a waiver of any printed or written condition or restric- 
tion therein,” but we do not see that such clause affects the ques- 
tion here. It is doubtful if it has reference to waivers of 
forfeitures made after a !oss has occurred, as its language seems 
applicable to waivers of the conditions or restrictions in the 
policy. But, however that may be, it is a clause which may itself 
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be waived, and, if the company adjusted the loss and promised to 
pay the policy with knowledge of the forfeiture, it will be bound, 
notwithstanding such waiver was not indorsed on the policy. 
The adjustment and unconditional promise to pay the loss with 
full knowledge of the forfeiture, with no reservation that the 
waiver was to be indorsed upon the policy, will bind the company 
to such waiver, notwithstanding the clause referred to. 

The judgment of the Circuit Court of Alachua County is re- 
versed, and the cause remanded, with directions to overrule the 
demurrer to and motion to strike the amended declaration, to 
grant the motion to strike the fourth plea and to overrule the de- 
murrer to plaintiff's replications to the ninth, tenth, and eleventh 
pleas, and for such further proceedings as may be conformable 
to law and consistent with this opinion. 

Hocker and Cockrell, JJ., being disqualified, took no part in 
the decision of this case. 


SUPREME COURT OF WISCONSIN. 


FEY Et AL. 
v8. 


I. 0. O. F. MUT. LIFE INS. SOC. 
OF PENNSYLVANIA.* 


After preliminary correspondence the company stated that the case had 
been referred to its counsel, as investigation had shown death by sui- 
cide. 

Held, That the letter withdrew any previous implied request for delay, 
and an action delayed thereafter until more than a year had elapsed, 
exclusive of the time between the prior correspondence and the let- 
ter, since the right of action accrued, was bound by the provision that 
it should begin within one year. 


When the plaintiff, in order to bind the company by the statement of a 
local agent, calls a witness to prove that he was such, he cannot allege 
that there was no agent on whom process could be served, where the 
statute provides that it may be served on any agent. 

The policy provision fixing the time within which suit may be brought is 
not affected by the general statute of limitations regarding actions in 
case of death. 


Where death was due to drinking carbolic acid, and the only question 
was whether it was accidental, exclusion of the coroner’s verdict that 
death was due to drinking carbolic acid was immaterial. 


* Decision rendered, Feb. 2, 1904. 
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Where the right of recovery depended on proofs of death made for all the 
beneficiaries, statements therein made by plaintiff were admissible 
against him. 

A question to the jury, whether death was due to an act which insured 
voluntarily committed with intent to produce death by his own hand, 
did not properly express an issue whether death was due to suicide, 
sane or insane. 


Objection that plaintiff is a minor, and no guardian ad litem was ap- 
pointed, is too late when first made to appellate court. 


Appeal from Circuit Court, Sauk County. Action by Adolph 
Fey and others against the I. O. O. F. Mutual Life Insurance 
Society of Pennsylvania. From a judgment for plaintiffs, de- 
fendant appeals. 


Statement of facts by WINSLOW, J. 


This is an action upon a life insurance policy or benefit certifi- 
cate originally issued by the Piqua M. & A. Association, a for- 
eign corporation, insuring the life of Fred C. Runge in the sum 
of $1,000, in favor of his wife. The evidence on the trial showed 
that the certificate was issued August 12, 1897, and that at that 
time Fred C. Runge, the insured, was a laboring man residing at 
or near the village of Ablemans, Sauk County, and having a wife, 

fenrietta Runge, and four minor children, Emma, Frank, Wil- 
lie and Fred; that in October, 1899, Henrietta having died, the 
four children were duly made beneficiaries of the policy by re- 
quest of the insured; that July 1, 1899, the Piqua Company con- 
solidated with the Potomac Life Insurance Company, a West 
Virginia corporation, which assumed all the contracts of the for- 
mer company, including the certificate owned by Runge; that 
Runge died August 8, 1900, from the effect of taking carbolic 
acid, his assessments being all paid; that due proofs of death 
were served on the Potomac Company September 5, 1900, by 
Emma Runge, who was then married, and named Emma Brick- 
man; that December I, 1901, the Potomac Insurance Company 
consolidated with the defendant in this action, which is a Penn- 
sylvania corporation, and which assumed all contracts and lia- 
bilities of the Potomac Company; that January 31, 1902, Emma 
Runge sold and assigned all her rights in the policy to the plain- 
tiff, Adolph Fey; that Willie Runge died July 6, 1901, and that 
the plaintiff Fey was duly appointed administrator of his estate: 
that the plaintiff Frank Runge was of age when this action was 
brought, or attained his majority soon afterward, but the plain- 
tiff Fred Runge was still a minor; that this action was com- 
menced by the service of summons February 10, 1902; that the 
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amount realized by assessments, and which was properly ap- 
plicable on this policy, if anything was due thereon, was the 
sum of $930. 

The court submitted to the jury a single question, as follows: 
“Did Fred Charles Runge come to his death as the result of an 
act which he voluntarily committed, with intent to produce death 
by his own hand?” This question was answered in the negative 
by the jury, and judgment for the plaintiffs for the amount due 
upon the policy, with interest from November 5, 1900, was ren- 
dered, and the defendant appeals. 


BENTLEY & KELLEY, for Appellant. 
GroropHorst, Evans & Tuomas, for Respondents. 


WINSLOw, J. (after stating the facts). 

The insurance policy or benefit certificate in the present case 
contained a provision that no action should be brought or main- 
tained thereon unless it were commenced within one year from 
the date of the death of the insured. It was admitted by the 
plaintiffs in making their case that the insured died August 8, 
1900, and that this action was commenced February 10, 1902; 
hence the plaintiffs should have been nonsuited, or a verdict for 
the defendant directed, unless there were some facts in evidence 
tending to show that the requirement of this provision had been 
waived or otherwise obviated. It is claimed by the plaintiffs that 
this requirement was not operative here, first, because the evi- 
dence shows that the insurance company has waived its right to 
insist thereon; second, because the evidence shows that the 
insurance company had no agent in this State upon whom serv- 
ice could be made; and, third, as to the interest of Willie Runge, 
at least, that by the provisions of section 4234, Rev. St., 1898, 
the time for bringing the action was extended by reason of his 
death, which took place July 6, 1901. These contentions will be 
taken up in their order :— 

1. This court has held, in accordance with authorities else- 
where, that if an insurance company, by its acts, induces the 
beneficiary to delay bringing suit on the policy, the time oi such 
delay is not to be reckoned as a part of the time limited for the 
bringing of the action: Killips vs. Putman Fire Ins. Co. (28 
Wis., 472; Black vs. Winneshiek Ins. Co., 31 Wis., 74. In the 
first case above cited there was evidence showing that the gen- 
eral agent of the company wrote to the insured, stating that the 
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proofs already furnished were defective, and promising to cali 
and see the insured with reference to the matter during the fol- 
lowing month, and that the insured delayed furnishing additional 
proofs or commencing suit, relying on this promise, which was 
never fulfilled; and it was held that this was sufficient to go to 
the jury as proof of waiver. In the Black Case it was held that 
an agreement made between the insured and the insurance com- 
pany, soon after a fire loss, providing that the insured would ac- 
cept a certain sum in full payment, and that the company would 
pay that sum on or before a certain date, three months in the 
future, unless it should previously notify the insured that it would 
contest the loss, waived the limitation for the time during which 
the agreement ran, no such notice having been given. It is 
manifest that the proof in the present case does not bring it with- 
in either of the above cases. The evidence here shows that the 
proofs of death were duly furnished September 5, 1900, and no 
objection was ever made to them. November 28, 1900, Mr. 
Grotophorst wrote to the Potomac Company, stating that he 
was retained by the heirs of Runge, and asked when payment of 
the policy might be expected. Receiving no reply to this letter, 
he wrote again February 16, Igo01, stating that he had heard 
nothing from the company, and asking the company to report at 
once what they intended to do; that, in case of a refusal to pay, 
he would take steps to collect the amount due on the policy. 
To this letter the company replied February 19, 1901, by letter, 
stating that 

The matter is now before our claims committee, and owing to 

the absence of our adjuster we cannot at the present moment 

give the full facts in regard to the same, but you will be duly 
notified upon return of said adjuster to this office. 

On April 16th following the company’s secretary sent to 
Grotophorst a letter stating that “the claim is in the hands of the 
company’s general counsel, investigation having developed the 
fact that death was the result of suicide. So soon as I have heard 
from him will communicate with you.” This was the last letter 
sent to Grotophorst. It appears further that the claim at about 
this time was in the hands of Mr. E. A. Jones, an attorney at 
Washington, D. C., where the home office of the Potomac Com- 
pany then was, and that on April 20, 1901, the secretary of the 
company wrote to him, stating that “all the papers in the Runge 
case have been sent to Gov. Hart, the company’s general coun- 
sel, to whom you are referred.” No further negotiations or let- 
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ters betwen the company and either Grotophorst or Jones are 
shown. There is very little in this correspondence which could 
reasonably be construed as a request, either express or implied, 
to delay action; but, conceding that the letter of February 19th 
might be so construed, and that it was acted upon, still the letter 
of April 16th, stating that the cause of death was suicide, and that 
the papers had been placed in the hands of the company’s coun- 
sel, must certainly be construed, especially when received by an 
attorney at law, as quite definitely putting an end to negotiation, 
and withdrawing any implied request for delay. In this view of 
the matter, there was only two months’ delay on account of acts 
of the company; and, as the action was delayed six months be- 
yond the termination of the year, it is plain that, even if the two 
months be deducted, the action was still brought four months 
after the expiration of the year. There was another line of evi- 
dence, however, that was somewhat relied upon to prove waiver. 
One Geisser was called as a witness, who testified that he was 
local agent at the village of Ablemans both of the Piqua Com- 
pnay and its successor, the Potomac Company, and he produced 
some correspondence with the Potomac Company in reference 
to the claim. It appears that Geisser assisted in preparing and 
forwarding the proofs of death in September, 1900, and after- 
ward wrote several letters to the company concerning the claim, 
in which he signed his name as “local agent.” November 28, 
1900, he received the first reply to his inquiries from the com- 
pany; stating, in effect, that there was litigation pending against 
the old Piqua Association, but that they believed that all claims 
would soon be adjusted to’ the satisfaction of all, and that all 
claims would be listed according to date of approval, and paid in 
their turn. March 18, 1901, he received another letter from the 
company, stating that the Runge claim would be taken up “the 
last of this month or the first of next for settlement.” Geisser 
also testified that he received a letter from the company in reply 
to one written by himself about eight months after Runge’s 
death, in which they said they would settle the case soon, but this 
alleged letter could not be found. Mr. Grotophorst testified, 
against objection and exception, that he had a conversation with 
Geisser about the last of February or the first of March, 1go1, in 
which Geisser told him that the matter would be settled shortly, 
within two weeks or two months, and that Geisser then showed 
him some letters from the company in which they stated that the 
matter would be adjusted. There is no testimony that Geisser 
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acted in any degress as agent of the beneficiaries in this corre- 
spondence, or that they even knew of his action; but even con- 
ceding that the letter of November 28, 1900, could be construed 
as a request for delay, still the letter of April 16th to Grotophorst 
would terminate the request, and the delay occasioned, at the 
most, was less than five months, so that the full year had ex- 
pired before the bringing of the action. 

2. It is claimed that the plaintiffs were excused from bringing 
the action within the year because the evidence shows that the 
Potomac Company had no agent in the State upon whom service 
could be made. This contention is based upon the testimony ot 
one Bristow, the secretary of the Potomac Company, to the 
effect that Geisser was never agent of that company, and that it 
had no agents in Wisconsin. The argument is that the one-year 
limitation clause cannot apply if by its own act of omission the 
company makes it impossible for the policyholder to commence 
an action upon the policy in the local courts, because in such case 
the company has prevented the commencement of the action by 
its own act, and, if the limitation were to be held effective, the 
company would be taking advantage of its own wrong. There 
is much reason in the argument, and it has been directly ap- 
proved by the Supreme Court of Michigan: Peoria, etc., Ins. Co., 
vs. Hall, 12 Mich., 202. It is not necessary to pass upon the 
question here. The plaintiffs are in no position to make the 
contention that the Potomac Company had no agent in Wiscon- 
sin. They put upon the stand as a witness Mr. Geisser, before 
mentioned in this opinion, and proved directly by him that he 
was the local agent of the Piqua Company, the Potomac Com- 
pany, and the defendant company during the whole time that 
they did business at Ablemans, and up to February 16, 1902; 
that he received and remitted dues and assessments as such 
agent ; that he wrote numerous letters to the Potomac Company, 
signing them as “local agent’”—among them being a letter no- 
tifving the company of Runge’s death, and requesting that claim 
blanks be forwarded; that such blanks were at once forwarded 
to him; and that he made out the proofs of death. Not only is 
it apparent that this testimony was introduced for the purpose of 
proving the fact of Geisser’s agency, in order to justify the sub- 
sequent introduction of Geisser’s statements to Grotophorst, as 
binding on the company, but plaintiff's attorneys definitely stated 
to the court that such was the object of the testimony; and the 


statements made by Geisser to Grotophorst were in fact after- 
VoL. XXXIII.—20. 
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ward received in evidence for that reason. After successfully 
assuming this position and reaping the advantage of it for one 
purpose, the plaintiffs cannot abandon it for another purpose. If 
Geisser was enough of an agent to make his declarations admis- 
sible against the company, he was enough of an agent for the 
purpose of service of process, especially when subdivision 9 of 
section 2637, Rev. St., 1898, is considered, by the broad and 
sweeping terms of which it is provided that service upon a for- 
eign insurance company may be made upon any one who aids or 
assists the company in transacting any business. 

3. Nor do we think that the provisions of section 4234, Rev. 
St., 1898, have any bearing on the question even as to the share 
of Willie Runge, who died July 6, 1901, and within the year. 
That section provides that 

If any person entitled to bring an action die before the expira- 

tion of the time iimited for the commencement thereof and the 

cause of action survive, an action may be commenced by his 
representatives after the expiration of that time and within 
one year from his death. 

It forms a part of the chapter on legal limitations of actions. 
After providing in numerous sections the specific limitations 
upon various forms of action, the chapter proceeds to specify 
certain exceptions to the running of the limitations. Section 
4231 provides, in substance, that if the defendant be out of the 
State when the action accrues, or depart from and reside out of 
the State after it accrues, the time of his absence shall not be 
deemed a part of the time limited: Section 4232 provides that, 
when a person is an alien enemy, the time of the continuance of 
the war shall not be a part of the time limited. Section 4233 pro- 
vides, in substance, that if any plaintiff (except in certain cases) 
at the time the action accrues be a minor, or insane, or imprisoned 
on a criminal charge, or in execution under a sentence for a term 
less than life, the time of such disability is not to be a part of the 
time limited for the commencement of the action, with certain 
provisos, not necessary to be stated; and then follows section 
4234, the terms of which have been previously stated. It seems 
to us very clear that these sections were designed simply to 
make the chapter on legal limitations a harmonious whole, and 
that, when they refer to “the time limited for the commencement 
of the action,” they refer to the time limited by law, as laid down 
in the previous sections of the chapter. Legal limitations, and 
not contract rights, is the subject under consideration. Had 
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there been an intention to affect the terms of contracts, it would 
have been very easy of statement, and it seems certain that it 
would have been indicated in some unequivocal manner. It has 
been directly held that the statutory exception in favor of minors 
does not affect the contract limitation: Suggs vs. Trustees, 71 
Tex., 579; 4 Joyce on Insurance, § 3196; O’Laughlin vs. Union 
Central Life Ins. Co. (C. C.), 11 Fed., 280. See, also, Riddles- © 
barger vs. Hartford Fire Ins. Co., 7 Wall., 386. 

Our conclusion is that a nonsuit should have been granted, er, 
in default of a nonsuit, that a verdict for the defendant should 
have been directed at the close of the evidence. 

There are some minor questions presented, which perhaps de- 
serve attention, especially in case of another trial. An inquest 
was held upon the body of Runge, and a verdict rendered that he 
came to his death by “taking carbolic acid.” The defendant of- 
fered the verdict in evidence, and it was rejected, and this ruling 
is claimed to be error. Conceding that the record was admis- 
sible, which may be a matter of some doubt (Olwell vs. Mil. S. 
R. Co., 92 Wis., 334, 66 N. W., 362), there was no prejudicial 
error in the ruling, because the fact that the death was caused by 
drinking carbolic acid was proven beyond dispute, and was, in 
substance, admitted, and the only real question was whether the 
taking was accidental. 

Again, the defendant offered in evidence a part of the proof of 
death made by Emma Brickman, in which she stated that the de- 
ceased “swallowed carbolic acid,” and the evidence was ex- 
cluded. This was plainly error, because, though the proof was 
not made by any of the plaintiffs, still it was made on behalf of all 
the beneficiaries, and the rights of all were dependent upon the 
fact that these proofs had been made; hence any statements re- 
quired to be made therein were admissible against all, the fact 
being that the other beneficiaries had made no separate and in- 
dependent proofs, and relied solely on Emma’s proofs; but here, 
again, there was no prejudice, as the fact was not in dispute. 

The form of the question submitted to the jury is criticised, 
and while, perhaps, there is no ground for holding it materially 
defective, it must be said that it was not well framed. The sole 
material question was whether the death of the insured was 
caused by suicide, sane or insane; and the question should have 
been framed, if not in these words, at least in such words as to 
clearly put this exact issue before. the jury. 

The plaintiff Fred Runge is a minor, and it does not appear 
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that any guardian ad litem was ever appointed for him. Objec- 
tion is made in this court for the first time that he cannot main- 
tain the action, on account of his being an infant when the same 
was commenced. The objection is too late. It is an objection 
that the plaintiff has not legal capacity to sue, and this objection 
must be taken by demurrer or answer, or it is waived: Rev. St., 
1898, § 2654. 

Another very vital question is presented by the briefs and 
arguments. The policy provided that “if the death of the in- 
sured is caused by suicide, whether the insured be sane or in- 
sane,” it should be avoided; and the appellant contends that the 
evidence shows with such clearness as to exclude every other 
reasonable hypothesis that Runge committed suicide, so that a 
verdict for the defendant should have been directed on this 
ground. There are but four justices participating in the decision 
of this appeal, and there is an equal division of opinion upon the 
question; hence there can be no reversal on this ground, and no 
useful purpose subserved by a recital or discussion of the evi- 
dence. 

Judgment reversed, and action remanded for a new trial. 

Siebecker, J., took no part. 


UNITED STATES CIRCUIT COURT. 


MIDDLE DISTRICT OF PENNSYLVANIA.—OCTOBER TERM, 1903. 


HERMAN ASTRICH 
v8. 
GERMAN AMERICAN INS. CO.* 


The insured and adjusters were unable to agree upon the loss on a dam- 
aged stock of goods. The latter then told him to read his policy and 
observe its terms. He therefore advertised the stock for sale without 
notice to the companies. The latter, learning the fact, notified him 
not to sell, that they desired to exercise their policy rights of further 
examination, and called his attention to their right to take the stock 
or have it appraised, stating that if he proceeded with the sale the 
policies would be void. The sale was persisted in, and not until it 
was finished and the goods disposed of were proofs of loss furnished. 


Held, That the policies were avoided by this violation of their conditions. 


Held, That the violation was not excused by the fact that the goods were 
deteriorating; the insured should have so notified the companies and 
thus compelled an immediate appraisement at their peril. 


* Decision rendered, Feb. 19, 1904. 
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Action on fire insurance policy for $4,500, of the standard 
form. The jury found in favor of the plaintiff, which was taken 
subject to the following point reserved by the court. 


“It being the undisputed evidence that the plaintiff's stock of 
goods was insured to the extent of twenty-two thousand dollars 
($22,000) in thirteen (13) different companies, of which the de- 
fendant was one, the insurance in such company being $4,500: 
that a fire occurred on December 16, 1902, during the life of the 
policy, by which a large part of the said stock was entirely con- 
sumed and other parts ‘damaged by fire, smoke and water; that 
immediately after the fire the plaintiff put in order the stock that 
was left, separating the damaged from the undamaged goods, 
and arranging, scheduling and valuing the damaged goods; that 
on December 29th and 30th, after due notice, agents and adjust- 
ers representing the said several insurance companies, including 
the defendant, went upon the premises and investigated the loss, 
and, for the purpose of ascertaining the extent of the same, ex- 
amined the books, bills and accounts of the plaintiff, carefully 
and thoroughly, and inspected the damaged and undamaged 
stock, being occupied in such examination more or less for two 
(2) days; that as the result of the same they collectively offered, 
on behalf of all the said companies, to pay the plaintiff in settle- 
ment of his said loss the sum of twenty-two thousand dollars, 
the aggregate amount of his insurance, the said companies to 
take the stock which remained and wreck the same; that is to 
say, ship it to New York or some such general market, and there 
have it put in order by persons experienced in such business, and 
then and there sell it by auction or otherwise for such price as it 
would bring, the plaintiff to receive all that it brought up to five 
thousand dollars, after deducting expenses, and the insurance 
companies to receive the excess above that sum; which offer the 
plaintiff refused; and that the said agents then and there made a 
further offer to pay the plaintiff, in settlement of his said loss, 
the sum of $17,500, he retaining for his own benefit the said stock 
on hand, which offer the plaintiff also refused; that thereupon 
he was told by the said agents to read his policy and observe its 
terms, on which the parties then and there separated; that, af- 
terward, the plaintiff made out due proofs of loss, which he for- 
warded to the defendant company on January 9th, following, 
which were duly received by said company; that on January 8th, 
the day before he furnished said proofs, after first having adver- 
tised the damaged stock for sale, the plaintiff, without notice to 
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said companies, began to make private sale thereof and con- 
tinued to sell the same for the three days next following, until 
the said goods were disposed of, realizing therefrom the gross 
sum of about sixty-two hundred dollars ($6,200), and being at the 
expense of about two thousand dollars ($2,000) in so selling 
them; that the insurance companies, including the defendant, 
having learned that such sale was about to be made, notified the 
plaintiff, by telegram and letter, both dated January 7th, and 
duly received in advance of such sale, that he should not dispose 
of the said goods, that they desired to exercise the rights given 
them by the policies of insurance which he held of further exam- 
ining said goods to determine their value and the loss or damage 
sustained thereon, and calling attention to the fact that the said 
companies had the right, if they desired to, to take the stock, or 
in case of disagreement as to the extent of the loss to have 
the same determined by appraisement; and thereupon notifying 
plaintiff that if he proceeded with the sale, his policies would be 
rendered null and void; and that notwithstanding such notice 
the said plaintiff proceeded to make sale of the said goods. 

“Whereupon, in view of the provisions of the policy in suit, a 
copy of which is attached to plaintiff’s declaration of statement, 
and is made a part of this point, the question of law is reserved :— 

“Whether the policy, by reason of the said sale so made by 
plaintiff, was avoided? ana whether the plaintiff is entitled to 
recover thereon in this action; with leave to the court to enter 
judgment in favor of the defendant, notwithstanding the verdict, 
if it be found that such is the law?” 

It was provided in substance in the policy on which suit was 
brought that the loss or damage should be ascertained or estab- 
lished by the insured and the company ; or, in case they differed, 
then by two competent and disinterested appraisers, each party 
choosing one, and the two so chosen selecting an umpire, the 
award of any two in writing to determine the amount of the loss. 
Also, that the insured, as often as required, should exhibit to any 
person designated by the company, all that remained of the prop- 
erty insured. And that it should be optional with the company 
to take all or any part of the articles at the ascertained or ap- 
praised value, and also to repair or replace the property lost or 
damaged with other of like kind and quality, within a reasonable 
time, on giving notice within thirty days after the receipt of the 
proofs of loss of its intention so to do. 

The jury having found a verdict in favor of the plaintiff, the de- 
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fendant took a rule for judgment non obstante veredicto on the 
reserved point. 


Cyrus DERRand W. M. HArGEst, for the Rule. 

CHARLES H. BERGNER and JoHN E. Fox, jor the Plaintiff, 
contra. 

ARCHBALD, D. J. 

The undertaking of the defendants as insurers was one of con- 
ditional indemnity only, their liability in case of loss being 
limited to the actual damage sustained—not exceeding the 
amount of the policy—upon compliance on the part of the in- 
sured with the terms and conditions there named. To assist in 
the correct ascertainment of it certain duties were imposed upon 
the insured, prominent and primary among which was, that he 
should give immediate notice of the fire; forthwith separate the 
damaged from the undamaged property, putting the same in the 
best order possible and making a complete inventory of it; and 
within a specified time furnish itemized proofs of loss made up 
and verified in a stated way. So far the plaintiff complied with 
the demands of his contract, but the difficulty lies with that which 
remains. Among the general provisions of the policy it was 
made the duty of the insured, as often as required, to exhibit to 
any person designated by the company, all that remained of the 
property injured. It was also provided that in the event of a dis- 
agreement as to the amount of the loss it should be ascertained 
by competent and disinterested appraisers, to be chosen by the 
parties; and that it should be optional with the company to take 
all or any part of the articles insured at their ascertained or ap- 
praised value, and to replace those lost or damaged by others of 
like kind and quality, on giving notice of their intention so to 
do within thirty days after the receipt of proofs of loss. It is be- 
cause the defendants, as they claim, have been deprived by the 
acts of the plaintiff of the rights so secured to them by the policy, 
that defense is made. 

The fire occurred December 16, 1903, and a large part of the 
stock insured was entirely destroyed. The total insurance car- 
ried was $22,000 ($4,500 of which was with the defendant com- 
pany), and according to the plaintiff was exceeded by the loss 
incurred. On December 29th the agents and adjusters of the 
several companies involved appeared on the scene, and after 
going over the books and papers of the plaintiff and carefully 
inspecting the stock which remained, endeavored to arrive at an 
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amicable settlement with him of the loss. An offer was made to 
collectively pay the full amount of the insurance—$22,000,—with 
the proviso that the companies should take the damaged goods, 
and after shipping them to New York or Philadelphia and hay- 
ing them put in order there, should have them sold in the general 
market, the plaintiff to receive all that was realized up to $5,000, 
and the companies whatever there was above that. This was re- 
jected, and they then offered as an alternative to pay $17,500, the 
plaintiff to keep his goods and get out of them what he could on 
his own account. This also was refused, and the parties sepa- 
rated, the plaintiff being notified to read his policy and observe 
its terms. This occurred on December 3oth, and the plaintiff 
immediately arranged for a fire sale of the damaged goods. It 
took place on January 8th, and continued for the next three days, 
the whole lot being disposed of at retail at prices to suit custom- 
ers. The insurance companies having learned that the sale was 
to take place, gave notice to the plaintiff by telegram and regis- 
tered letter, which were both received the day before it began, 
that he should not go on with it, as they desired to exercise the 
right given them of further examining the goods, calling atten- 
tion also to the fact that they had the right, if they wished, to 
replace any part of the stock, and, in case of a disagreement as to 
the amount of the loss, to have it determined by appraisement, 
and notifying him that it would avoid his policies if he proceeded, 
notwithstanding which he went on and sold. All this occurred in 
advance of the proofs of loss, which were not started on their 
way until the day after the sale began, nor received until the day 
following January toth, at which time the goods had been sub- 
stantially disposed of. 


The provisions of the policy to which reference has been 
made, looking as they do to the correct ascertainment of the loss 
sustained by the insured, cannot be disregarded by him: Osh- 
kosh Match Works vs. Manchester Fire Assur. Co., 92 Wis., 510; 
Thornton vs. Security Ins. Co., 117 Fed., 773. Like the giving 
of immediate notice of the fire, the furnishing of proofs of loss, 
or the submission to an examination under oath and the pro- 
duction of books and papers, with which they are closely asso- 
ciated and allied, they are conditions of the contract inserted for 
the protection of the insurers who are entitled to the full benefit 
of them. If, therefore, they are deprived of them by the act of 
the insured he cannot expect to enforce the contract which he 
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has thus broken, there being no way by which compensation can 
be made or the rights that have been set aside restored. 

The right to an appraisal was absolute if the insurers found that 
they desired it, and it was essential to this that the damaged 
stock should be retained. Looking into the evidence for the 
sake of argument, one of the most serious points of difference 
between the parties at the time the adjusters were there was the 
salvage value of the goods unburned. On the one side they were 
held to be worth $10,000 above the expense of putting them in 
order and selling them, and on the other, but $3,000; while as 
sold by the plaintiff they realized $4,200. On an appraisal the 
amount to be allowed for them could only be determined by in- 
spection, for which, of course, the goods themselves would have 
to be on hand. An attempt to fix the loss without them, if not 
impossible, would be seriously hampered, the opportunity to ex- 
amine them being one of the merits of this course. But by a sale 
and dispersal of the goods, such as took place, that opportunity 
was entirely cut off, and an attempt to hold an appraisal after it 
would be practically useless. If the goods, as it is claimed, were 
deteriorating by being held, or had become rotten and unhealthy, 
the difficulty could easily have been met without abridging the 
right in question. No time is fixed in which an appraisal is to be 
asked for, and it must therefore be demanded within that which, 
according to the circumstances, is reasonable: Chainless Cycle 
Mfg. Co. vs. Security Ins. Co., 169 N. Y., 304. A notice, there- 
fore, to the insurers of the condition of the goods and the neces- 
sity for promptly disposing of them, would have compelled them 
—if this was found true—to exercise their rights, or else to fore- 
go them. It is no answer to say that the only object of an ap- 
praisal is to determine the value, and that this was sufficiently 
shown by the sale. That may be some evidence on the subject, 
but it is not the method provided by the policy for determining it 
if the appraisal is desired, nor can the insurers be put off with 
any such substitute. It is to be remembered, also, that the sale 
was private, and at prices fixed by the plaintiff, and that the 
goods were mixed with others to their possible disadvantage, the 
object being to dispose of both together. The prices obtained at 
a sale carried on in this way, to which buyers are drawn by the 
expectation of bargains, is very imperfect evidence on the ques- 
tion of value. 

It cannot be charged that the right to an appraisal is not as- 
serted in good faith, advantage being taken of the situation to 
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defeat by a technicality an honest loss. Whatever might have 
been the case had the insurers suffered the sale to go on without 
challenge, as in Davis vs. American Central Ins. Co. (7 N. Y. 
App. Div., 488), nothing of that kind can be predicated of what 
we have here. Acting on the information which they had of the 
sale—not obtained from the plaintiff, who took no pains to let 
them know,—they gave immediate notice in the most positive 
terms of their intention to stand on their rights, and of the result 
to the plaintiff if he went on in disregard of them. It was his 
duty, on the receipt of this, to stop, and if any bad faith was ex- 
ercised at this juncture, it certainly cannot be charged upon the 
insurers. When the plaintiff went on and sold as he did, in the 
face of it, he took the risk of what should follow, and has only 
himself to blame. 

It is said, however, that at the time when the adjusters were 
there it was declared by Mr. Berkey, speaking for the rest, that 
without a statement from the plaintiff as to the amount of the 
goods burned out of sight, an appraisement would be useless. 
This is not found in the point reserved, and is not, therefore, a 
part of the record; but even if it were, it could have no effect. 
At the most it was a mere expression of opinion, based on the al- 
leged recalcitrancy of the plaintiff in refusing to give an estimate 
of the value of the goods destroyed, a casual observation which 
cannot be wrested into a waiver, without which the provision of 
the policy of course remains. 

Important also to the insurers, as we must assume, were the 
other rights involved. It is true that the agents and adjusters 
who were present on December 29th and 30th inspected with 
some thoroughness the damaged goods, and on the strength of 
their examination made the offers of statement mentioned. But 
this was in the preliminary stage of the controversy, when an 
effort was being made to reach an amicable adjustment. When 
it failed and the parties fell apart, they were remitted to their 
several rights which each side was bound to respect and observe. 
Recognizing this, the plaintiff drew up and forwarded his proofs 
of loss, on the receipt of which the insurers were entitled, if they 
found it necessary, to require a new exhibition of the damaged 
goods, just as they had the right to call for his books and papers, 
or to demand that he should submit to an examination under 
oath. Undoubtedly this provision of the policy is to receive a 
reasonable construction, but with the proofs of loss only just 
made out, and not yet on their way, it certainly cannot be held to 
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have been unreasonable to require of the insured that he should 
retain the goods, to await the possible exercise of the right of 
further inspection if desired. 

The same is true with regard to the right to take and replace 
any part or all of the goods lost or damaged. This, be it noted, 
is not simply the right to replace, and so confined to the property 
actually destroyed, but is to take and replace, and so extends 
also to that which is only damaged. Unquestionably, therefore, 
it was materially abridged by the plaintiff’s sale. Notice of the 
intention to exercise this right did not have to be given until 
thirty days after the receipt of proofs of loss, and the insurers 
were entitled to this full period in which to make up their minds. 
They did not have to decide on the spot, and could not be made 
todo so. It is no objection, therefore, that in notifying the plain- 
tiff not to sell they did not say positively that they proposed to 
exercise the right, but only that they might want to. They were 
not bound to do more. The notice was precautionary merely, 
so that they could not be charged with having kept silent in the 
face of it, and that is all that could be asked of them at that time. 
I do not lose sight of the fact that there were several insurers 
who were only ratably liable, and might have divergent views. 
But that did not prevent a several election: Morrell vs. Irving 
Fire Ins. Co., 33 N. Y., 429, 454; Good vs. Buckeye Mut. F. 
Ins. Co., 43 Ohio St., 394; Hartford Fire Ins. Co. vs. People’s 
Hotel Co., 54 U. S. App., 215), or they might have concluded to 
join, with neither of which the plaintiff had any right to interfere: 
Beals vs. Home Ins. Co., 36 N. Y., 522. 

Let judgment be entered in favor of the defendants non ob- 
stante veredicto on the reserved point, with costs. 
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SUPREME COURT OF VERMONT. 


May TERM, 1903. 


BANKERS LIFE INS. CO. 
ve. 


F. G. FLEETWOOD & JOHN L. BACON, 
INSURANCE COMMISSIONERS. 


The amended act of Vermont provides for computing the net value of all 
outstanding policies upon the basis of a specific mortality table, with 
interest at a specified rate per cent, and declares that the “aggregate 
net value so ascertained” of all the policies of the company “ shall be 
deemed its reserve liability.” 

Held, That the meaning of the term “net value” is specifically defined by 
the elements of the computation, and has no different meaning than 
the term “premium reserve” in the original act. 

Held, That the amended act, like the original, makes no distinction be- 

tween preliminary-term policies and other classes, 


Held, That preliminary-term policies are to be valued as such under the 
amended, as well as the original, act. If the Legislature intended that 
they should be valued like ordinary whole-life policies, it has failed to 
make its intention manifest. 


Held, That a provision authorizing the commissioners to compute the re- 
insurance reserve of a foreign company does not give them a dis- 
cretionary power as to the principle on which that computation shall 
be made. 


Held, That where an act has been amended by incorporating the language 
used in the statute of another State, and the amended act does not 
essentially alter the meaning of the original which has already been 
construed by the court, the court will not give to such amendment a 
construction which it has received in such other State, and different 
from its construction of the original act. 


‘ , 





MUNSON, J. 
This case is between the same parties, touches the constritc- 
tion of the same policy, and stands upon the same facts, as that 
disposed of in Bankers Life Insurance Co. vs. Insurance Com- 
missioners, 73 Vt., 1. But certain statutes relating to the duties 
of the insurance commissioners have been enacted since that 
case was decided, and it is claimed that these have so changed 
the law as to require a different disposition of the case now sub- 
mitted. 
| Under V. S., 4178, as it read when the former case was de- 
termined, a foreign joint stock life insurance company could not 
| do business in this State unless it had, in addition to the required 
capital, “assets equal in amount to its outstanding liabilities,” 
reckoning “the premium reserve on life risks based on the actu- 
aries’ tables of mortality, with interest at 4 per cent as a lia- 
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bility.” As amended by No. 73, Acts of 1902, the above clause 
reads as follows: “assets equal in value to its outstanding lia- 
bilities, reckoning the reinsurance reserve as a liability;’ and 
the omitted direction for computing the reserve is embodied, 
with modifications and further provisions, in No. 76, Acts of 1902. 

The act of 1902 provides for computing the net value of all 
outstanding policies-issued before January 1, 1903, upon the 
basis of the actuaries’ tables of mortality, with interest at 4 per 
cent; and for computing the net value of all outstanding policies 
issued after December 31, 1902, upon the basis of the 
American Experience Table of mortality,’ with interest at 3% 
per cent; and for charging the company with the value of a cer- 
tain annuity “in every case where the actual premium charged 
for an insurance is less than the net premium for such insurance 
computed according to the respective tables and rates afore- 
said;’ and declares that the “aggregate net value so ascer- 
tained” of all the policies of the company “shall be deemed its 
reserve liability.” 

It was considered in the case already decided that the only re- 
quirement regarding the computation of the premium reserve 
was that it be based upon certain tables of mortality and the pre- 
scribed rate of interest. We are now to inquire whether the 
present law calls for anything more. 


The rule established by the Act of 1902 is given to ascertain 
the “reserve liability’’ of the company. It makes the “net 
values” of the policies the measure of this reserve liability, and 
prescribes the method of computing the net value. The term 
used in the former law was “premium reserve” instead of “re- 
serve liability,” but it is not necessary to inquire whether “ re- 
serve liability” is anything different, for whatever it may be, it is 
declared to be the same as net value, and the method of arriving 
at net value is given. The term “net value” is an addition, but it 
is not necessary to consider what this would ordinarily imply, for 
its scope in this connection is determined by a specific rule. The 
result of the problem cannot be enlarged by giving it a different 
name if the process of computation remains the same. The ele- 
ments of the computation are the tables of mortality, the rates 
of interest and the addition of the value of an annuity when the 
premium charged for an insurance is less than the net premium 
as determined by those tables and rates. The last is an addi- 
tional provision, but it is not claimed that this has any bearing 
upon the question now in issue. So the computation depends 
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entirely upon the tables of mortality and the rate of interest, as 
it did when our former decision was made. Nor do we find any- 
thing new affecting the application of the rule. It is said in the 
petitioner’s brief that the present law provides for a computation 
of the net value of all outstanding policies of life insurance upon 
a prescribed basis, without making any distinction between poli- 
cies providing for a preliminary one-year term with an option 
for renewal, and any other class of policies. This is equally true 
of the former law; which, after prescribing rules relating to fire, 
health, accident and marine risks, provided for a computation of 
the reserve on “life risks.” This term covered the company’s 
policies of life insurance without distinction as to classes, and 
left nothing to be added by saying all the policies. All policies 
were considered in our former opinion, but were valued for what 
they were construed to be. If the Legislature intended to re- 
quire that policies construed by the court as term policies should 
be valued as if they were not, it has failed to make its intention 
manifest. 


It remains to consider whether the discretion of the commis- 
sioners has been so enlarged as to permit them to require a dif- 
ferent valuation. The provisions that the commissioners shall 
grant a license when they “are satisfied” that the company has 
complied with certain requirements, and may renew such license 
as long as they consider the company “safe and entitled to pub- 
lic confidence,” and may revoke the license if the company vio- 
lates any of our laws relating to insurance companies,—which 
are the only provisions referred to by the petitioners in their 
argument upon the question of discretion,—were all in existence 
when our former decision was made. The question of discretion, 
as affected by the first of these provisions, was specially consid- 
ered in the opinion. The only subsequent provisions touching 
the discretion of the commissioners are those found in section 2 
of No. 76, Acts of 1902, and in V.S., 4205, as amended by No. 77, 
Acts of 1902. The only one of these that can possibly be claimed 
to give a further discretion in the matter under consideration is 
that contained in the amendment to V. S., 4205. This section 
formerly authorized the commissioners to visit and examine the 
“condition and affairs” of a foreign insurance company when 
they had reason to doubt its solvency. The section, as amended, 
authorizes the commissioners to do this when they determine it 
to be prudent, and provides that “such examinations shall in- 
clude a computation of the reinsurance reserve.” 
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It may be doubted if the section as amended covers more than 
the original provision, for an examination of the “condition and 
affairs”’ of a company to determine its solvency must necessarily 
include some ascertainment of its reserve. But if the amend- 
ment authorizes an ascertainment of the reserve in some man- 
ner not contemplated by the original act, it certainly does not 
authorize a computation regardless of the statutory rules. 

The phraseology of the statute of 1902 is that of the Massa- 
chusetts law, under which it is held by the Supreme Court of that 
State that the rulings of the commissioner made in good faith 
must be accepted as final; and it is a general rule that when one 
State adopts the statute of another its courts will give that stat- 
ute the construction it has received in the State from which it is 
taken. But this rule cannot be considered applicable when the 
transcribed statute is substituted for provisions already con- 
strued by the courts of the State making the adoption, and the 
new law is found to be substantially the same as the old. 

The law remaining unchanged in the respects considered, the 
case must be disposed of in accordance with our former decision. 

Judgment that the prayer of the petition is granted and that a 
mandamus issue directing the commissioners to grant a license 
as prayed for; without costs. 


SUPREME COURT OF MINNESOTA. 


ANDRUS 
v8. 


MARYLAND CASUALTY CO.* 


A policy of insurance issued by defendant to plaintiff purported on its 
face to indemnify plaintiff from damages for accidental injuries suf- 
fered by persons in or about a building owned by him, and contained 
the following conditions: ‘This policy does not cover loss from lia- 
bility for injuries suffered by any person engaged in making additions 
to or alterations in the building, * * * nor any loss from liability 
for injuries suffered by any person before the premises have been 
fully completed ready for occupancy;” and, further, “ Nor shall notice 
to any agent, nor shall knowledge possessed by any agent, or by any 
other person, be held to effect a waiver or change of this contract, or 
in any part of it.” An injury occurred to an employee of plaintiff 
while engaged at work within the building, for which damages were 
recovered against plaintiff in an action brought therefor. In this ac- 





* Decision rendered, Jan, 29, 1904. Syllabus by the Court. 
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tion against the insurance company for reinbursement, based upon the 
policy, it is held:— 

That neither at the time the policy was issued nor when the accident hap- 
pened was plaintiff, within the meaning of the policy, engaged in 
making additions to or alterations in the building covered thereby. 
Plaintiff was engaged in constructing an entirely new building, and 
not in altering or repairing an old one. 


At the time the policy was issued, defendant’s agent had full notice and 
knowledge that the building was not “fully completed ready for occu- 
pancy,” and it is held that the company was bound by such notice, and 
the provisions of the policy attempting to exempt it from the conse- 
quences thereof are invalid. 


A policy of insurance issued and delivered to the insured with full knowl- 
edge on the part of the insurer of facts making it inoperative at its 
inception, is a waiver of all conditions of the policy inconsistent with 
the facts known to the insurer. 


The facts are wholly undisputed, and defendant was not entitled to have 
the case sent to the jury. 


Appeal from District Court, Hennepin County. Action by 
John E. Andrus against the Maryland Casualty Company. Ver- 
dict for plaintiff. From an order denying a motion for judgment 
notwithstanding the verdict, or for a new trial, defendant appeals. 


JAMES D. ARMSTRONG, for Apbellant. 

Joun T. BAXTER and CoHEN, ATWATER & SHAw, for Re- 
spondent. 

BRowN, J. 

Action to recover upon a personal liability insurance or in- 
demnity policy, in which plaintiff had a verdict, and defendant 
appealed from an order denying its alternative motion for judg- 
ment notwithstanding the verdict or for a new trial. 

The facts are as follows: In the year 1808 plaintiff was the 
owner of what was known as the “Sidle Block,” in the city of 
Minneapolis, an ordinary four-story brick structure, situated on 
the corner of Nicolet Avenue and Fifth Street. In the fall of 
that year he engaged contractors to replace the old building with 
a new one, which is known as the “Andrus Building.” After the 
new building had been nearly completed, one-half being occupied 
by different tenants, plaintiff, through his agent, applied to de- 
fendant for a policy of insurance indemnifying him against lia- 
bility for accidental injuries suffered by persons while within the 
premsies or upon the sidewalk or ways adjacent thereto. The 
policy was issued and delivered, and purported upon its face to 
indemnify plaintiff from such liability from the 17th day of De- 
cember, 1900, to the 17th day of December, 1901. Some time 
thereafter one Wolstad, an employee in the building, sustained 
certain injuries while operating an elevator located therein, on 
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account of which he brought an action against plaintiff and re- 
covered damages. Plaintiff duly notified defendant company of 
the commencement of that action, but it repudiated its liability 
under the policy, and refused to settle or defend the same. The 
action resulted in a verdict for Wolstad, plaintiff therein, for the 
sum of $4,000, which the plaintiff herein paid, and then brought 
this action upon the policy for reimbursement. At the conclu- 
sion of the trial both parties moved the court for a directed ver- 
dict, and the motion of plaintiff was granted; that of defendant 
denied. 

A determination of the questions presented for our considera- 
tion involves a construction of the terms of the policy of insur- 
ance upon which the action is founded. As already stated, the 
policy purported to indemnify plaintiff against loss “from com- 
mon-law or statutory liability for damages on account of bodily 
injuries, fatal. or non-fatal, accidentally suffered,’ within the 
period of the policy, “by any person or persons while within the 
premises mentioned therein or upon the sidewalk or other ways 
immediately adjacent thereto,” subject, however, to the follow- 
ing conditions; namely :— 

This policy does not cover loss from liability for injuries suf- 
fered by any person engaged in making additions to or altera- 
tions in the building or elevator plant, nor suffered by any 
person as a result, in whole or in part, of the making of such 
additions or alterations; nor any loss from liability for injuries 
suffered by any person before the premises have been fully 
completed’ ready for occupancy: provided, however, that 
changes in and additions to shelving, counters or partitions 
and general internal repairs are permitted under the terms of 
this contract when the doing of work incident thereto does not 
in any case exceed the term of five days. Extraordinary re- 
pairs to and alterations in elevators may be made only on the 
written consent of the company specifically covering the haz- 
ard involved. 

There is no question that Wolstad was injured while operating 
an elevator in the building, and that his injuries were suffered 
from causes making plaintiff liable; and the merits of the recov- 
ery against plaintiff are in no way contested or involved. The 
question presented is whether under the terms of the policy, the 
defendant is bound to reimburse plaintiff for the amount of such 
recovery. It is contended in this connection by defendant that 
the operations engaged in by plaintiff in constructing the Andrus 
building amounted only to alterations and repairs of the old 


Sidle building, and that until the work was fully completed and 
VOL. XX XIITI-—21. 
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the building ready for occupancy no liability under the policy 
attached. The evidence on this feature of the case is not in dis- 
pute, and appears to us to show conclusively that defendant's 
position in this respect is erroneous. It was clearly not the ob- 
ject or purpose of plaintiff in this enterprise merely to repair or 
remodel the old building, but instead to erect a new one; and 
such was beyond doubt the result of his plans. But very little of 
the old building was utilized, or now forms a part of the new. If 
the new building were to be wholly removed, a vacant lot would 
remain. The process of constructing the new building occupied 
two years or more. It is nine stories high on one side, and ten 
on the other. The old Sidle building was an ordinary brick 
building with wood interior, and only four stories high. The in- 
terior of the new building is largely iron, steel, tiling, and other 
fireproof material. That the Andrus building is an entirely new 
structure, there can be no question; and we hold, without a de- 
tailed discussion of the evidence, that the work in and about its 
erection and construction was not, within the meaning of the 
policy, additions to or repairs of the old building. Such being 
the case, we are required to interpret the following clause of the 
policy respecting the liability of defendant thereunder: “This 
policy does not cover loss from liability for injuries suffered by 
any person * before the premises have been fully com- 
pleted ready for occupancy.” It is the contention of defendant 
that, because the building was not fully completed and ready for 
occupancy in all its parts at the time of the injury to Wolstad, no 
liability attached under the policy, except as to that portion of 
the building which was completed and occupied, in which com- 
pleted part Wolstad was not injured. We do not concur in this 
view. The policy on its face indemnified plaintiff from all lia- 
bility of the character of that here involved between the 17th day 
of December, 1900, and the 17th day of December, Igor. It is 
true that at the time the policy was issued the building had not 
been fully completed. One-half of it had been completed, how- 
ever, and was then occupied by tenants, and at the time of the 
injury to Wolstad two-thirds had been completed, and was so 
occupied ; but the policy covers the building as a whole. While 
the expression, “fully completed ready for occupancy,” is some- 
what ambiguous, it ought to be construed to harmonize with 
other portions of the policy, in the light of conditions known to 
the agents to exist at the time it was issued, and effect given to 
all the various provisions of the contract. If defendant's theory 





1904.) Andrus vs. Maryland Casualty Co. 323 


of this language be adopted, the policy would not indemnify 
plaintiff for a year as to the entire building, as its terms expressly 
provide, but only for such portion of the year as should elapse 
after its full completion, thus rendering inoperative, in part at 
least, that portion of the policy fixing its period of duration. But 
whether the construction contended for by defendant is the true 
one we need not determine, for it must, in any event, be construed 
in the light of the knowledge of the defendant’s agents respecting 
the condition of the building at the time the policy was issued 
and the clear intent of the parties that it should continue in force 
for the period of one year. It is well settled that the issuance 
and delivery of a policy of insurance with knowledge on the part 
of the insurance company of facts making it :noperative at its 
inception is a waiver of all conditions of the policy inconsistent 
with the facts known to the insurer. This is the rule respecting 
fire insurance policies, and is applicable to the case at bar: 
Brandup vs. Ins. Co., 27 Minn., 393; Wilson vs. Ins. Co., 36 
Minn., 112; Anderson vs. Manchester Ins. Co., 59 Minn., 182; 
Otte vs. Ins. Co., 88 Minn., 423. There is no claim in the case at 
bar that the issuance of a policy upon partly completed buildings 
was prohibited by the company, nor that there was any fraud or 
collusion between plaintiff and defendant’s agents. But it is 
claimed that there could be no waiver of the conditions of the 
policy rendering it inoperative until the building was fully com- 
pleted, because of the following provisions found therein: “No 
condition or provision of this policy shal! be waived or altered by 
any one, unless by written consent of the president or secretary 
of the company, nor shall notice to any agent, nor shall knowl- 
edge possessed by any agent, or by any other person, be held to 
effect a waiver or change in this contract, or in any part of it.” 
We are unable to agree with counsel’s construction of this pro- 
vision of the policy—at least that portion which provides that no 
notice or knowledge possessed by an agent of the company shall 
have the effect to waive or change the contract of insurance in 
any respect. The first clause of the provision quoted, limiting 
the right to alter or change the policy without the written con- 
sent of the president or secretary, is, as to changes or alterations 
claimed to have been made after the policy was issued, undoubt- 
edly a binding provision; but the portion which attempts to re- 
lieve defendant of the consequences of knowledge or notice pos- 
sessed by its agents at the time the policy was issued, through 
whom alone it can act, cannot be upheld. It is an attempt to re- 
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move the company from the operation of the rules of law ap- 
plicable to notice of facts affecting the rights and liabilities of 


parties to contracts, and, within the decisions of this court, non- 
enforceable: Lamberton vs. Ins. Co., 39 Minn., 129; Hartley 


vs. Ins. Co., 98 N. W., 198. This provision of the policy is not a 
limitation upon any particular agent or class of agents, but one 
upon the capacity of the corporation itself, and cannot prevent a 
waiver, which would, except for the provision, legally follow 
from the knowledge of its agents: Nichols & Shepard Co. vs. 
Wiedemann, 72 Minn., 344. In view of these authorities we are 
required to hold that, inasmuch as defendant’s. agents had full 
knowledge and notice of the unfinished condition of the building 
at the time the policy was issued, the condition that the policy 
should not take effect until the building was fully completed 
ready for occupancy, if construed in harmony with defendant’s 
contention, was waived. The evidence tending to show this no- 
tice or knowledge was clearly competent and admissible, and, the 
evidence upon the questions determined being undisputed, de- 
fendant was not entitled to have the case go to the jury. 

We have fully considered all appellant’s assignments of error 
in connection with those subjects discussed in the opinion, and 
find no reversible error in the record. 

Order affirmed. 
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SUPREME COURT OF OHIO. 


RICHARDS 
v8. 


LOUIS LIPP CoO. 


v8 
AMERICAN FIRE BRICK & CLAY aed 


1. Where a policy has been issued by a mutual protective association which 
is organized and doing business under sections 3686-3690, Rev. St., 
1892, and said policy has been held in good faith as an indemnity, and 
premiums have been paid and received under it, such association is 
estopped from asserting by way of defense to an action to recover for 
a loss under said policy that the plaintiff is not a member of the asso- 
ciation because he has not signed the constitution of the association. 


2. Where a policy has been issued in good faith by such association, and 
has been received and held by the assured as an indemnity upon the 
condition, set out in said policy, that such policy is made and ac- 
cepted subject to the express agreement by the assured that he will 
pay such further assessments, within thirty days from notice thereof, 
as might be made under the by-laws adopted for the government of 
said association, and in accordance with the laws of Ohio, the assured, 
in an action to recover assessments on such policy, is estopped to 
deny that he is a member of said association because he had not 
signed the constitution thereof. 


Error to Circuit Court, Hamilton County. Error to Circuit 
Court, Tuscarawas County. Action by the Louis Lipp Company 
against one Richards, receiver, and by the receiver against the 
American Fire Brick & Clay Company. From the judgments of 
the Circuit Court affirming judgments of the Common Pleas the 
receiver brings error. Affirmed in the case of the Louis Lipp 
Company and dismissed in the case of the American Fire Brick 
& Clay Company. 

Statement of facts by Davis, J. 

The case against the Louis Lipp Company was begun in the 
Common Pleas Court of Hamilton County on a policy issued by 
the AXtna Fire Association, which was duly organized under sec- 
tions 3686-3690, Rev. St., 1892. The cause of action was a loss 
by fire sustained by the holder of a policy. The plaintiff in error 
(defendant below) defended upon the ground that the policy was 
void for the reason that the constitution of said association was 

* Decision rendered, Jan. 5, 1904. Syllabus by tho Court. 
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never signed by this policyholder. The plaintiff replied, setting 
up the issuing of the policy and the receiving and holding of the 
premium as a waiver of the signing of the constitution, and 
claimed an estoppel because of the waiver. The Court of Com- 
mon Pleas rendered judgment for the plaintiff, and that judg- 
ment was affirmed by the Circuit Court. 

The case of the American Fire Brick & Clay Company was 
begun in the Court of Common Pleas of Tuscarawas County by 
the receiver of the Avtna Fire Association to recover an assess- 
ment decreed by the Court of Common Pleas of Hamilton 
County in the matter of the dissolution of said association. The 
petition sets out the ordinary allegations showing the authority 
of the receiver to bring the action; setting up the decree of the 
court which made the assessment ; stating that proper notice was 
given, giving the time and amount in which the defendant was 
insured; and alleging that during the time when the policy was 
running the defendant held the same, and that one of the condi- 
tions of the policy was that it was made and accepted subject to 
the express agreement by the assured that he would pay such 
further assessments, within thirty days from notice thereof, as 
might be made under the by-laws adopted for the government 
of said association, and in accordance with the laws of the State 
of Ohio; and alleging that by the accepting and holding of the 
policy aforesaid the defendant, the American Fire Brick & Clay 
Company, effected insurance in, and became and continued to be 
a member of, said association between said dates, and in said 
amount, and received the contingent benefits arising from said 
insurance, and thereby agreed to and became liable for its pro- 
portion of all losses and expenses incurred by the association 
between said dates, and to pay such assessments on the amount 
of the defendant’s policy as should be required by law and the 
orders of the directors of the association. The defendant de- 
murred to the petition. The demurrer was sustained by the 
Court of Common Pleas upon the ground that it was necessary 
for the assured, the American Fire Brick & Clay Company, to 
sign the constitution of the association ; otherwise, that its policy 
would be void. The Circuit Court affirmed the judgment of the 
Court of Common Pleas. 


PATTERSON A. REECE, SMITH W. BENNETT and J. W. YEAG- 
LEY, for Plaintiff in Error. 


PEcK, SHAFFER & PrEcK and NEELEY & PaTrRIcK, for De- 
Sendants in Error. 
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Davis, J. (after stating the facts). 


The A&tna Fire Association was duly organized under sections 
3686-3690, Rev. St., 1892. The first of these cases is an action 
by the holder of a policy issued by this association to recover for 
a loss sustained by fire. In the other case the cause of action set 
out in the petition is an assessment by the Court of Common 
Pleas of Hamilton County in the matter of the dissolution of the 
said fire association. In both cases resistance is made to recovery 
on the ground that a policy issued by such an association is void 
unless the assured shall have signed the constitution of the as- 
sociation. In contending for this proposition some reliance is 
placed on the following language, which appears in the opinion 
in State ex rel. vs. Manufacturers’ Mutual Fire Association (50 
Ohio St., 149); viz.: ‘‘To become a member, the person must 
sign his name to the constitution.” This is merely a construction 
of the language of the statute (section 3690, Rev. St., 1892), 
which is that: “All persons who sign such constitution shall be 
considered and held to be members of the association, and shall 
be held in law to comply with all the provisions and requirements 
of the association.” In that case the question which is before us 
in these cases did not arise and was not considered ; viz., whether 
the assured, on the one hand, might not be estopped by his con- 
duct, when sued for assessments, from asserting that he had not 
complied with the law, or that he was not legally a member; and 
whether, on the other hand, the association might not be estopped 
by its conduct, when sued on its policy, from asserting that it 
had not required and obtained the signature of the assured to the 
constitution. The remark in the opinion in State ex rel. vs. 
Manufacturers’ Mutual Fire Association, while it is strictly cor- 
rect, was made with reference to a wholly different controversy, 
and is not pertinent here. 

There is no provision in the statute that a policy issued by a 
mutual protective association shall be void if the assured does 
not sign the constitution. It is only by inference that it can be 
said that it even would be voidable. To allow either party to the 
policy to set up his own wrong as a defense to an obligation in- 
curred under the policy, where the policy has been issued and 
held in good faith as an indemnity, and where premiums have 
been paid and received under it, is not only manifestly unjust, 
but contrary to settled rules of law. It was held in Tone vs. 
Columbus (39 Ohio St., 281) that “want of power in the corpo- 
ration may be waived, or an estoppel may arise from failure to 
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assert it at the proper time.” And in Matt vs. R. C. Mutual Pro- 
tective Society (70 lowa, 455) it was held that “a religious so- 
ciety, formed under the auspices of a church, which includes a 
mutual life insurance scheme as one of its features, cannot de- 
fend against a suit on one of its policies upon the plea of ultra 
vires, when it has been receiving the assessments on the policy.” 
In an action upon a bond and mortgage given to a “loan and 
fund association,” reciting in the bond that the signer is a mem- 
ber of such association, and recognizing the obligation of the 
by-laws, it was held that in the absence of fraud the signer was 
estopped to deny that he was a member of the association: 
Howard Mut. Loan & Fund Association vs. McIntyre, 3 Allen, 
571. In Parker vs. U.S. Building, Land & Loan Association (19 
W. Va., 744) it was held that “the failure of a member to sign 
the constitution of such association, if he has for a long time 
acted as a member of the association, will not prevent the asso- 
ciation from enforcing the performance of a contract made with 
such member, though it be a contract which the association was 
not authorized to make with any but a member.” Finally, it was 
held by this court in Trumbull County Mut. Fire Ins. Co. vs. Hor- 
ner (17 Ohio, 407) that a member of a mutual fire insurance 
company, when sued upon an assessment upon his deposit note 
to pay a loss occasioned by fire, cannot set up a defense that he 
and his associate corporators have neglected to comply with the 
provisions of their charter. 

It is our opinion, therefore, that the judgment of the Circuit 
Court of Hamilton County and that of the Court of Common 
Pleas in the case of the Louis Lipp Company should be and are 
hereby affirmed, and that in the case of the American Fire Brick 
& Clay Company the judgments of the Circuit Court of Tuscara- 
was County and of the Court of Common Pleas were erroneous ; 
but on authority of Slingluff vs. Weaver (66 Ohio St., 621), and 
Gompf vs. Wolfinger et al. (67 Ohio St., 144) the case is dis- 
missed for want of jurisdiction. 

Burket, C. J., and Spear, Shauck, and Price, JJ., concur. 
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SUPREME COURT OF MINNESOTA. 


HARTLEY 
v8. 

PENNSYLVANIA FIRE INS. CO.* 

Where the agent of a fire insurance company has knowledge of the true 
conditions surrounding insured property, and the company issues a 
policy in which such conditions are restricted or prohibited, the same 
are presumed to have been waived. Rule applied where the policy 
prohibited the use of gasoline upon the premises insured, but the 
agent had knowledge of the fact that gasoline had been used, and that 
it was the intention to continue its use for cooking purposes, yet is- 
sued a policy without a special permit attached thereto. 

The evidence is sufficient to sustain the verdict. 

Certain remarks to the jury by counsel for plaintiff held not prejudicial. 


Appeal from District Court, Hennepin County. Action by C. 
C. Hartley against the Pennsylvania Fire Insurance Company. 
Verdict for plaintiff. From an order denying a new trial, defend- 
ant appeals. 


CHILDS, EDGERTON & WICKWIRE and WELCH, HAyNE & Hv- 
BACHEK, for Appellant. 

HALL & KOLLINER, for Respondent. 

LEwISs, J. 

Plaintiff was the owner of a hotel building in the village of 
Dodge Center, and the defendant company held an insurance 
policy upon the same. On June 4, 1901, the building was de- 
stroyed by fire, and this action was brought to recover the insur- 
ance. The company defended upon the grounds, first, that plain- 
tiff purposely set fire to the building; and, second, that he kept 
and used gasoline without defendant’s knowledge or consent, 
and contrary to the terms of the policy. Plaintiff admitted the 
use of gasoline, but contended that, while written permission 
was not contained in or attached to.the policy, yet defendant had 
knowledge of the fact, and had waived objection to its use. The 
jury having returned a verdict for plaintiff, defendant appealed, 
and the following questions are urged: (1) That the verdict of 
the jury is manifestly and palpably against the evidence upon the 
question of arson. (2) That the verdict is against the evidence 
upon the question of knowledge and waiver of objection to the 
use of gasoline. (3) Misconduct of counsel for respondent com- 
mitted during the address to the jury. 
* Decision rendered, Jan 29, 1904. Syllabus by the Court. 
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1. An examination of the record satisfies the court that the 
verdict is sustained by the evidence upon both propositions. As 
a general rule, it adds but little to the weight of the decision to 
review at any length the testimony when the only question be- 
fore the court is the sufficiency of evidence to support the ver- 
dict. The present case is no exception to the rule. There were 
some suspicious circumstances growing out of the fact that the 
hotel had not been profitable; that permanent tenants had not 
been procured, and that it had come back upon the hands of re- 
spondent, who was conducting another hotel in another part of 
the village; that a previous fire had occurred in the hotel while 
occupied by tenants; and that about a month before this fire a 
small frame building, about a hundred feet from it, had burned. 
There was some evidence tending to show that respondent had 
made statements to the effect that he proposed to set fire to the 
building and get the insurance; the fact that the fire started 
from a gasoline stove, which had been lighted about 4 o'clock in 
the morning (at least an hour prior to any occasion for its use) ; 
evidence tending to show indifference on the part of respondent 
as to the lives of his guests; impeaching testimony as to his 
reputation; and criminal prosecution against respondent for 
causing the death of his guests. The property was mortgaged 
for a considerable sum, and there was also some evidence tend- 
ing to show that the property was not of any more value than the 
amount of the insurance. Al! of these circumstances were relied 
upon by appellant, and are insisted upon here as furnishing con- 
clusive evidence that respondent set fire to the building for the 
purpose of collecting the insurance. But, on the other hand, 
there was testimony contradicting many of these statements, 
tending to show that the building was of much more value than 
the insurance; that, although a successful business had not been 
continuously carried on in the hotel, it had generally rented for 
a fair sum; that the fire was of accidental origin; and that the 
conduct of respondent at the time of the fire did not necessarily 
indicate guilt upon his part. 

While in some respects the evidence is not as clear and ex- 
plicit as one would wish it to be, yet, taken as a whole, it was 
fairly and fully submitted to the jury, and it was clearly within 
their province to pass upon all the facts, including the credibility 
of the witnesses, and we are unable to find any reason for dis- 
turbing the conclusion. 
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2. Under the terms of the policy it was void if gasoline was 
used upon the insured premises contrary to its terms. It is ad- 
mitted that the policy did not contain any stipulation or refer- 
ence to the use of gasoline, but it is claimed that the fact was 
known to appellant, and that the prohibition of its use had been 
expressly waived. Upon this point respondent testified that the 
local agent, Mr. Dresbach, had written the policies in force for 
the preceding year—in fact for a number of years; that his poli- 
cies expired on March 17, 1902, when he had a conversation with 
the agent, in which he told him he was surprised the prevoius 
loss occasioned by gasoline had been settled by the company, 
there being no permits for its use attached to the policy, and 
asked the agent if it would prejudice the insurance; that he 
wanted a gasoline permit attached to the policy, as he intended 
to continue its use; to which the agent replied that, if he was 
using gasoline lamps, he would attach a special permit, but that 
the company made no point on gasoline stoves, and he did not 
consider a permit necessary. After the proofs had been made, 
respondent write to his attorney, stating he had applied to the 
agent for a gasoline permit, and had been told it was not neces- 
sary, and the attorney, having referred this matter to the agent, 
received a letter from him, in which he said that a loss from gaso- 
line explosion had occurred the previous year while the hotel 
was occupied by a tenant, and the claim for damages had been 
adjusted; that the present policy was renewed in the same com- 
pany without the gasoline clause, and that the agent would not 
state that respondent had or used gasoline, but that he was not 
in the kitchen department during the life of the policy, and did 
not, of his own knowledge, know that it was used, and that the 
permit would have been granted upon application without extra 
cost. There was evidence to the effect that gasoline had been 
used in the building for stove purposes during the summer for 
several years, both while occupied by tenants and by the owner. 
Although the agent denied the conversation testified to by re- 
spondent, and denied that he had knowledge that gasoline was 
used, yet, as testified to by respondent, gasoline had been used, 
and a previous fire was occasioned by reason of it, and the com- 
pany adjusted the loss, although no permit had been granted; 
and it was a question of fact for the jury to say whether, in re- 
newing the policies in force at the time of the fire without at- 
taching a gasoline permit, the agent knew the owner was in the 
habit of using gasoline in the building, and that it was his pur- 
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pose to continue its use; and the finding of the jury upon this 
question is final. 


3. Did the issuing of the policy without the permit, with 
knowledge of the fact that gasoline was being used, constitute a 
waiver on the part of the company, so as to make it liable under 
the policy? It is the rule of this State that where the agent has 
knowledge of the true condition and facts concerning the prop- 
erty insured the company issuing a policy is conclusively pre- 
sumed to have waived the restriction: Brandup vs. St. Paul Fire 
& Marine Ins. Co., 27 Minn., 393; First Nat. Bank vs. American 
Central Ins. Co., 59 Minn., 492; Wilson vs. Minn. Farmers’ 
Mutual Fire Ins. Ass’n, 36 Minn., 112; Anderson vs. Manchester 
Fire Assurance Co., 59 Minn., 182. In Anderson vs. Manchester 
Fire Assurance Co., supra, it was held in the original decision 
that the provision in the policy requiring all matters of waiver to 
be indorsed in writing upon the policy could not be waived, for 
the reason that it was a statutory contract, and upon reargument 
the act was, however, upon other grounds declared unconstitu- 
tional. The present standard policy was adopted in 1895, and it 
does not contain the restriction. The rule referred to has not 
been changed, and the company is bound by the knowledge of its 
agent. It is not to be understood, however, that it is intended 
to extend the rule so as to cover a contract for the future. The 
distinction is referred to in the case of Worachek vs. New Den- 
mark Mut. Home Fire Ins. Co. (Wis.), 78 N. W., 165. We leave 
that question open, and limit the rule in this case to the condi- 
tions actually existing at the time the policy was written. 

4. During the course of the argument counsel for respondent 
used the following language: “For a long year, almost, he 
fought for his life against the tide of prejudice and suspicion 
manufactured and fomented by his enemies that hounded him to 
the jury’s front and to the bar of justice. We suspect that they 
[referring to the defendants] were largely at the bottom of the 
persistence that was aroused in Dodge Center. But of that no 
evidence is here.” Appellant took exception to the remarks, in 
reply to which the court stated, “ Very well, it will be noted ;” 
and, appellant’s counsel having further excepted to the additionai 
statement of respondent’s counsel, “I say that we suspect it. 
There is no evidence of it,” the court said, “If there is no evi- 
dence of it, there is nothing to comment on.” There was evi- 
dence in the case tending to show that respondent had been 
prosecuted for murder growing out of the death of a guest by 
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reason of the fire. In effect, the statement of counsel was the 
expression of a suspicion that appellant might have had some- 
thing to do with the prosecution of respondent, and, while the 
evidence may not have justified the inference, in view of the re- 
marks of the court we do not think it was prejudicial. 

The other statement of counsel referred and excepted to, we 
do not deem it necessary to consider. 

There are no reversible errors in the rulings, and the order 
appealed from is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


ZIMMER 
ve. 
CENTRAL ACCIDENT INS. CO.* 


An accident policy, which insures also against accidental loss of life, is a 
life insurance policy within the statute requiring a copy of the appli- 
cation to be attached to the policy in order to be admissible as evi- 
dence. 


On a blank form of application, printed on the back of the policy, ap- 
peared the marginal words, “I accept this as a copy of my application, 
but I agree that the original shall be admitted as the correct applica- 
tion if the copy varies therefrom.” 


Held, Where the contents were not a copy of the original signed by in- 
sured, and there was no evidence that he ever saw it, that it was an 
ineffectual attempt through waiver by insured to evade the statute. 


Appeal from Court of Common Pleas, Allegheny County. 
Action by L. F. Zimmer against the Central Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 


HoMER L. CasTLE, J. A. LANGFITT, and STONE & STONE, 
for Appellant. 

J. T. BucHanan, D. Z. STARR, and J, M. GARRISON, /or 
Appellee. 

BRowN, J. 

This suit is on a policy of insurance issued by the Central Ac- 
cident Insurance Company of Pittsburg, Pa., to L. F. Zimmer. 
For accidental injuries not resulting in death certain payments 
were to be made to the insured, and, in case of death resulting 
from them, the sum of $3,000 was to be paid to Mrs. L. F. Zim- 


* Decision renderd, Jan. 4, 1904. 
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mer, if she should survive him. The policy was issued February 
g, 1898, and the insured was accidentally drowned on or about 
September 15, 1899, while on a passenger boat in Alaska. It is 
not disputed that the cause of his death was within the terms of 
the policy. On the trial of the case the court below, under ex- 
ception by plaintiff, declined to allow the policy to be received in 
evidence unless the application upon which it was issued was also 
offered by her. The ruling of the trial judge was: “I will have 
to hold that the act of 1881 does not apply here, and therefore I 
will exclude this policy, unless it is accompanied by the applica- 
tion.” Thereupon the plaintiff offered what purported to be the 
original application. No correct copy of it had been attached to 
the policy. Without the application which the plaintiff was 
forced to offer, she would have been entitled to a verdict, if she 
had furnished the proper death proofs to the insurance com- 
pany, as the jury found she had. The application contained the 
following: “I have not in contemplation any special journey, 
nor any hazardous undertaking except as herein stated.” The 
blank space following this was not filled up. It nowhere appears 
in the application that any special journey or hazardous under- 
taking was contemplated by the insured, but it was admitted on 
the trial that, at the time it was signed he did have in contem- 
plation the hazardous trip to Alaska. The plaintiff undertook to 
show that this had been omitted from the application by fraud, 
accident, or mistake, and the question whether it should be re- 
formed by having this material fact read into it was submitted to 
the jury. Whether, under the testimony offered by the plaintiff, 
that question ought to have been submitted becomes immaterial. 
in view of what must be regarded as error by the court in com- 
pelling the production and offer of the application. 

The act of May 11, 1881 (P. L., 20), provides: “That all life 
and fire insurance policies upon the lives or property of persons 
within this commonwealth, whether issued by companies organ- 
ized under the laws of this State, or by foreign companies doing 
business therein, which contain any reference to the application of 
the insured or the constitution, by-laws or other rules of the 
company, either as forming part of the policy or contract be- 
tween the parties thereto, or having any bearing on said con- 
tract, shall contain, or have attached to said policies, correct 
copies of the application. as signed by the applicant, and the by- 
laws referred to; and, unless so attached and accompanying the 
policy, no such application, constitution or by-laws. shall be re- 
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ceived in evidence, in any controversy between the parties to, or 
interested in, the said policy, nor shall such application or by- 
laws be considered a part of the policy or contract between such 
parties.” The court below apparently followed the opinion of 
Acheson, J., in Standard Life & Accident Ins. Co. vs. Carroll 30 
C. C. A., 253), in which it was held that, as the Legislature, by the 
act of May 1, 1876 (P. L., 53), classified insurance companies into 
four classes: (1) to make insurance against fire and marine 
risks; (2) to make insurance upon the lives of individuals; (3) to 
make insurance upon health and against accidents ; and (4) to in- 
sure live stock—the words “all life and fire insurance policies 
upon the lives or property of persons,” as used in the act of 1881, 
mean policies issued by companies of the first two classes under 
the act of 1876; and, as the policy in the present case was issued 
by a company of the third class, it is not within the provisions of 
the act of 1881. The classification of the act of 1876 is of compa- 
nies; that of 1881 is of policies. And why is not the present 
policy a life insurance policy? It insures not only against acci- 
dents, but against loss of life as well, when caused by accident ; 
and is it any less a life insurance policy because its indemnity for 
loss of life is confined to death from accident? One of the 
promises of the company is that it will pay a weekly indemnity or 
certain fixed sums for specific injuries resulting from accident 
and not followed by death. Another is, that it will pay a fixed 
sum to a named beneficiary if the injured insured dies and his 
death results solely from the accident. What is this but insur- 
ance on life, limited, to be sure, to death from one specific cause ? 
In a well-considered case—Logan vs. Fidelity & Casualty Co. 
(146 Mo., 114)—it is most aptly said: “When a policy covers 
loss of life from external, violent and accidental means alone, 
why is it not insurance on life? Such a provision incorporated in 
a general life insurance policy admittedly would be insurance on 
life, then why less insurance on life because not coupled with 
provisions covering loss of life from usual or natural causes as 
well? * * * The mere addition of one or more features or 
elements in a contract of insurance on life that may serve to give 
the contract or policy a particular designation in the business or 
insurance world will not in the least divest the contract or policy 
of its chief character of insurance on life, or make the contract 
other than life insurance. The promise to pay a weekly indem- 
nity, by an insurance company, in the event the insured receives 
an injury from an accident not resulting in death, does not 
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change the character of the agreement of the policy to pav a cer- 
tain other sum when the accident results fatally, which is life 
insurance from accidental causes, as the promise to pay a certain 
stipulated sum to the insured (now contained in many of the 
policies issued by what is known as “ old-line life insurance com- 
panies”) when the insured attains a given age, or in a definite 
specified time, and if, before the insured arrived at the age desig- 
nated, or before the time fixed for its certain payment, he shall 
die from any cause, accidental or otherwise, to pay his legal rep- 
resentatives, or some one named in the policy as beneficiary, the 
amount stipulated, is none the less life insurance because coupled 
with an investment or bond feature, not found in what is com- 
monly known as a “straight life insurance policy.” The calling of 
a contract of insurance an accident tontine, or regular life policy, 
or, for that matter, by any other appellation that may be adoptea 
for business or conventional uses of classification cannot make 
a policy containing an agreement to pay to another a sum of 
money designated upon the happening of an unknown or con- 
tingent event depending upon the existence of life, less a policy 
of insurance on life. Insurance on life includes all policies of in- 
surance in which the payment of the insurance money is con- 
tingent upon loss of life.” 

Of the act of 1881 it is said in New Era Life Association vs. 
Musser (120 Pa., 384): “It is a wise and beneficent act, founded 
upon sound reasons of public policy ;” and later, in Pickett vs. 
Pacific Mut. Life Insurance Company (144 Pa., 79), which was 
a suit on a policy insuring against death resulting from accident, 
we said, in speaking of the provisions of the act of 1881, and in 
deciding that the application ought not to have been received in 
evidence against plaintiff's objection, because neither it nor a 
copy of it had been attached to the policy: “The act was passed 
in the interest of honesty and fair dealing, and its provisions 
should be strictly enforced. We have no doubt they apply to 
such companies as the defendant.” We now repeat these words 
as the law in this case. 

On the back of the policy there was printed a blank form of 
application. Asa blank, it is not even a copy of the one that was 
filled up for the signature of the insured, and as already stated, it 
is not pretended that what appears on the policy filled up is a 
correct copy of the application as filled up and signed by Zim- 
mer. The following printed words appear extended alongside 
the blank on the back of the policy: “I accept this as a copy of 
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my application, but I agree that the original shall be admitted as 
the correct application if copy varies therefrom ;” and upon these 
words appellant relies as a waiver by the insured of the pro- 
visions of the act of 1881. This is a bald attempt by the insurance 
company to evade the act. Its requirement is that a correct copy 
of the application is to be attached to the policy, and it is as easy 
to do so as to attach an incorrect one. Of the act we have re- 
peatedly said: “It affords protection to persons who insure 
their lives or property, and can injure no company conducted 
upon honest business principles :’ New Era Insurance Association 
vs. Musser, supra. This was repeated in Fire Ins. Co. vs. Ober- 
holtzer (172 Pa., 223); Morris vs. Life Assurance Co. (183 Pa., 
563), and Fisher vs. Life Association (188 Pa., 1); and in Nor- 
ristown Title, etc., Co. vs. John Hancock Mut. Life Ins. Co. (132 
Pa., 385) it was held that the act of 1881 is intended to impose a 
duty upon insurance companies and to protect the insured. 
Speaking of the reason for its passage, Paxson, C. J., said: “It 
had often happened that upon the trial of a case an insurance 
company would offer a by-law or the application of the insured 
in evidence for the purpose of impaling. the plaintiff upon some 
technical point. The application, when made, is filed with the 
company, and when the assured receives his policy he often puts 
it away, and in time forgets what he had stated in his application. 
The act of 1881 was passed to compel the company to attach the 
application to the policy, and upon its failure to do so it can- 
not be received in evidence.” Such an evasion of the act as is 
attempted here would turn it from protection into a trap for the 
unwary and unsuspecting insured. It does not appear that Zim- 
mer ever saw the pretended copy of the application on the back 
of the policy, for it does not appear that he ever saw the policy 
itself; but, if he had seen it; and it had been delivered to him, it 
cannot be said as a matter of law that, in anticipation of a fraud 
upon the part of the company, there was any absolute duty im- 
posed upon him to read his policy when he received it: Kister 
vs. Insurance Co., 128 Pa., 553. He had a right to assume, 
without reading it, that, as an honest insurance company, 
the appellant had observed the law passed for his protec- 
tion by attaching or indorsing a correct copy of the ap- 
plication; but, if he had seen and handled the policy, he 
found nothing on it committing him or his beneficiary to 
the substitution of an incorrect for a correct copy of the 


application. Not having committed himself to the words, 
Vo. XXXIII -22. 
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“T accept this as a copy of my application, but I agree that the 
original shall be admitted as the correct application if copy varies 
therefrom,’ no importance can be attached to them. They 
amount at most to but an implied request by the company that 
he would agree to its attempt to evade the law. Whether he 
could waive his right to the protection of the act of 1881 is not a 
question to be now determined, because he did not waive it. 

As the only defense that could have availed the defendant 
arose from the application, which it was the right of the appellee 
to have excluded, the judgment on the verdict in her favor is 
affirmed. 

Mitchell, C. J., dissents. 


SUPREME COURT OF IOWA. 


SCHRIMPLIN 
v8. 


FARMERS’ LIFE ASS’N.* 


A contract with an agent by which he was to receive $1 per year for each 
$1,000 of insurance procured by him, so long as the policies re- 
mained in force, was not unreasonable as tieing up the future funds 
and restricting the discretion of future directors. 

A company cannot retain the renewals of such business and plead ultra 
vires against the agent’s right for an accounting, regardless of its own 
powers. 

A statutory requirement that the by-laws and notices shall state the ob- 
jects for which assessments shall be applied, and that they shall not be 
applied for other purposes, does not apply to such commissions for 
renewals. They are, at any rate, an expense incidental to the busi- 
ness. 

An agreement by a reinsuring association to continue the payment of such 
commissions is not ultra vires, 

The burden is on the company to show from its records the amount to 
which the agent would be entitled in an accounting, and cannot com- 
plain, in the absence of such showing, that the court accepted the evi- 
dence of the agent. 


Appeal from District Court, Polk County. Action in equity 
for an accounting and for recovery upon a contract for commis- 
sions. Judgment for plaintiff, and defendant appeals. Modified 
and affirmed. 

* Decision rendered, February 16. 1904. 
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CARR & PARKER, for Appellant. 
SPURRIER & MILLs and READ & READ, /for Appellee. 


WEAVER, J. 

On or about March 21, 1898, a life insurance society known as 
the “ Bankers’ Guaranty Life Association” was organized at Des 
Moines, lowa. Charter members were admitted without an en- 
trance or membership fee, but members admitted after the or- 
ganization was completed were required to pay a membership 
fee of $10 each. All members were required, in addition to regu- 
lar contributions to the benefit fund, to pay $3 per year in 
quarterly installments to an expense fund. On the date above 
mentioned the association, by the president, employed the plain- 
tiff to canvass for memberships, and agreed that in consideration 
of such services he should, receive, among other things, $1 per 
year on each $1,000 of insurance thus obtained by him, such pay- 
ments to continue as long as the policies remained in force. As 
to insurance issued to charter members obtained through his 
agency, he was to receive $2 per year on each $1,000 for a period 
of five years, and thereafter at the general rate of $1 per $1,000. 
It was understood, however, that the association should not be 
liable for the payment of these sums except as the same should 
be collected from the policyholders. The contract further pro- 
vided for its termination upon certain contingencies, and that 
such termination should not have the effect to deprive plaintiff of 
his right to commission upon the renewals of the insurance pro- 
cured by him during the period of his agency. By another clause 
it was agreed that no transfer of management or change of name 
of the association, or reinsurance by any other concern, should 
affect plaintiff's right to receive the stipulated income from the 
renewals of said policies. Under this contract plaintiff entered 
the service of the association, and continued therein until June, 
1899, when said association was absorbed by the defendant as 
hereinafter mentioned.. As the result of services of plaintiff and 
his sub-agents, a large amount of insurance was written by the 
association. Indeed, so far as the record shows, substantially all 
of the business done by the association was obtained through 
this agency. In June, 1898, the association amended its articles 
of incorporation, and assumed the name of “ Union Life Associa- 
tion.” In June, 1899, negotiations were opened between the 
Union Life Association and the defendant herein for a transfer 
of the assets and business of the former to the latter. This nego- 








340 Insurance Law Journal. [ April, 


tiation was conducted by these associations through their re- 
spective presidents, L. W. Laughlin and F. W. Cherry. At the 
outset of this movement plaintiff was called into consultation 
and told of the contemplated transfer, and had some conversa- 
tion with Mr. Cherry about coming into the employ of the de- 
fendant in case the transfer was made. The fact that he had been 
the principal agent in working up the business, and the nature of 
his contract for compensation, was evidently fully understood 
by Mr. Cherry, and plaintiff was ied to believe he would be con- 
tinued in the employ of defendant on the same terms. On June 
13, 1899, a written contract was made between the defendant as- 
sociation and Laughlin, in his individual capacity, by which de- 
fendant agreed to deposit $1,700 in the Des Moines National 
Bank, subject to the order of Laughlin, “when $700 of insurance 
with the other assets of the Union ‘Life Association has been 
transferred over to the Farmers’ Life Association as per agree- 
ment hereto attached.” The agreement attached to said writing 
purports to be between the two associations, and their names are 
signed thereto by their respective presidents. It recites that, 
whereas the respective boards of directors of these associations 
have adopted resolutions providing for a transfer of the business 
of the Union Association to the Farmers’ Association, it is there- 
fore agreed that meetings of the members of each corporation 
shall be called for July 15, 1899, to ratify and consummate the 
deal; the intention, as expressed, being to transfer to the Farm- 
ers’ Life Association 

The membership of the Union Life Association now in force 
and good standing, and to impose upon the Farmers’ Life As- 
sociation the obligations and duty of carrying out the obliga- 
tions created by the certificates of membership, * * * or 
such of them as each member of the Union Life Association 
may elect to accept from the Farmers’ Life Association. 

After some fashion the ratification or approval of the member- 
ship of the contracting associations was obtained to the proposed 
transfer, and on July 19, 1899, the assets of the Union Life Asso- 
ciation, consisting principally of “one roll-top desk and one 
chair,” were turned over to the defendant, whose president re- 
ceived the same, and at the same time receipted for certain 
papers, including the written contract with plaintiff upon which 
this action is founded. The method adopted by defendant for a 
transfer of the individual memberships to itself was to send out 
to each member of the Union Association a printed notice of its 








1904.] Schrimplin vs. Farmers’ Life Ass'n. 341 


assumption of the contract, with a statement that such assump- 
tion would become of full force and effect upon receiving notice 
from the member of his acceptance, or upon receipt of payment 
of the first assessment or call made upon him by the defendant. 
Very soon after the transfer plaintiff sought to have his status 
with the defendant fixed by a written contract, but Mr. Cherry, 
the manager in charge, refused to do so, save on terms to which 
plaintiff would not agree; and upon demand by the latter for the 
share claimed by him in the quarterly renewal payments for July, 
1899, Mr. Cherry, in a letter shown in evidence, repudiated all 
obligation in that behalf on part of the defendant, saying, “ You 
certainly realize that you have no contract with the Farmers’ 
Life Association, and never have had; and that we have never 
recognized the contract with the Union Life Association. I ex- 
pected to credit you with a certain amount of business on which 
I would pay renewals if you contracted with us. If you do not 
see fit to contract with us I certainly shall not pay you anything.” 
Upon this state of facts plaintiff claims to be entitled to recover 
from defendant, upon the quarterly or annual renewals of insur- 
ance secured by his agency, to the same extent he would have 
been entitled to recover from the Union Life Association had 
the transfer not been made; and to that end he asks that de- 
fendant be required to make an accounting of such renewals 
received since said transfer. The defenses pleaded to this claim, 
and relied upon by appellant in argument, are indicated in the 
succeeding paragraphs of this opinion. 

1. The point is made that the contract in suit is unreasonable 
and void, and even as against the Union Life Association, be- 
cause it operates “to tie up” the funds which may accrue to the 
association in the future, and attempts to control the future gov- 
erning boards and officers of the association in the exercise of 
the rightful powers and discretion vested in them. The objection 
is not tenable. Under this contract plaintiff was not employed 
for life or for any fixed period, thus leaving it clearly within the 
discretion of the association to dischrage him after a reasonable 
trial of his services. The commission agreed to be paid is not a 
charge or incumbrance upon the business of the association gen- 
erally, but upon so much only as plaintiff himself procured. In 
these respects the contract differs so entirely from the one in 
Burkhead vs. School District (107 Iowa, 29); Carney vs. Ins. Co. 
(N. Y., 57 N. E., 78), and Caldwell vs. Ins. Co. (Sup., 65 N. Y. 
Supp., 826), cited by appellant, that we think this phase of the 
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argument requires no further discussion. It may be true that his 
claim of a continuing interest in the renewals was something of 
an incumbrance upon the future income of the association, but 
the same may be said of any debt or obligation payable in the 
future. No attempt is made to show that the compensation for 
plaintiff's services as provided by the contract is unreasonable 
or extravagant in amount, or that the contract was obtained by 
fraud or by collusion with the officers of the association. The 
association had the usual and necessary power exercised by in- 
surance organizations generally to appoint agents and to provide 
for their compensation, and if, instead of undertaking to pay a 
stated salary, it agreed to pay such an agent a specific commis- 
sion upon or share of the expense fund collected from the policy- 
holders secured through his agency, we see no reason for holding 
such an agreement either unreasonable or inequitable. We think 
it a matter of common observation that in organizations of this 
character, having no capital or visible assets beyond the tradi- 
tional “office desk and chair,” the promoters and agents are 
rarely, if ever, paid salaries, but receive compensation upon a 
commission basis of some kind. If the agent secures no busi- 
ness for the association he receives no pay, but if he does secure 
business, then the income received therefrom is charged with 
the agent’s agreed commission or share; in other words, the 
business procured by him pays its own expenses. Nor is there 
anything essentially vicious or wrong in agreeing to pay the 
agent some reasonable compensation from renewals received 
upon the insurance negotiated by him. Such contracts, as is well 
known, have the sanction of long usage in the insurance world. 
They not only tend to stimulate the agent’s activity in procuring 
the business originally, but prompt him to watchfulness and care 
to prevent lapses of the policies issued through his agency, and 
serve to promote the stability and permanency of the organiza- 
tion he represents. There is, therefore, no good reason shown 
for questioning the validity of the contract as between the Union 
Life Association and the plaintiff. 

2. Appellant contends that under its articles of incorporation 
and by-iaws it had no power to purchase the business or assume 
the liabilities of the Union Life Association, and that the agree- 
ment so to do, if one was made, is ultra vires and void. In this 
connection appellant places much reliance upon Twiss vs. Guar- 
anty (87 Iowa, 733), but the cases are not parallel in fact or in 
principle. In the Twiss Case a policyholder died while a member 
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of the Guaranty Association, and the loss represented by his 
policy became a valid and existing debt of that organization. 
With that liability already existing, a contract was entered into 
by which the Southwestern Association agreed to perform all 
and singular the undertakings, agreements, and covenants of the 
Guaranty Association, and to pay all outstanding claims for un- 
paid losses. Suit was brought on the policy, and payment there- 
of sought to be enforced against the Southwestern Association. 
We there held that the mortuary or benefit funds of the South- 
western Association were held in the nature of a trust for the 
benefit of its members, and the same could not be diverted to pav 
a loss which occurred in another association. It was further 
held that as the Guaranty Association was shown to be insolvent, 
and the Southwestern Association had not in fact received any- 
thing for its alleged assumption of liability, the latter was not es- 
topped to rely upon the defense of ultra vires. If, in the case be- 
fore us, plaintiff's claim was one which had accrued or become 
payable from the Union Life Association before the trans- 
fer of the business to the defendant, or if it was shown that 
defendant had received and retained nothing of value by reason 
of such transfer, or if it was sought to enforce payment of a debt 
of the Union Life Association from funds contributed by mem- 
bers of the defendant association and set apart to their use, then 
the precedent cited wou!d perhaps be in point. No such circum- 
stances are here shown. The transfer was apparently framed 
with express care to avoid the objection made in the Twiss Case. 
There was no assumption by the appellant of any existing in- 
debtedness or unpaid losses. Its agreement was in effect that it 
would take over the business and assets of the association (not 
including any liability for existing debts or unpaid death claims), 
and, as to all members of the Union Association consenting 
thereto, it would treat their policies as its own contract. 
Whether that agreement would authorize an assessment upon 
the entire consolidated membership for the payment of a death 
loss under one of the policies thus taken over is a question which 
does not here arise, and we need not consider it. Neither is it 
necessary to say that any assessment or charge could be made 
upon the consolidated membership to pay the expenses incurred 
under plaintiff’s contract of agency. Each of the policies taken 
over by defendant was subject to a fixed charge of $3 per year 
per $1,000 of insurance, payable quarterly, for the maintenance 
of an expense or contingent fund; and upon each payment to 
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charter members), and the quarterly contributions to the ex- 
pense fund. In making plaintiff’s claim a charge upon the ex- 
pense fund, and especially in cases of charter members, from 
whom no other available fund is provided, the association was 
acting within the limits of its authority. 

3. But is the agreement beyond the legitimate scope of the 
defendant’s corporate power? While, as said in the Twiss Case, 
there is no authority by which one association can “buy mem- 
bers” from another, yet there is nothing in the law which forbids 
an insurance organization to pay or agree to pay a reasonable 
compensation to an agency which brings to it acceptable risks. 
If, in the present instance, plaintiff had procured this list of mem- 
bers for the defendant association direct, it is clear that its prom- 
ise to pay a compensation for the service thus rendered would 
be within the scope of its powers, so long, at least, as the benefit 
funds set apart for death losses were not diverted from their 
proper purpose in violation of the fundamental laws and rules of 
the corporation. If, then, instead of bringing the members direct 
to defendant, he brings them to it through the medium of another 
association (and that is the net result of the transaction), is it any 
less legitimate for the defendant to agree to pay part of the com- 
mission he has thus earned? We think not. No precedent has 
been cited, nor have we been able to find any, which denies the 
existence of such authority—an authority without which the pro- 
motion of life insurance would be paralyzed. It is said, how- 
ever, that the record discloses a payment by defendant of $1,700 
to the president and $475 to the secretary of the Union Associa- 
tion, and that this must be considered as the compensation, if 
any, intended in the nature of commissions. Assuming that these 
payments were intended as such compensation, the business thus 
procured was known to be subject to a charge accruing to the 
plaintiff. and it must be assumed that, even as thus burdened, 
defendant believed it was worth the sum which it invested in its 
purchase. In our judgment the court below was right in holding 
the plaintiff entitled to recover. 

4. It is said that the judgment entered is excessive. This con- 
tention appears to be well founded. The first petition in the case 
was filed December 21, 1899, and plaintiff's claim as therein 
stated was limited to his demand for commissions upon the quar- 
terly renewals for July and October of that year, estimated by 
him at a total sum of $300. On May 16, 1900, a supplementary 
petition was filed, making a further claim of $150 for each of the 
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that fund, upon insurance procured by plaintiff, he had a claim 
for the agreed share or commission. Defendant acted with fuli 
knowledge of plaintiff's contract, and, having received the trans- 
fer, proceeded to collect these quarterly renewals. Then, and 
not till then, did any indebtedness arise to plaintiff for which it 
could be held liable. It has received these moneys, not only with 
notice of the charge attaching thereto for the benefit of plaintiff, 
but with promise to pay the same, and it will not now be per- 
mitted to retain them and shield itself behind the plea of ultra 
vires against plaintiff's demand for an accounting: Holmes 
Mfg. Co. vs. Holmes Metal Co., 127 N. Y., 252; Rider L. R. Co. 
vs. Roach, 97 N. Y., 378; Wood's Field, Priv. Corp., 355: 2 Her- 
man, Estoppel, § 1179; Bradley vs. Ballard, 55 Ill., 413; Thomp- 
son vs. Lambert, 44-lowa, 239; Church vs. Johnson, 93 Iowa, 
544; Field vs. Building Ass’n, 117 Iowa, 201. 

We must not overlook the fact, already suggested, that to hold 
defendant liable for the payment of plaintiff's claim does not in 
reality add a single dollar to the burden of its original members. 
Defendant is required to account only for the renewal payments 
made to the expense fund by the membership taken over from 
the Union Association. If that is honestly done, the money 
contributed to the expense tund by the original membership of 
the defendant is left undiminished and undistributed. To com- 
pel such an accounting encroaches upon no fund held in trust for 
the original members. Defendant having accepted the member- 
ships transferred to it, and having collected these moneys there- 
on, cannot plead that it has received no valuable consideration 
for its undertaking; and, even if the agreement for the transfer 
was in excess of its corporate powers, defendant is not in position 
to rest upon the plea of ultra vires. Nor is the agreement to pay 
this sum a violation of section 1788 of the Code. That section, by 
its express terms, applies only to assessments made, and not 
fixed charges or dues for contingent expenses. But should we 
apply that statute to the present case, plaintiff's claim is one of 
the expenses incident to the business, and its payment is not a 
diversion of the fund. It is essential to the success of life insur- 
ance that each member shall pay, in premiums, entrance fees, or 
dues, a sum which shall cover not only the cost of carrying the 
risk upon his life, but the expense incurred by the insurer in 
securing his membership. Upon the plan of business adopted 
by these associations, the latter item was evidently sought to be 
covered by the entrance fee required of each member (except 
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dictory, yet, taking it as a whole, it affords a fairly substantial 
basis for estimating the amount of plaintiff's recovery. In re- 
spect to this feature of the record, it is appellee’s contention that 
the case was tried below upon the concession that if entitled to 
recover at all he was entitled to recover judgment for the full 
amount of his claim. That this is a mistake seems to be shown 
by appellee’s abstract. In a colloquy between court and counsel 
pending the introduction of testimony, the court said, in sub- 
stance, “I understand that if, upon consideration of all these 
matters, I shall be of the opinion that the defendant is liable, then 
the basis of its liability shall be the members of the Union Life 
who went into the Farmers’ Life ;’ and this statement seems to 
have been accepted by counsel on both sides as a correct defini- 
tion of their position. We find no concession as to the actual 
number of policyholders or amount of insurance transferred to 
defendant. Taking the evidence as a whole, it appears that the 
total amount of insurance originally procured through plaintiff's 
agency, and subsequently transferred to the defendant associa- 
tion, did not exceed $163,000, a part of which had lapsed prior to 
the trial in the District Court. Without extending this opinion 
by setting out a formal itemized account, we have to say that, 
after careful computation upon the basis of the contract of 
agency, plaintiff was entitled to recover commissions upon re- 
newals of this insurance for the period from June, 1899, to Octo- 
ber, 1901, aggregating, with interest to the date of trial, the sum 
$677.57: 

We conclude, therefore, that the plaintiff's recovery must be 
reduced to the said sum of $677.57, as of the date of the judgment 
entry, and that, as thus modified, the judgment of the District 
Court must be affirmed. The costs of this court are apportioned, 
and ordered taxed one-half to the appellant and one-half to the 
appellee. 

Modified and affirmed. 
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quarterly renewals for January and April, 1900, and increasing 
the total demand sued upon to $600. On December 4, 1901, by 
another supplementary petition, the claim was again increased to 
a total of $1,500, the commission alleged to be due upon each of 


the quarterly renewals being stated at “about $300,” and in each 
instance the court was asked to require defendant to make an 
exhibit or showing of its receipts of renewals from the business 
secured by plaintiff. Upon the trial plaintiff was able to testify 
to the number and names of policyholders in good standing in 
the Union Association at the time the business was turned over 
to the defendant. He did not claim to know, nor did he offer any 
proof of, the number of policvholders or of the amount of the 
insurance which continued or became effective in the defendant 
association, nor of the amount of renewals collected thereon by 
defendant. The trial court evidently held, and correctly, we 
think, that, the defendant being under obligation to observe the 
terms of the agency contract, and having within its exclusive pos- 
session the books and records from which its correctness could 
be proven and the amount due plaintiff be definitely known, the 
burden was upon it to make a showing from which the court 
could determine the amount of the recovery. If there was de- 
fault in this respect (and the plaintiff contends there was), de- 
fendant could not complain if the court adjudged it liable for the 
largest amount which the plaintiff's evidence tended to establish 
as his due. The judgment, which was for the full amount 
claimed, $1,500, would seem to indicate that such may have been 
the basis of the court’s finding. It is contended, however, that 
defendant did submit an accounting—a detailed list of all the 
members of the Union Association who continued membership 
in the defendant, with an itemized statement of the quarterly re- 
newal collections niade therefrom up to the date of trial. 
Whether this accounting was offered in evidence is disputed, and 
the matter has been made the subject of proceedings by defend- 
ant in the trial court for a correction of the record. The correc- 
tion was ordered, making the record show that the evidence was 
in fact introduced, from which order plaintiff has appealed. 
Without discussing the respective claims upon this cross-appeal, 
we will say that we find no error in this order, and think the same 
must be affirmed. Treating this accounting as in evidence, the 
judgment must be materially reduced. It is true that the show- 
ing made in appellant's original abstract and amended abstract is 
somewhat confused, and in some features seemingly contra- 
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The owner of a number of houses requested an agent of several companies 
to cover them as the existing risks expired. He was informed that as 
to one house, on which a policy was about to expire, the companies 
declined negro risks, but that in case of such declination he would pro- 
cure insurance, in that case, elsewhere, which he did. Afterward the 
agent wrote, requesting a list of the policies about to expire, and in 
reply certain properties were mentioned, not including the one in 
question, which was occupied by negroes. No specific company was 
mentioned. 

Held, That in the absence of evidence that the agent agreed to place the 
insurance in the company defendant, there was no enforcible contract. 

Held, That where the insured had knowledge that the company would not 

insure negroes, no enforcible contract could be made by an agreement 

of the agent to insure in such company. 


Appeal from Iogan Circuit Court. 


WILBER F. BROWDER, BROWDER & BROWDER, J. C. BRow- 
DER and BARGER & Hicks, for Appellant. 
W. P. STANDRIDGE and PERKINS & TRIMBLE, for Appellee. 





BuRNHAM, C. J. 

The appellee, S. Y. Trimble, brought this action on the 2d of 
March, Igol, in the Logan Circuit Court, against the Hartford 
Fire Insurance Company of Hartford, Conn., the Commercial 
Union Assurance Company of London, Eng., and H. B. Cald- 
well, alleging that the defendant Caldwell was the agent of both 
of the defendant insurance companies at Russellville, Ky., during 
the year 1898; that during the latter part of August or the first 
part of September, 1898, he made, through his agent, H. L. 
Trimble, a verbal contract with the defendant Caldwell, as agent 
of his co-defendants, to issue to him a policy of insurance on a 
brick dwelling house owned by him, which was located on Mor- 
gantown Street, for $400; that the policy was to be issued at the 
expiration of a policv which he then held on the same property 
for the same amount in another insurance company, which ex- 
pired on the 21st of July, 1899; but, he alleges, the defendant 
Caldwell, who was at that time the cashier of the Logan County 
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Bank at Russellville, Ky., in which he kept an account, failed to 
comply with the alleged verbal contract, or to execute, issue or 
deliver, the policy of insurance contracted for; that on the 4th 
of March, 1900, during the period which was to have been cov- 
ered by the policy, the house burned up; and he alleges that he 
is entitled to recover under the parol contract made with Cald- 
well the stipulated insurance, $400, with interest from the 4th of 
March, 1900. 

On motion of defendants, plaintiff was required to elect against 
which of the defendants he would prosecute his alleged action. 
This he declined to do; thereupon the court elected for him, 
dismissed the petition against H. B. Caldwell and the Commer- 
cial Union Insurance Company, and permitted the action to 
proceed against the Hartford Fire Insurance Company. The 
plaintiff thereupon filed an amended petition, in which he made 
the same allegations against the Hartford Fire Insurance Com- 
pany as were made in the original petition against each of the 
defendants therein; and alleged that the amount of the premium 
contracted to be paid for the insurance policy was to be charged 
by Caldwell to the account of H. L. Trimble in the bank when 
the policy was to be issued in July, 1899. The defendant inter- 
posed a general demurrer to the petition as amended, and filed 
an answer denying every allegation of the amended petition. 
The case was subsequently transferred by consent to the equity 
docket, and was decided by a special judge in May, 1902, who 
gave judgment against the Hartford Fire Insurance Company 
for $400, with interest from March 2, 1901, until paid, and the 
defendant prosecutes an appeal from that judgment, and asks a 
reversal, 

The facts in the record relied on to establish the alleged verbal 
contract of insurance are in substance as follows: Plaintiff, 
Trimble, was the owner of four dwelling houses in Russellville, 
which were covered by insurance policies issued by Edward Sin- 
clair. He also owned a house in connection with J. S. Stanley, 
which was insured by John Long, agent. The house which 
burned was located on Morgantown Street, and was one of those 
insured through the agency of Sinclair. The policy on this house 
expired on the 21st of July, 1899, and was for $400. Sinclair also 
held policies on a dwelling house on Centre Street, occupied by 
Mr. Lyne, a brother-in-law of the plaintiff; on another on Nash- 
ville Street, and on another on Spring Street. Another house on 
Spring Street was insured in the Long agency for $800. The 
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plaintiff resided in Elkton, Ky., and the alleged parol contract 
with defendant was made for him by his brother, H. L. Trimble, 
who at that time resided in Russellville, but who shortly afterward 
moved to Elkton. To support his contention plaintiff introduced 
H. L. Trimble, who testified in substance that in,the latter part 
of the summer or the early part of the fall of 1898, he made a 
parol contract with H. B. Caldwell to insure in companies repre- 
sented by him every house belonging to his brother or himself 
in Russellville; that the insurance on these houses was at that 
time carried by other agencies, but that Caldwell agreed to as- 
certain the dates of the expiration of the existing policies from 
these agencies, and at their expiration to renew them in compa- 
nies represented by him, and to charge the premium to the joint 
account of S. Y. and H. L. Trimble, carried in the name of H. L. 
Trimble in the bank in which he was cashier, and that he was to 
keep the policies in his vault; that he supposed these policies had 
been regularly issued under the contract; that on the morning 
after the fire he called up Caldwell over the telephone and asked 
him in regard to the policy on the house which had burned, and 
for the first time learned from him that he did not have that 
house insured in either of his companies. S. Y. Trimble testified 
that he had a conversation with Caldwell in May, 1899, about the 
insurance upon these houses, in which he informed him that he . 
had understood from his brother that he had made a trade with 
him to renew all the policies of insurance upon the houses owned 
by him at the date of their expiration in the companies repre- 
sented by Sinclair and Long, and that Caldwell admitted that he 
had made such a contract. Neither of the Trimbles, however, 
testified that Caldwell stated to them that the insurance was to 
be placed with the Hartford Insurance Company. S. Y. Trimble 
filed with his deposition a letter dated on the 26th of November, 
1898, addressed to him at Elkton by Mrs. C. E. Sinclair, from 
Russellville, in which she informed him that she had furnished 
H. B. Caldwell with a list of the property insured in their agency, 
for him, with the date of the expiration of the policies and the 
amount of insurance and rate of insurance, which included the 
house which burned. Selden Lyne, a brother-in-law of appellee, 
testified that some time in the fall of 1898 or spring of 1899, he 
had a conversation with H. B. Caldwell, in which Caldwell in- 
formed him that he had been employed to insure these houses, 
and made inquiries as to their location, by whom they were occu- 
pied, etc.; that he had a list of these houses which had been fur- 
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nished to him by Mrs, Sinclair; and that the house which burned 
was included in the number; that he told him that this house was 
occupied by different families of negroes; that after the fire, at 
the instance of appellant, he had called upon Caldwell and 
procured from him all the policies belonging to the plaintiff 
which had been previously issued on the property. H. B. Cald- 
well testified that he was the agent of the companies originally 
sued by plaintiff, and that he was cashier of the Logan County 
Bank, in which H. L. Trimble kept an account, and in which the 
rents accruing upon the real estate owned by himself and S. Y. 
Trimble were deposited; that in August, 1898, H. L. Trimble, 
as agent for S. Y. Trimble, asked him to insure a house in Rus- 
sellville occupied by a negro, Elvira Angel, as tenant; that he 
informed him that it was not his custom, or that of the insurance 
companies represented by him, to insure property owned or oc- 
cupied by negroes, but that he had issued a policy in favor of the 
negro janitor of the bank on a house which was located in a 
white settlement; and that as a personal favor to him he would 
take the risk, with the understanding that if the company de- 
clined to write it, that he would immediately cancel it, and get 
Cap Morgan to write it in a company represented by him which 
would take such risks; that when he reported this risk to the 
company he wrote them asking that as a personal favor it be ac- 
cepted, but that the company immediately declined the policy, 
and directed that it should be canceled, which he did; that he 
informed H. L. Trimble of this action of the company, and took 
out a policy, as he agreed, in the Attna Insurance Company, 
which was represented by Mr. Morton. He admits that it was 
agreed with H. L. Trimble and himself that he was to issue poli- 
cies of insurance upon the houses owned by him and his brother 
as the policies then in existence held by other agents expired, oc- 
cupied by white people; that H. L. Trimble shortly afterward 
removed to Elkton, and that on October 12, 1898, he addressed 
him the following communication :— 


“Russellville, Ky., Oct. 12, 1898. 
“Prof. H. L. Trimble, 
“Elkton, Ky. :— 

“Dear Henry—I trust that you will not forget your promise to 
allow me to renew the insurance on the various houses owned by 
vou and Selden. Would it not be best for vou to send me a list of 
the amounts, locations, companies, and expirations, so that I 
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may enter same on my ‘tickler,’ and in this way none of them will 
be overlooked:by me or renewed by the other fellow. 
“Yours truly, 
“B.C” 
That H. L. Trimble responded to this letter as follows :— 


“Elkton, Ky., 10, 25, ’98. 

“Dear Barclay—Please go to see John Long, and ask him 
when my policies expire on brick cottage in which Withers lives, 
and renew for the same amount; also ask M’Cuddy to look on 
Sinclair’s books and see when policies expire on house, frame, 
rear of Saddler’s shop, Mrs. Connelly occuping; frame on 
Centre Street, and frame, rear of T. C. Clark, occupied by Vom- 
berg. Write me about them. Remember, no policy fees on all 
this. Yours, 

“H. L. Trimble. 

“H. B. Caldwell, Russellville.” 

That after the receipt of this letter he procured from Sinclair 
the list of the insurance held by him, and also from Long; that 
he had a conversation with Lyne, the brother-in-law of Trimble, 
who occupied one of the cottages, and that after this conversa- 
tion he made a memorandum that the houses which he was to 
insure were those occupied by Connelly, Withers, Lyne and 
Vomberg; that the letter of H. L. Trimble contained no refer- 
ence to the Morgantown house occupied by the negroes; that he 
issued policies of insurance on such of these four houses as the 
policies held by other agents expired; that after the Morgan- 
town house was burned on March 4th, he delivered to the plain- 
tiff all of his policies of insurance in his custody, and all business 
relations between them were broken off; that no demand was 
ever made upon him to pay the damages on the property, and it 
was never reported to the company. H. L. Trimble does not 
controvert this statement of Caldwell as to the refusal of the ap- 
pellant company to take the policy of insurance on the Angel 
house in August, 1898, on the ground that it was their policy not 
to take insurance upon property occupied by negroes. The tes- 
timony also shows that the house on Morgantown Street was in a 
very dilapidated condition, and had been rented exclusively to 
negroes for some years. 

It is well settled law in this State that a parol contract of insur- 
ance is valid and enforcible. See Baldwin vs. Phoenix Insurance 
Co., 21 Rep., 1090. 
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“But to entitle one to the specific performance of a verbal 
agreement to insure, or to issue a policy, he must prove an oral 
contract possessing all the essentials of a written contract of in- 
surance; namely, the subject matter, the risk insured against, 
the amount of insurance, the rate of premium, the duration of 
the risk, and the identity of the parties.” 

“ If the application be made to an agent representing sev- 
eral companies, the particular company or companies to carry 
the risk must be designated with the amount each is to carry, and 
each must by its agent or otherwise agree to assume liability 
upon the terms and conditions proposed and acceded to by the 
applicant. Until this is done, there can be no binding contract.” 

“And it must also appear that the agent had authority to bind 
the company sought to be held to the payment of the risk.” See 
Kerr on Insurance, pages 57, 46 and 60. 

This principle is well stated in Pomeroy’s Equity Jurispru- 
dence, section 1405, as follows :— 

“Assuming that a contract has been completely concluded, 
and that it belongs to a class capable of being enforced, it must 
still possess certain essential elements and incidents in order that 
a court of equity may exercise the jurisdiction to compel its per- 
formance. Some of these elements affect its validity; others its 
equitable character. It must be upon a valuable consideration. 
It must be reasonably certain as to its subject matter, its stipu- 
lations, its purpose, its parties, and the circumstances under 
which it was made.” 

And this court has uniformly held that specific performance 
can only be decided in cases where the contract is complete in all 
its parts, and nothing for construction is left to the chancellor. 
See 9 Ky., 409; 10 Ky., 445; 26 Ky., 385; and Ray vs. Talbert, 
23 Rep., 572. 

Tested by the above authorities, the evidence of appellee fails 
to establish an enforcible contract of insurance against appellant, 
the Hartford Insurance Company, for several reasons: First, 
there is no proof or claim that at the date of the application for 
insurance there was any agreement on the part of their agent 
that it was to be placed with the Hartford Fire Insurance Com- 
pany. The contract therefore fails under all the rules of con- 
struction for lack of identity in the parties to the contract. But, 
even if Caldwell had actually agreed with H. L. Trimble to insure 
the house which burned in the appellant company, it would have 


been unenforcible, because the uncontradicted evidence shows 
Vou. XXXIII.-23. 
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that Trimble had actual notice that Caldwell had no authority 
from the company to insure houses owned or occupied by 
negroes. No principle is better settled than where a third per- 
son has actual notice of the limitation upon the power of the 
agent, that the principal is not bound by any act of the agent 
done in contravention of his authority, or in violation of his in- 
structions in dealing with such persons. 

We recognize the difference between parol contracts of insur- 
ance in presenti, and in futuro, but deem it unnecessary to con- 
sider this question in the decision of this appeal. 

sut for reasons indicated the judgment is reversed and cause 
remanded with instructions to dismiss plaintiff’s petition. 


OH 


COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL INS. CO. 
v8. 
DANIEL.* 


A continuous denial of liability waives proofs of loss. 


The policy provided that it might be canceled at any time by the company 
giving five days’ notice. If so canceled, or it became void or ceased, 
the unearned premium should be returned on its surrender, the com- 
pany retaining the customary short rate, except that where canceled 
by the company by giving notice it should retain only the pro rata 
premium. 


Held, That the policy was ambiguous as to whether notice and tender of 
premium must be given five days before the act of cancellation, which 
should then be of immediate effect, or whether the notice and tender 
should accompany the act, which should then take effect five days 
later, and must be construed most strongly in favor of the insured. 

Held, That the latter construction must prevail. 


Appeal from Circuit Court, Christian County. Action by 
Elijah Daniel against the Continental Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


BREATHETT & FOWLER, for Appellant. 
L. Yonts and J. T. HANBERRY, for Appellee. 
NUNN, J. 
This is an appeal from a judgment of $250 in favor of appellee 
on an insurance policy which covered household property which 
was destroved by fire. Appellant’s contention is that it is not 
liable, because the appellee failed to make and present proof of 


* Decision rendered, February 17, 1904. 
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his loss within sixty days from the destruction of his property, 
as required by the policy; and also that it was not liable under 
this policy for any amount, as it had been canceled before the 
date of the fire, and denied all liability thereon. 


As to the contention that appellee failed to make the proof of 
loss, it is sufficient to say that the pleading of appellant and the 
proof, as it appears in the record, show that it denied all liability 
on this policy from the date of the fire to the time of trial, and 
under such circumstances the proof required by the policy would 
have been vain and useless. See the case of Penn. Fire Ins. Co. 
vs. C. D. Young & Co. (decided by this court January 8, 1904); 
also the cases of Home Ins. Co. vs. Gaddis, 3 Ky. Law Rep., 161, 
and Lancashire Ins. Co. vs. Monroe, Jefferson & Co., 1o1 Ky., 16. 


The other question raised by appellant, as to the cancellation 
of this policy, is a more serious one. The facts with reference 
thereto, as they appear of record, are, in substance, as follows: 
Some weeks prior to the fire, appellant's agent at Hopkinsville 
met appellee upon the streets on one or two occasions and in- 
formed him that appellant desired to cancel his policy, and asked 
him to bring it to the agent’s office and get his premium that he 
had paid. At first appellee appeared inclined to accede to the 
proposition, but on the last occasion he declined. Two witnesses 
for appellant, Garner Dalton, an agent of the company, and Jas. 
Russell, testify that after that, and on the 29th of July, Dalton 
called appellee across the street, and in the presence of Russell 
tendered him $4.50 in money, and informed him that his policy 
No. 488 was canceled from that date; that appellee refused to ac- 
cept the money; that at the same time and place the following 
notice was read to him by Dalton :— 

Hopkinsville, Ky., July 29, 1901. 

Elijah Daniel, City: Dear Sir—You are hereby notified in 
accordance with the conditions of policy No. 488 that the Con- 
tinental Insurance Company of the city of New York desires 
to cancel policy No. 488, issued to you at Hopkinsville, Ky., 
by agents of said company, dated May 20, 1901, insuring dwell- 
ing house, situated on the north side of Clarksville Pike. You 
are therefore demanded to return said policy to G. E. Dalton 

& Company, agents at Hopkinsville, Ky., and receive by them 

the sum of $4.50, the amount paid by you on said policy. 

[Signed] Continental Insurance Company, 


By G. E. Dalton, Agent. 
It was also proven by this agent, Dalton, that he went immedi- 
ately from this place to his office and entered upon the books of 
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the company the word “canceled” opposite or on the margin of 
the record of this policy. It was also proven by Dalton that on 
the roth of August, 1891, he, as the agent of the appellant, pre- 
pared another notice, and addressed it to “Elijah Daniel, City,” 
in the same words and figures as the above-copied notice, except 
the difference in date, and the following words in addition :— 
This being the third notice served on you, your policy is 
hereby canceled, premium being at your demand at G. E. Dal- 
ton & Company’s office in the city of Hopkinsville. 

This notice was signed in the same way as the other one. That 
he placed this notice in an envelope with $4.50 in cash, sealed it, 
registered it, and placed it in the postoffice at Hopkinsville, Ky. 
{t was proven by the postmistress that appellee was notified of 
the fact that a registered letter was there for him; that he came 
to the office, and the letter was tendered to him; and that he 
refused to accept it. Appellee’s property which was covered by 
the policy was destroyed on the morning of August 14, 1901, 
about 2 o'clock a. m. 

Appellee testified, admitting the conversations related by ap- 
pellant’s agent, Mrs. Wash, with reference to the company’s de- 
sire to cancel the policy, and also admitted that he had the con- 
versation with Dalton in the presence of Russell, but denied in 
positive terms that he was tendered $4.50 or any sum in money 
at that time or at any time, or that Dalton at-that time or at any 
time informed him that his policy was canceled, but admitted that 
Dalton at that time read to him the notice first copied herein, and 
also admitted that the postmistress tendered him the registered 
letter, which he refused, but stated that he did not know at the 
time that it was from Dalton & Company, but that he refused to 
accept it because he was afraid it would bet him into a scrape. 

Upon this evidence the court gave to the jury one instruction, 
which was as follows: ‘The court says to the jury that they will 
find for the plaintiff the sum of $250, unless they shall believe 
from the evidence that, five days or more before plaintiff's house 
was burned, defendant, by its agent, Mrs. Wash or Garner 
Dalton, had given the plaintiff written or verbal notice that said 
policy No. 488 had been canceled; and shall further believe that, 
five days or more before the loss complained of, the premium paid 
for said policy had been paid or tendered back to plaintiff; in 
that event they will find for the defendant.” 

The provision of the policy with reference to cancellation is as 
follows :— 
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This policy shall be canceled at any time at the request of 
the insured; or by the company giving five days’ notice of such 
cancellation. If this policy shall be canceled as hereinbefore 
provided, or become void, or cease, the premium actually paid, 
the unearned portion, shall be returned on the surrender of 
this policy or iast renewal, this company retaining the custom- 
ary short rate, except when this policy is canceled by this com- 
pany by giving notice it shall retain only the pro rata 


premiums. 

The difference between the contentions of appellant and 
appellee is this: The appellant contends that the notice 
and tender must be given and made five days preceding the 
cancellation, which takes effect immediately. The appellee 
contends, that the act of cancellation should take place 
and notice and tender be given and made, and _ five 
days after this the cancellation takes effect, and the policy 
is then no longer in force. The lower court took appellee’s 
view of the matter, and we are not prepared to say that the 
court erred. Ttis provision of the policy is somewhat ambigu- 
ous. This court has repeatedly decided in such cases that the 
policy should be construed most strongly against the company, 
as it prepared it. This language of the policy seems to support 
the construction contended for by appellee; to wit: “This 
policy shall be canceled at any time * * * by the company 
giving five days’ notice of such cancellation. * * *” This 
seems to imply that the act of cancellation precedes the notice, 
but the cancellation is not to take effect until five days after the 
giving of the notice of the cancellation and the tender of the 
premium. The purpose of allowing the assured five days’ notice, 
and to have his premium five days before the cancellation takes 
place, is to permit or give him the opportunity to reinsure in 
some other company if he so desires. Under the instruction of 
the court, if the jury had believed from the evidence that the 
tender of this premium was made on July 29th, and that he was 
then informed that the policy was canceled and would be no 
longer in force from that date, the jury must have found for ap- 
pellant; but it seems that the jury believed the statement of 
appellee, corroborated by the notice and tender of August roth, 
in which it was stated that the policy was canceled on “that” date, 
which was less than five days prior to the burning of the house. 

It was the province of the jury to weigh and determine the 
effect of the evidence, and we do not feel disposed to disturb its 
finding. Wherefore the judgment of the lower court is affirmed. 
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SUPREME COURT OF MINNESOTA. 


MATTSON 
v8. 
MODERN SAMARITANS.* 


In an action to recover upon a benefit certificate issued to plaintiff's in- 
testate by the fraternal beneficiary society known as the ‘ Modern 
Samaritans,” it appears (1) that bartenders and others engaged in the 
business of selling intoxicating liquors are ineligible to membership, 
and are prohibited from joining; (2) that the insured in the benefit 
certificate here involved was at the time he applied for membership in 
the society a bartender; (3) that he truthfully stated to thé agent of 
the society who solicited him to join the same that he was a bartender, 
and also a painter; (4) that the agent who filled out the application 
for membership failed to record therein the whole truth respecting 
such occupation, and inserted that his only business was that of a 
painter. But the evidence is sufficient to make the question whether 
the insured knew his application contained untruthful statements in 
this respect one of fact for the jury to determine, and it is held that:— 

If he knew that untruthful answers to material questions were contained 
in his application, as delivered to the society for its action, his contract 
of insurance would be invalid, and not binding upon the society, not- 
withstanding the fact that the agent who procured him to join the 
same knew all the facts. 


The test in determining whether questions contained in an application for 
insurance are material is, would the knowledge or ignorance of the 


facts sought to be elicited thereby materially influence the action of 
the insurer? 


Appeal from District Court, Ramsey County. Action by 
Hulda Mattson against the Modern Samaritans. Verdict for 
plaintiff. From an order denying a new trial or a judgment not- 
withstanding the verdict, defendant appeals. 


A. E. McManus (ARMAND ALBRECHT, Of Counsel), for Appel- 
lant. 

O. E. Houtman, for Respondent. 

BRrowN, J. 

Action to recover upon a benefit certificate issued to plaintiff's 
intestate by the Modern Samaritans, in which, on trial below, 
the court directed a verdict for plaintiff, and defendant appealed 
from an order denying its alternative motion for judgment, not- 
withstanding the verdict or for a new trial. 

The facts are as follows: Defendant is a fraternal beneficiary 
society organized under the laws of this State for the purpose of 
insuring the lives of its members, and other purposes stated in 


* Decision rendered, Feb. 5, 1904, Syllabus by the Court. 
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its articles of association. Rules were adopted for the purpose 
of regulating the membership of the order, persons engaged in 
certain occupations being expressly prohibited from joining; 
among such, manufacturers of intoxicating liquors and bartend- 
ers. One Lackey was the agent of defendant as a deputy organ- 
izer, with authority to solicit persons to become members of the 
order, receive their applications, and collect from them assess- 
ments and dues. In October, 1892, this agent called upon plain- 
tiffs intestate, who was a bartender in the saloon of one Gold- 
man in the city of St. Paul, and urged him to become a member 
of the society. After some talk and negotiations, deceased con- 
cluded to join, and a preliminary application was made out by 
the agent and signed by deceased at the saloon. Subsequently a 
formal application was made and signed, presented to the soci- 
ety, and in due course of events deceased was admitted as a 
member of the order. He died in December following, and his 
widow brought this action to recover upon the beneficiary cer- 
lificate issued to him. The court below directed a verdict for 
plaintiff, and the propriety of this direction is presented for our 
decision. 

In both the applications signed by deceased it was stated that 
his business or occupation was that of a painter, and that he had 
no other occupation. It appears, however, from the evidence, 
that he distinctly informed the agent at the time the applications 
were made and signed that his trade was that of a painter, but 
that he occasionally acted in the capacity of bartender; that he 
tended bar during the winter months, when it was difficult to ob- 
tain work at his regular trade. The agent well knew that bar- 
tenders were on the prohibited list, and ineligible to membership 
in the society, and his act in attempting to induce deceased to 
join was in express violation of the rules of the order, and be- 
yond the scope of his authority. It does not appear whether de- 
deceased knew that he was ineligible to membership or not, but 
the evidence is sufficient to require the submission of the case to 
the jury upon the question. whether he knew that the application 
stated truthfully his occupation. The physician who examined 
him preliminary to his admission into the society testified that 
deceased read the application in his presence, and answers to 
certain questions made a part of the medical examination con- 
tain statements that he was not engaged in the manufacture or 
sale of intoxicating liquors, but that his occupation was that of a 
painter. The theory of the trial court in directing a verdict for 
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plaintiff was that, as deceased truthfully stated to the agent tak- 
ing the application that his occupation was that of a painter and 
also bartender, the contract of insurance was valid and binding, 
though the application did not contain truthful statements in this 
respect. The ruling was based upon the general rule of law that 
the knowledge of the agent is the knowledge of the principal. 
We are of opinion that the court erred in directing a verdict 
for plaintiff. ‘There are many cases holding that the knowledge 
possessed by an insurance solicitor—one clothed with power and 
authority similar to that of the agent Lackey in the case at bar— 
is the knowledge of the principal, which he cannot repudiate for 
the purpose oi annulling a contract of insurance formally entered 
into by the agent. But an examination of those cases will show, 
though involving false or untrue answers to questions in applica- 
tions for insurance, that the insured truthfully stated all the 
facts pertinent to the questions embraced in the application, but 
that false answers were inserted in the application by the agent, 
and without the knowledge or connivance of the insured. In 
such cases the authorities hold that the insurance company can- 
not repudiate the act and knowledge of the agent. But those 
cases can have no application to the one at bar. While it is true 
that the evidence conclusively shows that the insured truthfully 
stated to the agent his occupation, it is also true that the answers 
contained in his application were not the truth. Whether he 
knew that they were not true as contained in the application 
sent to the society was a fair question, under the evidence, for 
the jury to determine. If deceased had no such knowledge, and 
was not aware of the fact that the agent had given his answers 
untruthfully, the society would certainly be bound by the knowl- 
edge possessed by the agent, and plaintiff would be entitled to 
recover. But, on the other hand, if the jury should find that de- 
ceased knew that false and untrue answers were contained in his 
application, the society would not be bound by the knowledge of 
the agent, and plaintiff could not recover: Hanf vs. Masonic 
Aid Society (Wis.), 45 N. W., 315. While it does not appear that 
the insured knew that bartenders were ineligible to membership 
in the society, and consequently did not know the effect the dis- 
closure of the truth would have had, this is immaterial, and not 
decisive against the society. The society was entitled to have 
truthful statements made in the application for membership, and, 
if deceased knew they were false, whether he knew their materi- 
ality or not is immaterial: 16 Am. & Eng. Enc. Law (2d Ed.), 
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933. That the questions here under consideration were material 
there can be no doubt. The test in determining the materiality 
of such questions is whether the knowledge or ignorance of the 
fact sought to be elicited would materially influence the action of 
the insurer in entering into the contract. 

rhe case of Otte vs. Ins. Co. (88 Minn., 423) is distinguishable, 
for in that case the insured not only truthfully answered all ques- 
tions in the application, but he had no knowledge that the agent 
had inserted false answers therein. Other cases cited by 
respondent are distinguishable for the same reason. 

Order reversed. , 


SUPREME COURT OF APPEALS OF VIRGINIA. 


VIRGINIA FIRE & MARINE INS. CO. 
v8. 
RICHMOND MICA CO.* 


Insured was applied to by the general agent, through whom he had been 
accustomed to secure his insurance from the company, for his renewal, 
as usual, ior the coming year, and informed the agent that he had 
contracted to sell the premises and had put the party in possession, 
and requested a proper change in the policy. He was told that this 
was unnecessary, and paid his premiuin. The policy provided that it 
should be void in case the interest of insured was other than uncondi- 
tional and sole ownership, and that no officer or agent had power to 
waive its provisions, except in the manner specified. 

Held, That the policy provision was not sufficient notice to bring home to 
the insured a knowledge of the limitation of the agent’s power. 

Heid, That the agent acted within the apparent scope of his authority, and 
waived the change in the nature of the title. 


Error to Circuit Court of City of Richmond. Action by the 
Richmond Mica Company against the Virginia Fire & Marine 
Insurance Company. There was judgment for plaintiff, and de- 
fendant brings error. 


LEAKE & CARTER, for Plaintiff. 

MUNFORD, HunTON, WILLIAMS & ANDERSON and Lewis C. 
WILLIAMS, for Defendant. 

WHITTLE, J. 

This was proceeding by motion in the Circuit Court of the 
city of Richmond by the defendant in error, the Richmond Mica 
Company, against the plaintiff in error, the Virginia Fire & 
* Decision rendered, Feb. 10, 1904. 
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defendant in error in the company of his principal; that these 
policies were renewed from year to year, it being the practice of 
the agent before the expiration of a former policy to write insur- 
ance upon the property for the ensuing year, to deliver the policy 
to L. M. Williams, the secretary and treasurer of the assured, 
and collect the premiums from him. There was no written ap- 
plication for any of this insurance, and no information with 
respect to the property was demanded of the assured. Lancaster 
solicited the risk, wrote the insurance, received the premiums, 
and, in fine, was alone known to the assured throughout the 
transaction. 

In accordance with custom, in the latter part of the year 1go2, 
Lancaster approached Williams for the purpose of renewing the 
insurance for the year 1903, when he was informed by Williams 
that the Richmond Mica Company had contracted, in writing, to 
sell the property to one Mesereau, and had placed him in pos- 
session of it; that Mesereau had paid part of the purchase price, 
but owed a balance on the property of $3,402.43, which, when 
paid, or secured to be paid, would entitle him to a conveyance. 
Having thus voluntarily made a full and fair disclosure of the 
state of the title of his principal, Williams requested Lancaster 
to write the insurance so as to meet the exigencies of the case. 
Whereupon Lancaster assured him that it was not necessary to 
alter the policy as it had been prepared by him; that, when the 
title to the property was transferred to Mesereau, it would be 
time enough to make the change. Acting upon that information 
and assurance the premium was paid, and the policy accepted as 
filled up by Lancaster. 

The status quo of ali parties was maintained until May 30, 
1903, when the property was destroyed by fire. In its proof of 
loss, the assured having again called attention to its contract 
with Mesereau, the insurance company denied liability, and ten- 
dered the amount of the premium to Williams, who promptly 
declined to receive it. 

On a similar state of facts, this court has so often decided that 
the conduct of the agent estops the insurance company from as- 
serting the forfeiture relied on that it may be stated as estab- 
tished law in this jurisdiction. 

In the case of The Georgia Home Insurance Co. vs. Kinnier 
(28 Grat., 88) it was held that when a policy of insurance con- 
tained a condition that the policy should be vitiated if the prem- 
ises became vacant by the removal oi the owner or occupant for 
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Marine Insurance Company, upon a fire insurance policy, to re- 
cover the sum of $1,500, loss occasioned the plaintiff from the 
destruction by fire of certain of the property covered by the 
policy. 
The policy contains, among others, the following provisions ; 
(1) This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * ° 
if the interest of the insured be other than unconditional and 


sole ownershiv; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple. 


(2) This policy is made and accepted subject to the forego- 
ing stipulations and conditions, together with such other pro- 
visions, agreements, or conditions, as may be indorsed hereon 
or added hereto, and no officer, agent, or other representative 
of this company, shall have power to waive any provision or 
condition of this policy except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions or conditions, no offi- 
cer, agent or representative shall have such power, or be 
deemed or held to have waived such provisions or conditions 
unless such waiver, if any, shall be written upon or attached 
hereto, nor shall any privilege or permision affecting the in- 
surance under this policy exist or be claimed by the insured 
unless so written or attached. 

Plaintiff in error denies liability for the loss on the ground that 
at the date of the policy the interest of the assured in the prop- 
erty was other than the unconditional and sole ownership, and 
that the building destroved was not located on ground owied by 
the assured in fee simple, and that there had been no waiver of 
the forfeiture which accrued from the breach of the condition of 
the policy in the manner and upon the terms prescribed in the 
second provisions, and the entire policy was, therefore, void and 
of no effect. 


There was a demurrer to the evidence, which the trial court 
overruled, and rendered judgment for the plaintiff for the dam- 
ages provisionally assessed by the jury, and the case is here on 
writ of error to that judgment. 

It is conceded that, if the insurance company is liable at all, 
the amount of the recovery is correct; but, as remarked, the 
company denies liability in toto, for the reason stated. 


It appeared in evidence that R. A. Lancaster, Jr., was the 
general agent of the insurance company for the city of Rich- 
mond; that during a series of years he had received the premi- 
ums and written insurance upon the property in question for the 
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representation therein ought not to operate as an estoppel upon 
the assured. ; 

In Mutual Fire Insurance Co. vs. Ward (95 Va., 231) the court 
says at page 237: ‘That knowledge of a general agent, who has 
power to receive and accept proposals for risks, subject to the 
approval and ratification of his principal, to issue and deliver 
policies, and renew and cancel the same, will bind the company, 
was decided by this court in the case of Georgia Home Insurance 
Co. vs. Kinnier, 28 Grat., 96. * * * Facts communicated to 
the agent exercising powers thus enumerated, though uncom- 
municated to his principal, were held in the case of Lynchburg 
Fire Insurance Co. vs. West, supra, to bind the company; there 
heing no evidence to show that special limitations upon the 
power of the agent were known to the assured, or were plainly to 
be inferred by him from the nature of the agent’s employment.” 

In Farmers’, etc., Association vs. Williams (95 Va., 248) the 
following statement of the rule is quoted with approval from the 
opinion of Judge Cooley in the case of AXtna Insurance Co. vs. 
Olinstead (21 Mich., 253): “Where an agent, who, at the time 
and place, is the sole representative of the principal, assumes to 
know what information the principal requires, and, after being 
furnished with all the facts, drafts a paper which he declares 
satisfactory, induces the other party to sign it, receives and re- 
tains the premium moneys, and then delivers a contract which 
the other party is led to believe, and has a right to believe, gives 
him the indemnity for which he paid his money, we do not think 
the insurer can be heard in repudiation of the indemnity on the 
ground of his agent’s unskillfulness, carelessness, or fraud. If 
this can be done, it is easy to see that the community is at the 
mercy of these insurance agents, who will have little difficulty in 
a large proportion of the cases, in giving a worthless policy for 
the money they receive.” 

The following language from the leading case of Lynchburg 
Fire Insurance Co. vs. West, supra, which was also quoted with 
approval by this court in the case last named, is so apposite to 
the case in judgment that it may with propriety be repeated :— 

“Ti the defendants were misled, it was by their own agent, and 
not by the plaintiff. The latter honestly gave the agent all the 
information that was required of him. He relied upon the agent 
to see that the business was correctly done, according to the 
requirements of the company. Called upon to make answers to 
certain interrogations, he had the right to presume that the 
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a period of more than twenty days without immediate notice to 
the company, and written consent, it was competent for the in- 
surer or its lawful agent to waive this condition, and if, at the 
time the agent of the company received the premium of insur- 
ance and delivered the policy, he had knowledge of the vacation 
of the property, and did not then avoid the policy, but treated it 
as valid and subsisting, such conduct of the agent was a waiver 
of the condition, and a breach of it could not be relied on by the 
company to defeat a recovery upon the policy. In the case of 
McLean vs. Insurance Co. (29 Grat., 372) the above case is cited 
as authority tor the proposition that conditions in a policy which 
are for the benefit of the insurer, the breach of which may 
operate a forfeiture, may be waived by the insurer or his lawful 
agent. The rules there laid down with respect to the doctrine of 
waiver and estoppel in such cases are followed and approved in 
Insurance Co. vs. Weill, 28 Grat., 389; Insurance Co. vs. West, 
76 Va., 578: Insurance Co. vs. Teiger, 90 Va., 277; Easley vs. 
Insurance Co., gt Va., 169; Insurance Co. vs. Paukey, g1 Va., 
259; Insurance Co. vs. Ward, 95 Va., 231; Farmers’ Ass’n vs. 
Williams, 95 Va., 248; Insurance Co. vs. Goode, 95 Va., 751; 
Insurance Co. vs. Nalls, tor Va., 

In many oi those cases the policies were “standard policies,” 
identical in form with the one under consideration. 

In Lynchburg Fire Insurance Co. vs. West (76 Va., 578) the 
court recognizes the general rule that parol testimony is inad- 
missible to vary or contradict written instruments, but holds 
that exceptions exist where the assured is misled by declarations 
of the insurer or his agent; where the insurer insists on for- 
feitures of his own creation; where the insurer or his agent, in 
preparing an application or policy, fails to follow correct de- 
scriptions given by the assured; or where one uses his superior 
knowledge or influence to mislead the other as to the true import 
of the contract. Parol testimony is admissible in such instances, 
it is said, not to contradict the writing, but by way of equitable 
estoppel to prevent its use. It was also held in that case that the 
agent’s knowledge of the real condition of the risk is imputable 
to the principal, and estops him from setting up any warranty 
inconsistent therewith. 

Thus, in Virginia Fire & Marine Insurance Co. vs. Goode (95 
Va., 751) the court held that what passed between an agent and 
the assured while filling out an insurance policy is admissible 
when offered, not to contradict the policy, but to show that a 
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agent was competent to understand their meaning and effect, as 
well as the meaning and effect of the provisions of the policy 
bearing upon the disclosures made. The defendants ought not 
now to be heard to say that the agent of their own selection had 
exceeded his powers, and that he had not communicated to them 
the facts made known to him by the plaintiff. This is manifestly 
so, unless it could be shown that special limitations upon the 
powers of the agent were known to the plaintiff, or plainly ap- 
peared from the nature of his employment. 

“No such limitations upon the powers of the agent are brought 
home to the assured, either in the application or otherwise.” 

As has been seen, the assured gave full and explicit informa- 
tion with respect to its contract with Mesereau to Lancaster, the 
general agent of the insurance company, and invoked his 
superior knowledge, in the light of all the tacts, to write a policy 
which would afford the indemnity sought, and to secure which 
the premium was paid. Under these circumstances, without the 
slightest suspicion of bad faith on the part of the assured, the 
policy in question was prepared and delivered by Lancaster, with 
the assurance that it met the necessities of the case; and upon 
that assurance the assured acted, and parted with the premium. 
Between the delivery of the policy and the fire, no change had 
taken place in the status of the property, and not a dollar more of 
the purchase price had been paid by Mesereau; and it is conceded 
that the assured had an insurable interest in the property far 
greater in value than the amount of the policy. In the face of 
this undisputed testimony, to permit the insurance company, 
after loss, to escape liability upon the pretext that one of the 
general provisions of a printed policy, intended to cover every 
conceivable case, had been violated, would be in contravention 
of the decisions of this court from the case of West Rockingham 
Insurance vs. Sheets (26 Grat., 854), decided in November, 1875, 
to the latest expression of the court on the subject, found in the 
case of Union Assurance Society of London vs. Nalls (101 Va., 
——), decided in June, 1903. 

In the case of The Wytheville Insurance & Banking Co. vs. 
Teiger (90 Va., 277) the policy contained a provision “that in 
any matter relating to this insurance, no person, unless duly au- 
thorized in writing, shall be deemed the agent of this company,” 
and the court held: “When an insurance company clothes a per- 
son with apparent authority to deliver policies and receive 
premiums, as was done in this case, it is estopped, after a policy 
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is deiivered as a valid contract to an innocent holder, to set up 
the defense that the agent acted without written authority from 
the company. Such a defense, if sustained, would operate as a 
gross fraud, and can receive no countenance in a court of justice. 
If in such a case a waiver were not implied, the delivery of the 
policy would be not only an unmeaning, but a deceptive and 
fraudulent, ceremony:” Citing Farnum vs. Phoenix Ins. Co., 
83 Cal., 246; Georgia Home Ins. Co. vs. Kinnier, 28 Grat., 88 
Manhattan Fire Insurance Co. vs. Weill, 28 Grat., 389-395; 
Life Insurance Co. vs. Miller, 12 Wall., 285; 2 May on Insurance 
(3d Ed.), § 360, and other authorities. 

It was insisted on behalf of the insurance company that the 
decision in Sulphur Mines Co. vs. Phoenix Insurance Co. (94 Va., 
355) is opposed to the doctrine contended for on behalf of the 
defendant in error. An examination of that case, however, 
shows that the question raised here was not involved. There the 
policy contained a provision that it should be void if the property 
was or should become incumbered, unless consent thereto should 
be indorsed on the policy by an authorized agent of the insurance 
company. The court held that such an incumbrance, unknown 
to the company, avoids the policy, although it was not customary 
to make that inquiry when policies were issued to large corpo- 
rations. It was not pretended in that case that the agent who 
effected the insurance knew of the incumbrance, or made any 
representation to the assured in regard to it. It was therefore a 
breach by the assured of an express condition of the policy, un- 
affected by extraneous circumstances, and the court properly 
held that the policy was avoided. 

It is also argued that the established doctrine of this court; 
namely, that an insurance company will not be heard to say that 
an agent of their own selection has exceeded his powers, and has 
not comunicated to them iacts made known to him by the as- 
sured, is subject to the qualification, unless it can be shown that 
special limitations upon the powers of the agent are known to 
the assured, or plainly appear from the nature of the agent’s 
employment. The contention is that a provision in a policy such 
as is contained in the policy in this case, ipso facto, carries no- 
tice of the restrictions on the powers of the agent home to the 
assured, 

If that contention were true, it would practically abrogate the 
doctrine of this court in all cases, for the rule is predicated upon 
the fact that the dealings of the agent have been such that a 
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policy which, according to its letter, was violated in its inception, 
and void ab initio, must be upheld on the ground that the agent 
has so dealt with the assured as to estop his principal from set- 
ting up and taking advantage of what would otherwise have 
operated a forfeiture. The contention presents a striking illus- 
tration of arguing in a circle. The insurance company, it is said, 
is estopped from relying upon the forfeiture prescribed by the 
policy, by reason of the conduct of its agent, which constitutes a 
fraud upon the rights of the assured ; but the assured cannot avail 
himself of the estoppel, because to do so would contravene the 
provisions of the policy. 

The true interpretation of the qualification of the rule is that 
the assured must have actual notice of the limitations placed 
upon the agent’s powers, either by having his attention called to 
the stipulation of the policy containing it, or otherwise, and not 
on the constructive notice afforded by the circumstance that the 
policy contains the limitation. 

In May on Insurance (Parsons’ Ed., § 137), at page 244, Mr. 
Parsons, referring to decisions where it is held that, in case of 
restrictions in the policy upon an agent’s power, he cannot bind 
the company by acts in excess of such limitation, says :— 

“It seems very doubtful if the doctrine of these cases is en- 
tirely correct. ‘The assured has a right to suppose that a general 
agent has all the powers incident to his business, unless he has 
knowledge to the contrary, and usage may overcome the pro- 
visions of the policy. * * * 

“Prudent men are accustomed to rely upon the acts and state- 
ments of the agents, and they should be protected in so doing. 
* * * As to waivers taking place after issue, it is very proper 
to require the assured to look at his policy and conform to it, and 
limitations of the agent’s authority should be effective unless, by 
a course of business or otherwise, the company has waived the 
limitation on the agent’s power of waiver.” 

While, it must be confessed, there is great divergence of opin- 
ion on the subject, the rule as stated by Mr. Parsons is believed 
to be more in consonance with justice and reason, and has been 
uniformly upheld by the decisions of this court for the past thirty 
years. 

Mr. Joyce, in his admirable work on Insurance (volume I, 
$439), after an exhaustive discussion of the subject and review of 
the authorities, reaches the conclusion that an agent may waive 
conditions, notwithstanding the inhibition in the policy. 
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A strict adherence to the opposing theory would not only 
operate disastrously to the assured, but to the business of the in- 
surer as well, for, in the practical conduct of such business, it 
would be impossible to submit every departure from the com- 
pany’s rules to the principal office or to the board of directors. 

Much reliance has been placed by counsel for the plaintiff in 
error upon the opinion of Mr. Justice Shiras in the case of 
Northern Assurance Co. vs. Grand View Building Association 
(183 U. S., 308), reversing the judgment of the Circuit Court of 
Appeals of the Eighth Circuit. While the pronouncements of 
that great court must always command the highest respect, its 
judgment in the particular case is deprived of much value as a 
precedent by the circumstance that it is not in harmony with 
many former decisions of that court, and that the chief justice, 
Mr. Justice Harlan, and Mr. Justice Peckham, did not concur in 
the opinion of the majority. Since that decision was rendered, 
Mr. Justice Shiras has retired from the bench, and been suc- 
ceeded by Mr. Justice Day, who presided in the Circuit Court of 
Appeals in the case of Queen Insurance Co. vs. Union Bank & 
Trust Co. (49 C. C. A., 555), where a different conclusion was 
reached. So there are now on that bench at least four justices 
who entertain views opposed to those of the majority, as ex- 
pressed in the case referred to. In this state of the law, this 
court can hardly be expected to abandon its own well-considered 
precedents to follow the questionable ruling of another tribunal. 

It follows from these views that the judgment complained of 
is without error, and must be affirmed. 

Cardwell, J., absent. 
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SUPREME CUURT OF KANSAS. 


LA RUE 
v8. 
KANSAS MUT. LIFE INS. CO.* 


A policy of life insurance provided that the insured might serve in the 
military service of the United States in time of war by giving the in- 
surance company notice and paying an extra premium for the war 
hazard; otherwise, in case of death the company should be liable for 
the reserve on the policy only. The insured enlisted in the service of 
the United States, and was killed on the island of Mindanao, one of 
the Philippines, in May, 1900. No extra premium was paid. Held, 
That the company was not liable for more than the reserve on the 
policy. 

Courts of this country take judicial notice that under. the treaty of Paris 
between the United States and the kingdom of Spain, signed Decem- 
ber 10, 1898, the Philippine Islands became a part of our territory, and 
that after that time the inhabitants of those islands were in a state of 
insurrection against the government. Judicial notice is taken also of 
the fact that in 1902 the insurrection had not ended in the island of 
Mindanao. 


Error from District Court, Coffey County. Action by Vashti 
La Rue against the Kansas Mutual Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. 


Jor Roiston and C. B. Graves, for Plaintiff in Error. 
THEO. K. Lonc, HENRY W. Prick and HeErRrRIcK & ALLEN, 
for Defendant in Error. 
SMITH, J. 


Edward La Rue, son of the plaintiff in error, was insured in 
the sum of $1,000 by the Kansas Mutual Life Insurance Com- 
pany under a policy which contained the following condition :— 


Military or Naval Service.—The insured under this policy 
is permitted to serve in the militia or in the military or naval 
force of the United States in time of peace without prejudice 
to his policy; and he may so serve in time of war by giving 
the company notice in writing, and paying an extra premium 
therefor, not to exceed 3 per cent per annum upon the amount 
insured. But should such notice not be given and the extra 
premium for war hazard not be paid at the time the risk is in- 
curred, the company will be liable for the reserve only on this 
policy, computed according to the actuary’s table of mortality 
and 4 per cent interest. 


In September, 1890, the policy being in force, he enlisted in 


* Decisiou reudered, February 6, 1904. Syllabus by the Court. 
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the volunteer service of the United States, and went with his 
regiment to the Philippine Islands. No extra premium was paid 
on the policy. In May, 1900, he was killed at the village of Locu- 
lan in the island of Mindanao by a blow from a weapon known 
as a “bolo” in the hands of an insurrecto. Such facts appeared 
in the proofs of death given to the company. This was an action 
by the mother of the deceased, and beneficiary under the policy, 
to recover the full amount of the insurance. She was defeated in 
the trial court. 

Plaintiff below offered to prove that Loculan, the place where 
the assured was killed, was in a region where there was no armed 
resistance against the forces of the United States; that the in- 
sured, with his company, was sent there from the island of Luzon 
after a period of active service, for the purpose of having an op- 
portunity to rest; that the soldiers stood guard with empty 
guns; that prior to the death of the insured there was no dis- 
turbance of any kind on that island or at that place. The offer 
of this proof was rejected on the ground that the court took 
judicial notice that the inhabitants of the island of Mindanao 
were at the time in a state of insurrection against the sovereignty 
of the United States government. 

The argument of counsel for plaintiff in error is that the con- 
dition requiring notice to the company and payment of an extra 
premium by a policyholder serving in the military forces in time 
of war was to enable the company to protect itself against the 
extra hazard to life resultant on increased danger to which the 
insured might be subject when engaged in actual warfare. This 
contention is illustrated by counsel in supposing that the de- 
ceased had lost his life at Ft. Riley, in this State, after enlistment, 
and while his regiment was awaiting orders to move to the Philip- 
pine Islands. In such case, it is urged, the fact that the United 
States might have been engaged in war when the insured died 
would not be deemed material. Whatever the rights of the 
plaintiff in error might have been in the hypothetical case as- 
sumed by counsel, it is unnecessary to discuss. 

We judicially know that under the treaty of Paris, between the 
United States and the kingdom of Spain, signed December 10, 
1898, the Philippine Islands became a part of the territory of the 
United States, and that after that time the inhabitants of those 
islands were in a state of insurrection against our government. 
The existence of war is a political question, and not judicial. 
Courts take notice without proof of the acts of the different 
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political departments of the government. See Philips vs. Hatch, 
1 Dill., 571. 

In passing on a claim of Lieut. Stickle for property lost en 
route from West Point to Manila, the war department, in De- 
cember, 1901, through Secretary Root, announced: “The in- 
surrection in the Philippines against the sovereignty of the 
United States and the authority of the government of the Philip- 
pine Islands is of such character and extent as requires the 
United States to prosecute its rights by military force, and there- 
fore creates the condition of war in said archipelago.” This ex- 
pression, however, was made at a date subsequent to the death 
of La Rue. 

On July 4, 1902, the President issued a proclamation of am- 
nesty, as follows :— 


Whereas, the insurrection against the authority and sover- 
eignty of the United States is now in hand, and peace has been 
established in all parts of the archipelago, except in the coun- 
try inhabited by the Moro tribes, to which this proclamation 
does not apply; and, whereas, during the course of the insur- 
rection against the kingdom of Spain and against the govern- 
ment of the United States those engaged therein, or those in 
sympathy with or abetting them, committed many acts in vio- 
lation of the laws of civilized warfare, but it is believed that 
such acts were generally committed in ignorance of those laws 
and under orders issued by the civil or military insurrectionary 
leaders: Now, therefore, be it known, that I, Theodore Roose- 
velt, President of the United States, by virtue of the authority 
and power vested in me by the Constitution, do hereby pro- 
claim and declare, without reservation or condition except as 
hereinafter provided, a full and complete pardon and amnesty 
to all persons in the Philippine Archipelago who have partici- 
pated in the insurrection aforesaid. 


The Moro tribes mentioned in the preamble of the proclama- 
tion inhabit the island of Mindanao, where the insured was killed. 
The existence of an insurrection there was in this form expressly 
recognized by the government. 

It being established that an insurrection existed in 1901 and 
1902, the question still remains, whether courts will take knowl- 
edge of such insurrection at a prior date in the absence of a 
formal declaration of war. In Prize Cases, 2 Black (635, 666- 
668), the Supreme Court of the United States has said: “ Insur- 
rection against a government may or may not culminate in an 
organized rebellion, but a civil war always begins by insurrection 
against the lawful authority of the government. A civil war is 
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never solemnly declared; it becomes such by its accidents—the 
number, power, and organization of the persons who originate 
and carry it on. When the party in rebellion occupy and hold in 
a hostile manner a certain portion of territory, have declared 
their independence, have case off their allegiance, have organized 
armies, have commenced hostilities against their former sover- 
eign, the world acknowledges them as belligerents, and the con- 
test a war. They claim to be in arms to establish their liberty 
and independence in order to become a sovereign state, while 
the sovereign party treats them as insurgents and rebels who. 
owe allegiance, and who should be punshed with death for their 
treason. * * * As a civil war is never publicly proclaimed, 
eo nomine, against insurgents, its actual existence is a fact in 
our domestic history which the court is bound to notice and to 
know. The test of its existence, as found in the writings of the 
sages of the common law, may be thus summarily stated: ‘When 
the regular course of justice is interrupted by revolt, rebellion, 
or insurrection, so that the courts of justice cannot be kept open, 
civil war exists, and hostilities may be prosecuted on the same 
footing as if those opposing the government were foreign ene- 
mies invading the land.’ ” 

The hostile opposition which continued in the Philippine 
Islands after the treaty of Paris was in the nature of a civil war, 
which, as stated in the above opinion, begins by insurrection, 
and courts take judicial notice of it as a fact in history. In City 
of Topeka vs. Gillett (32 Kan., 431, 437), Mr. Justice Valentine, 
speaking for the court on the subject of judicial notice, says :— 

“Courts may take judicial notice of the census returns, of the 
general history of the country, of what the members of the 
Legislature ought to know when passing the statute which the 
courts are called upon to construe, and, indeed, of what all well- 
informed persons ought to know.” Every well-informed person 
knows the history of the late war with Spain and its results. The 
accession of foreign territory is a part of the world’s history. 
The existence of an insurrection in the newly acquired islands, 
which continued against the authority of the United States after 
that territory had been obtained from Spain, is an event in our 
national career which every schoolboy knows. Courts would 
stultify themselves by requiring proof of such public matters, 
concerning which judges are informed in common with all other 
persons who read. 

Knowing judicially that there was a state of war against the 
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authority of this nation in the Philippine Islands immediately 
after they were acquired from Spain in 1898, we also know by re- 
citals in the President’s proclamation that the insurrection had 
not ended in 1902, so far as the island of Mindanao was con- 
cerned. While stationed on this island, the command to which 
La Rue was attached was in a country whose inhabitants were in 
a state of hostility to the national authority which he was en- 
listed to defend. The warlike spirit of these inhabitants in- 
creased the peril of a soldier, active or at rest, within that terri- 
tory, in the service of a country to which such insurgents dis- 
claimed allegiance. 

The judgment of the court below will be affirmed. All the jus- 
tices concurring. 


SUPREME COURT OF ILLINOIS. 


eee 


SECURITY INS. CO. or New Haven, Conn., 
vs. 


KUHN. 


The insured was entitled to a life estate in the property so long as she 
remained unmarried, under the will of her husband, which gave the 
estate in trust to his executors, with power to lease or sell, and pro- 
vided that upon the death or remarriage of the wife the trust should 
cease and the property be divided among the children. The wife had 
become sole executrix. 


Held, That the legal title as trustee, as well as the life interest, was in the 
widow while she remained unmarried, and she was the sole and uncon- 
ditional owner in fee simple within the meaning of the policy. 


Appeal from Appellate Court, First District. Assumpsit by 
Catherine Kuhn against the Security Insurance Company of New 


Haven, Conn. A judgment for plaintiff was affirmed by the Ap- 
pellate Court (108 lll. App., 1), and defendant appeals. 


BATES, HARDING & ATKINS, for Appellant. 
Wo. M. & Ws. S. Jounston, for Appellee. 
CARTWRIGHT, J. 
Appellee brought this suit in assumpsit in the Circuit Court of 
Cook County upon a policy of fire insurance for $1,250, issued to 
her by appellant on a building located at No. 140 North Union 
* Decision rendered, February 17, 1904. - 
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Street, in Chicago, which had been destroyed by fire. The policy 
contained a provision that it should be void “if the interest of the 
insured be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the 
insured in fee simple.” The defense was that the interest of 
plaintiff in the property insured was not that of unconditional 
and sole ownership, and that the ground on which the building 
was situated was not owned by her in fee simple. A jury was 
waived, and the case was submitted to the court upon an agreed 
statement of facts, together with the testimony of witnesses 
called and examined by the respective parties. 


Plaintiff held title under the will of her deceased husband, 
Frank Kuhn, and, the nature of her estate being purely a ques- 
tion of law, the defendant submitted written propositions re- 
questing the court to hold that the plaintiff was not the uncon- 
ditional and sole owner of the property insured, nor the owner 
in fee simple of the ground on which the building was situated, 
but, on the contrary, held only a life estate in such property, and 
upon her death the title was to vest in others, and therefore the 
policy was void. Another proposition which the court was asked 
to hold was that there could be no recovery except for a share of 
the value of plaintiff’s life estate proportionate to the whole insur- 
ance on the property. The court refused to hold these proposi- 
tions as the law, but found the issues for plaintiff, and entered 
judgment for the full amount of the policy. The Appellate Court 
for the First District affirmed the judgment. 


The provisions of the will of plaintiff's husband, Frank Kuhn, 
under which she derived title, are as follows :— 


Second—All the rest and remainder of my estate remaining 
after the payment and discharge of said debts, real estate as 
well as personal, and mixed estate and property, I give, devise, 
and bequeath to my executors hereinafter named, in trust, 
however, only to and for the use and purposes hereinafter 
mentioned. And for the purpose of facilitating the winding 
up and settlement of my estate and promoting the interest of 
my devisees, I do hereby fully empower and authorize my said 
executors, and the survivor of them, to let, sell, exchange, en- 
cumber, convey all, each and every part or portion of my real 
and personal property, and the proceeds of such sales or other 
disposition of the same, or any part thereof, again, in their 
discretion, to reinvest in the purchase of other real or per- 
sonal estate, or in bonds, stocks or other securities, or to lend 
the same at interest upon real estate or other securities, as 
may by them be deemed most advisable, and the property and 
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estate so acquired with such proceeds again to hold under the 
same restrictions and for the same uses and purposes here- 
after particularly set forth; namely: The real and other es- 
tate herein above to my said executors given, devised and 
bequeathed, is to be held by them and the survivor of them in 
trust: First, to and for the exclusive use and enjoyment 
thereof, during the term of her natural life of my wife, Kath- 
arina, provided she shall so long remain my widow and un- 
married, who is to have and retain the exclusive possession, 
use, enjoyment and control thereof, and shall have the use, 
enjoy the same and each and every the income, rents, profits 
and proceeds arising therefrom, as long as she shall remain 
unmarried after my death, to and for her own use and behoof. 
Should my said wife, however, marry again after my death, 
then, upon such remarrying, the operation of the above provi- 
sion in her favor shall at once cease and be of no further effect, 
and she shall thereby become and be entitled only to such 
dower in my real estate then remaining unsold or undisposed 
of, and other portion in my other estate, as she would in law be 
entitled to if 1 died intestate. Upon the remarriage or death of 
my said wife the trust estate hereby created shall at once 
cease, and the trust property shall thereupon go to and the 
title to the real estate become vested in my children, as the 
whole of my estate remaining unconsumed and constituting 
such trust fund shall be divided equally between them, share 
and share alike; and if, in the meanwhile, any one or more of 
my children shall have died, leaving a descendant or descend- 
ants, such deceased child’s share shall go to his or her issue, 
descendant or descendants. 


By the will the plaintiff and Emil Kuhn, her son, were ap- 
pointed executors, but Emil Kuhn refused to act, and plaintiff 
qualified and acted as executrix. The will was admitted to pro- 
bate on June 30, 1890. An agreement was entered into by plain- 
tiff and her children on March 9, 1896, by which the management 
of the estate was transferred to the Security Title & Trust Com- 
pany, which was authorized to make leases of the property in the 
name of the plaintiff, as executrix, to receive all rents, paying out 
of the same taxes. assessments, insurance, and repairs, and to 
pay the net income to plaintiff. In case of a sale of a portion of 
the real estate in order to give the plaintiff a comfortable sup- 
port, the proceeds were to be received by the trust company and 
invested, and the income to be paid to the plaintiff. The title was 
not affected in any way by the agreement. Plaintiff was ad- 
vanced in vears, and the agreement merely committed the man- 


agement of the property to the trust company to be exercised in 
her name. 
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The object of the stipulation in the policy was to protect the 
defendant against taking risks beyond the value of the interest 
insured, so that the insured would use all reasonable precautions 
to avoid the destruction of the property. It is not claimed that 
plaintiff did not have an insurable interest in the property, but it 
is insisted that her interest was only a life estate, which, at sev- 
enty years of age, was but a small share of the whole value. The 
question whether she had a mere life estate or a fee simple de- 
pends upon the construction of the will. That instrument did not 
give a mere power or authority over the real estate to the ex- 
ecutors, but devised the entire estate, real and personal, to them. 
The devise was in trust, with power to lease, sell, exchange, in- 
cumber, and convey all, each, and every part or portion of the 
same, and to again, in their discretion, reinvest the proceeds, or 
any part thereof, or to lend the same, and to hold the property 
and estate acquired with such proceeds in trust for the exclusive 
use and enjoyment of plaintiff so long as she should remain un- 
married after the testator’s death. Upon her remarriage or 
death the provision in her favor was to cease and the whole of 
the estate remaining unconsumed, and constituting the trust 
fund, was to be divided equally between the testator’s children, 
and, if any one or more of such children should have died, leaving 
a descendant or descendants, the deceased child’s share was to 
go to his or her issue, descendant or descendants. Emil Kuhn 
having refused to act as executor, and plaintiff having accepted 
and qualified, the estate devised to the executors passed to her. 

The provision of the will that the estate so devised should be 
held for the exclusive use and enjoyment of the plaintiff during 
life, or until remarriage, and that she was to have and retain the 
exclusive possession, use, enjoyment, and control thereof, and 
have the use and enjoy the same, and each and every the income, 
rents, profits, and proceeds arising therefrom, if considered 
alone, would amount to a passive trust, executed by the statute 
of uses. By a prior provision, however, active duties were im- 
posed upon the plaintiff, as executrix, as to the leasing, sale, ex- 
change, or other disposition of the property, and the investment, 
reinvestment, and management of the trust estate. But the pre- 
cise character of the trust, in its different aspects, is not material 
in this case, since the estate for life, of whatever nature, and the 
estate devised to the executors, united in the same person. The 
entire legal estate became vested in the plaintiff. If she had an 
equitable life estate, she also had the legal estate as executrix 
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and trustee. A cestui que trust acquires no property in law so 
long as the trust is subsisting, however he may be regarded in a 
court of equity. His estate is an equitable one, and equitable 
estates are such as are recognized and protected in courts of 
equity, and rest on beneficial ownership and the right to the use 
and income. The legal right and legal estate were in the plain- 
tiff, and she would be the proper one to bring an action at law 
concerning such estate. The title of a trustee is commensurate 
with the powers given and the duties imposed upon the trustee, 
and in this case such powers and duties could not be exercised 
unless the plaintiff took a fee-simple title. She could not sell 
and convey the fee unless she had the fee. She was not invested 
with a mere power over the fee, but took a fee-simple title by the 
devise: Kirkland vs. Cox, 94 IIl., 400; Preachers’ Aid Society 
vs. England, 106 IIl., 125; Green vs. Grant, 143 Ill., 61; King vs. 
King, 168 Ill., 273; Lawrence vs. Lawrence, 181 Ill., 248. There 
was a future contingency in the unconsumed portion of the trust 
property existing at the death of the plaintiff, which might be in 
the form of real or personal property. That interest was limited 
upon the death of the plaintiff or the uncertain event of her re- 
marriage, and to dubious or uncertain persons who should be 
living and able to take the property at ker death. It cannot be 
known who, if any, will be the surviving child or children, or the 
issue or descendant of any such child, to receive the future con- 
tingent interest. No one has a present vested estate or insurable 
interest except the plaintiff. In the action at law she must be 
regarded as the sole and unconditional owner in fee simple, al- 
though the property in her hands or the proceeds of the insur- 
ance are impressed with a trust which a court of equity will com- 
pel her to execute. 

There was no erorr in refusing to hold the propositions of law 
as requested. ‘The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 
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SUPREME COURT OF TEXAS. 


MONGER & HENRY, Plaintiffs in Drror, 
v8. 


DELAWARE INS. CO. oF PHILADELPHIA, 
Defendant in Error.* 


Where the insured kept only a journal ledger, in which, at intervals of 
several days or a week, were entered, as of each day, the average 
daily cash receipts and expenditures of the intervening days, and in 
which practically no entries had been made for about six months, but a 
record of the cash sales had been preserved in the shape of loose strips 
from the cash register; this was not a compliance with the policy 
provision that books should be kept which would clearly and plainly 
present a complete record of business transacted. 


In Error from Bell County, Third District. 

BROWN, J. 

Monger & Henry filed suit in the District Court of Bell County 
on the 18th day of June, 1901, against the Delaware Insurance 
Company, to recover on a policy of insurance for $5,000, issued 
by that company to Monger & Henry, by which it insured against 
loss by fire for one year from the 6th day of February, 1go00, the 
stock of merchandise belonging to the assured, consisting chiefly 
of “gents’ furnishing goods, hats, boots, shoes, rubber goods and 
notions,” agreeing in case they were destroyed by fire within the 
time limited to pay not exceeding $5,000 to the parties assured. 

Among other things, the policy of insurance contained the fol- 
lowing clauses of warranty :— 

“rt. The assured will take a complete itemized inventory of 
stock on hand, at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail, within 
thirty days of issuance of this policy, or this policy shall be null 
and void from such date. 

“2. The assured will keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, in- 
cluding all purchases, sales and shipments, both for cash and 
credit, from date of inventory as provided for in first section of 
this clause, and also from date of last preceding inventory, if such 
has been taken, and during the continuance of this policy.” 


* Decision rendered, February 29, 1904. 
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The insurance company answered, denying liability on many 
grounds; among others, that the plaintiffs had failed to make an 
inventory of their stock within twelve months, as required by the 
policy, and that they had failed to keep a set of books as required 
by the terms of the policy. 

The undisputed evidence showed that an inventory of the stock 
had been taken on December 12, 1899; the policy was issued 
February 6, 1900, and the fire occurred January 10, 1901. The 
undisputed evidence given by Monger, one of the plaintiffs in the 
case, established the following facts with regard to the books 
kept by the assured. He testified that they kept but one book, 
a combined journal and ledger, which he exhibited in court; that 
it showed all of the transactions of business that the firm had 
from the date of the policy down to the fire, and was such a set 
of books as he understood he was required to keep, which would 
be satisfactory to him and Mr. Henry, his partner. Mr. Monger 
testified that the book which was before him and by him ex- 
amined showed entries on the 20th, 21st, 22d, 23d and 24th days 
of December of $113.11 each dav. He said he did not make 
those entries on each day, but being very busy he had not time to 
enter up the matters, and let them run for several days, perhaps 
a week, and would then take the whole amount of the cash sales 
and the cash expenses and divide them by the number of days in- 
volved, entering up the proportional amount for each day. The 
same thing was shown by his testimony to have occurred on sev- 
eral occasions during the year. Mr. Monger testified that the 
book did not show any entry of cash sales or of any business 
transacted by the firm from the 24th day of March, 1900, until 
the 21st day of September, 1900, except a few credit sales shown 
in personal accounts of some of the customers; but he testified 
that his firm kept a cash register of the National Cash Register 
Company, and that they had kept the slips which were preserved 
from that register for each day during the time that the book 
showed no entry of cash sales, and that the strips taken out of 
the cash register would show the amount of money received each 
day upon the sales of goods. 

The case was tried before a jury and judgment entered for 
Monger & Henry, from which the insurance company appealed, 
and the judgment was reversed by the Court of Civil Appeals for 
the Third District, and judgment entered in favor of the insur- 
ance company, from which a writ of error was granted by this 
court. 
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In the view we take of this case it will be unnecessary to pass 
upon the sufficiency of the inventory made by the plaintiffs, 
which was held by the Court of Civil Appeals not to be sufficient. 
Neither will we decide the question whether, under the facts of 
the case, it was necessary for the plaintiffs to have made an in- 
ventory after the issuing of the policy and before the fire. 

The “detailed cash strips” made by the plaintiffs’ cash register 
were in no sense a compliance with the requirements of the 
policy to keep a set of books, etc. The evidence showed con- 
clusively that these strips constituted the only record kept by the 
plaintiffs of the cash sales: made for about six months. We think 
that a set of books means something more than a loose memo- 
randa like the strips which the plaintiffs kept, and, while it is diffi- 
cult to say what will constitute a substantial compliance with 
such requirement to keep books, we have no hesitation in hold- 
ing that the cash strips kept by the plaintiffs was not such com- 
pliance in any sense whatever. The undisputed evidence in this 
case showing that there was no compliance with the warranty 
to keep a set of books, etc., the trial court erred in refusing, at 
the request of the defendant, to instruct the jury to return a 


verdict for the defendant. We find no error in the judgment of 


the Court of Civil Appeals, and for the reason last stated, it is 
affirmed. 
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LOWER COURT DECISIONS. 


ACCIDENT—AGE LIMIT. 


Supreme Court of Neu Jersey. 


WHEELER 
v8. 


UNITED STATES CASUALTY CO.* 


A policy of accident insurance declared: “The insurance under this 

* * contract is for the term of one year from the date of issue 

eae and * * * applies only to persons over sixteen years of 

age, and under sixty-five years of age. Held, That the insurer was not 

chargeable for an accident happening after the person taking out the 
policy had passed the age of sixty-five years. 

Action by Fannie B. Wheeler against the Uninted States 

Casualtv Company. Demurrer to declaration sustained. 


GARRISON, MCMANus & ENRIGHT, for Plaintiff. 
SOMMER & ADAMS, /for Defendant. 
Drxon, J. 


The only question now up for decision relates to the meaning 

of the following clause in a policy of accident insurance; viz. :— 

‘The insurance under this * * * contract is for the term 

of one year from the date of issue hereof, * * * and applies 

only to persons over sixteen years of age and under sixty-five 
years of age. 

The question is, does this require that the accident shall have 
happened while the person injured was over sixteen and under 
sixty-five years of age, or that the policy shall have been issued 
to a person betwen those ages? 

We think the first of these statements gives the true meaning. 
There are several reasons tending to this conclusion. In the 
first place, such seems to be the more natural import of the 
words used. It is the insurance; i. e., the obligation of the in- 
surer to indemnify, the right of the insured to be indemnified— 
which applies only to persons oi the prescribed age. If persons 
are outside of that age, no obligation or right is applicable to 


- Decision rendered, Febuary 23, 1904. "Syllabus by the Court. 
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them, or to the fact for which they claim indemnity. Although 
the clause declares the insurance to be for the term of one year, 
yet it also declares that the insurance is not available for per- 
sons whose age is outside of the prescribed bounds, and a case 
within both of these provisions must appear in order to enforce 
indemnity. 

Secondly. If the intention had been to confine the issuance of 
policies to persons of the specified age, there wou!d probably 
have been an inquiry by the company as to the age of the appli- 
cant, and some warranty as to the truth of his answer; but noth- 
ing of that nature appears. 

Lastly. The reason for such a limitation points to the time ot 
accident, rather than to the time of contracting. Very young 
persons, from lack of discretion, and old persons from lack of 
alertness and activity, are more liable to accidents than others ; 
and therefore it would be expected that a company, proposing to 
assume the risk of such accidents, would fix limits to the age 
within which the accidents insured against must happen. It 
would not matter to the company at what time the contract was 
made, but the scope of the contract, the accidents which it should 
cover, would be all-important; hence it is reasonable to infer 
that this provision was inserted as one of the terms defining the 
range of the risks assumed, and requiring that the accident must 
occur during the stated period of life, in order to charge re- 
sponsibility for it upon the company. 

The defendant is entitled to judgment on the demurrer. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—PAYMENT OF DUES. 


In the case of Supreme Forest of Woodmen Circle vs. Stratton, 
decided by the Supreme Court of Kansas, February 6, 1904, the 
following syllabus was furnished by the court :— 


If, after a demurrer to plaintiff's evidence has been overruled, 
the defendant enter upon a trial of the very matters which he 
claims the plaintiff failed to prove, introducing evidence re- 
specting them which the plaintiff rebuts with further evidence, 
and take the verdict of the jury upon them, the status of the 
proof at the close oi the plaintiff's case is rendered immaterial. 

The by-laws of a fraternal beneficiary society provided that 
subordinate lodges so desiring might have an assistant clerk. 
For some two months, both in the presence and absence of its 
clerk, a member of a subordinate lodge habitually received and 
receipted for dues and beneficiary assessments in the name of 
the clerk, in regular meetings of the lodge, with its knowledge 
and acquiescence. During a period of almost a month, in the 
absence of the clerk, she performed the latter’s duties in taking 
down and recording the minutes of meetings, collecting assess- 
ments and dues, entering payments made by members on the 
books of the lodge, and making reports to the supreme clerk, 
all with the knowledge and acquiescence of the lodge; and she 
assisted a new clerk, who subsequently took office, in making 
up her report and in performing other duties. Held, That such 
conduct was sufficient to constitute such person an assistant 
clerk, so that payments of dues and assessments to her by a 
member would bind the order, whether such payments finally 
reached the supreme body or not. 

The misconduct of a juror which does not affect the verdict 
is not ground for a new trial. 
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SUPREME COURT OF ALABAMA. 


NEW YORK LIFE INS. CO. 
v8. 


SMITH.* 


The application from a citizen of another State stipulated that the policy 
should be construed according to the laws of New York. The policy 
provided for extended insurance in case of non-payment of premium 
upon the payment, within thirty days thereafter, of any indebtedness 
on account of the policy. 


Held, That judicial knowledge does not extend to the laws of other States, 
and in the absence of any evidence as to the laws of New York they 
will not be considered in the construction of the policy. 


Held, That a note given for a premium where no provision in the contract 
itself was made for such notes, and where the note itself contains no 
provision for forfeiture in case of non-payment, is not an indebtedness 
against the policy which must be settled within thirty days in order 
to entitle insured to extended insurance. 


Appeal from Circuit Court, Geneva County. Action by Flor- 
ence G. Smith against the New York Life Insurance Company. 


From’ a judgment in favor of plaintiff, defendant appeals. Af- 
firmed. 


BrBB GRAVES and GORDON MACDONALD, for Appellant. 
MULKEY & CARMICHAEL, for Appellee. 
SHARPE, J. 

On the 21st day of July, 1894, defendant issued a policy of in- 
surance whereby the payment of $2,000 was assured to the plain- 
tiff on the death of her husband, Malcolm C. Smith, upon 
consideration of $70 paid in advance, and $70 to be paid on the 
21st day of July each year thereafter until twenty years’ full 
premiums were paid. In one of the provisions of the policy a 
manner of making such payments was prescribed, and it was 
stated that 


If any premium is not thus paid on or before the day when due, 
then (except as hereinafter otherwise provided) this policy 
shall become void, and all payments previously made shall re- 
main the property of the company. 


Another provision was as follows :— 


After this policy shall have been in force three full years, in 
case of non-payment of any premium subsequently due, and 
upon the payment within thirty days thereafter of any indebt- 
edness to the company on account of this policy, and provided 


* Decision rendered, January 20, 1904. 
VoL. XXXIII.—25. 
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the policy has not been terminated by death within the month 
of grace allowed in the payment of premiums (1) the insurance 
will be extended for the face amount as provided in the table 
below; or (2) on demand made within six months after such 
non-payment of premium due, with surrender of this policy 
paid-up insurance will be issued for the reduced amount pro- 
vided in said table; or (3) the policy will be reinstated within 
the said six months upon payment of the overdue premium 
with interest at the rate of 5 per cent per annum, if the insured 
is shown by evidence satisfactory to the company to be in 
good health. 


Next following is what purports to be a 

Table of Guarantees, if payment of premiums is discontinued, 

provided there is no indebtedness against the policy (pursuant 

to the insurance law [page 1930], chapter 690, laws of 1892 of 
the State of New York). 

This table contains a statement based on the payment of pre- 
miums to given dates, first, of the time to which the insurance of 
$2,000, without participation in profits, would be extended; and, 
second, of the amount of paid-up insurance into which the policy 
might be converted. Besides the requirement for paying premi- 
ums when due, there is in the instrument a provision for. loans 
to be made by the company on the security of the policy, and one 
for allowing one month as grace in the payment of premiums, on 
consideration that during such month the unpaid premium 
should bear interest, and remain an indebtedness to the com- 
pany, subject to deduction from the insurance in case of death. 
The first three premiums, due, respectively, in 1894, 1895, and 
1896, were duly paid; and on July 21, 1897, plaintiff and her 
husband and another gave their note, which, as the bill of ex- 
ceptions states, “defendant accepted in payment” of the fourth 
premium then due, and defendant gave its receipt as for such 
payment. That note was, in its body, as follows :— 

$70.00. July 21, 1897. Twelve months after date I promise 
to pay to the order of the New York Life Insurance Company 
at the office of said company in the city of New York, the 
sum of seventy dollars with interest, for value received, being 
for premium on the policy numbered as below, upon the life 
of M. C. Smith. It is understood and agreed, that if this ob- 

ligation should not be paid before the said policy becomes a 

claim, the amount thereof shall be deducted from the policy, 

or if said policy shall be surrendered to the company and a 

paid-up policy issued in lieu thereof, said paid-up policy shall 

be subject to this or any other similar note or notes then out- 
standing, with interest thereon payable annually in advance. 
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On the note was written the number of the policy, and the 
words, “Interest paid in advance $3.50.” No other payment was 
ever made on this note, nor was the premium due July 21, 1898, 
or any subsequent premium, ever paid. After six months from 
the last-mentioned date, defendant declared the policy forfeited, 
and thereof gave to Malcolm C. Smith a written notice, dated 
February 9, 1899, as follows :— 

Dear Sir—Re policy 625,193. The above policy has been 
canceled on our books, non-payment of premiums due July 
21, 1898. According to the terms of the policy, if it had been 
surrendered to the company within six months from the fore- 
going date, paid-up insurance for a reduced amount would 
have been issued. As you have not complied with this condi- 
tion, the policy by its terms has become void and of no effect. 
It seems to us that you cannot be aware that through your fail- 
ure so to comply, all your privileges under the policy have 
terminated. Influenced, however, by a desire to extend every 
possible privilege to those who have been members of this 
company, we are led to place at your disposal for the period of 
thirty days from this date, the option of either of the following 
propositions: (1) The company will consider the reinstate- 
ment of the policy at the original premium rate, upon presen- 
tation of evidence of sound health satisfactory to the company, 
and payment of overdue premiums with interest; or (2) upon 
return of the policy and renewal receipts, together with a writ- 
ten request signed by the beneficiary, the policy will be in- 
dorsed for non-participating paid-up insurance of $160, the 
company canceling the outstanding notes and interest. If you 
wish to avail yourself of one of these offers which have been 
made voluntarily, it will be necessary to notify the company 
in writing, stating which option is desired, and comply with 
the condition indicated above within thirty days from the date 
of this letter, otherwise, at the end of that time the option will 
terminate without further notice. 


No application was made for a paid-up policy. Malcolm C. 
Smith died on the 29th day of August, 1900, and due notice and 
proof of death was furnished defendant. The death was within 
the period limited by the provision for extending the insurance 
at the full amount of the policy in case of forfeiture after three 
years, and judgment was obtained under that provision. 

Defendant’s contention here is that all right to such extension 
of insurance was destroyed by the failure to pay the note re- 
ferred to within thirty days after default in the payment of the 
premium due July 21, 1898. The facts being undisputed, the case 
calls for a construction of the contract in respect, merely, of 
whether the preservation of the right to the extension claimed 
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was made dependent upon payment of the note. In the applica- 
tion for insurance there is expressed an agreement that the con- 
tract should be “construed according to the laws of the State of 
New York,” but the construction must be without reference to 
those statutes, since judicial knowledge does not extend to them, 
and none of same has been introduced in evidence. We pass with- 
out deciding the question whether the provision for paying 
within thirty days “indebtedness to the company on account of 
this policy,” or “against the policy,” should be regarded as em- 
bodying a material stipulation, and proceed to consider whether 
the indebtedness evidenced by the note was within that class. 
The express provisions for the accrual of indebtedness, all of 
which are above referred to, do not include notes taken in pay- 
ment of premiums; nor does the original contract in any part 
provide that such notes might or would be accepted or used 
instead of money payments, or that, if taken, they would be held 
or used in opposition to, or for the defeat of the insurance in any 
event. 

The terms “indebtedness on account of this policy,” and “in- 
debtedness against the policy,” are used in the contract as ex- 
pressing the same thing; and, if one of them bears an import 
less favorable to the defendant than the other, that import must 
be adopted as the true one. This for the reason that presumably 
the instrument was prepared and its expressions guarded by de- 
fendant with a view to availing itself of any construction that 
would militate unduly against its interest: Peidmont “& Co. vs. 
Young, 58 Ala., 476; Georgia Ins. Co. vs. Allen, 119 Ala., 436. 

This note was held against the plaintiff, but was it against the 
policy, within the meaning of the contract? By it the policy had 
been freed from the premium charge of 1897, and from liability 
to forfeiture on account of that premium, and it contains no 
agreement for forfeiture of any right to insurance in case of its 
non-payment. The stipulations inserted therein for deducting its 
amount from the policy if the latter becomes a claim was merely 
to provide a way for ultimate collection out of the proceeds of 
the policy, and could not operate except in recognition of the 
policy as a claim; nor could the provision therein made for sub- 
jecting such unpaid policy as might be issued to the note have 
had any operation as against the original policy. The above- 
copied notice of defendant to Mr. Smith indicates that payment 
of the note was not by defendant considered necessary to the 
preservation of the secondary right which accrued upon the for- 
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feiture of the original form of insurance, for the provision as to 
paying indebtedness in thirty days from forfeiture applied alike 
to each of those rights; and in the notice defendant admitted 
that, according to the terms of the policy, a paid-up policy would 
have issued, had the first been surrendered within six months 
from July 21, 1898, and in that communication no reference was 
made to non-payment of the note. The terms used in the con- 
tract to designate the kind of indebtedness intended to be pro- 
vided for by the clause in question are ambiguous, and therefore 
the position taken by the defendant, as defined in the notice men- 
tioned, may be looked to as aiding in the construction of the 
contract: Comer vs. Bankhead, 70 Ala., 136; Haddock vs. 
Wood, 46 Iowa, 433; Paige vs. Banks, 80 U. S., 608; St. Lonis 
Gaslight Co. vs. St. Louis, 46 Mo., 121; Webster vs. Clark, 34 
Fla., 637. 

Upon these considerations, we are brought to the conclusion 
that payment of the note was not a condition precedent to plain- 
tiff’s right to insurance for the time limited by the table embodied 
in the contract, and that the trial court did not err in giving the 
affirmative charge for the plaintiff. Affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


ISSAQUAH COAL CO. 
v8. 
UNITED STATES FIDELITY & GUARANTY CO.* 


The assistant treasurer of a corporation was authorized to procure a 
fidelity bond at the expense of the corporation. The bond was fur- 
nished on statements signed in the name of the company by the 
general manager. At the end of the term a renewal certificate was 
furnished on statement by the auditor that the employee’s accounts 
had been examined and found correct, which was untrue. The state- 
ment was furnished in response to a request from the insurer to the 
company, 

Held, That the auditor’s statement was admissible as evidence as if its 
execution was known to the general manager in charge of the busi- 
ness; it was binding on the corporation. 

Where it appeared that the employee, in addition to his duties as treas- 
urer, was, unknown to the insurer, acting as salesman and receiving 
considerable money in that capacity, the failure to notify the insurer of 
the fact released it from liability. 





* Decision rendered, Oct. 5, 1903. The facts sufficiently appear in the syllabus.—Ep. Ins. 
Law JourNAL. 
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In Error to the Circuit Court of the United States for the 
Northern Division of the District of Washington. 


WALKER & Munn, for Plaintiff in Error. 
PRESTON, CARR & GILMAN and JAMES B. Murpuy, for De- 
fendant in Error. 


GILBERT, C. J.(after stating the case). 


The plaintiff in error earnestly contends that the trial court 
erred in admitting the Manning certificates in evidence, and in 
instructing the jury as it did concerning the effect thereof; and 
it urges that these certificates were not the certificates of the 
plaintiff in error, that Manning was not an executive officer of 
that company, that he was but a bookkeeper and accountant, 
that he was in a position subordinate both to Power and to Bell, 
and that the evidence shows that it was at Bell’s special instance 
and request that the blank forms furnished by the defendant in 
error were filled in by Manning, and sent as certificates to the 
defendant in error ; and it urges that the plaintiff in error was not 
responsible for these certificates, and was not aware of their ex- 
istence. It invokes the doctrine of American Surety Co. vs. 
Pauly (170 U. S., 133), in which the Supreme Court held that a 
bank president is not, by virtue of his office, empowered to make 
such a certificate concerning a cashier of the bank, and that a 
certificate so made by a bank president in the absence of express 
authority cannot bind the bank or defeat recovery upon such a 
policy of fidelity insurance; and it relies, further, upon the fact 
that there is in the case at bar no recital in the policy, or the re- 
newals thereof, referring to the Manning certificates or any simi- 
lar certificates, or making the same a part of the insurance 
contract. We think the present case is in essential features dis- 
tinguishable from the Pauly Case. In that case the insurance was 
not obtained by the bank, but it was obtained, and the premium 
therefor was paid, by the cashier. In order to obtain the policy, 
the cashier produced and proffered to the insurance company the 
statement of the bank’s president. It was shown that in the de- 
falcation of the cashier the president colluded. The policy, by 
its terms, made no reference to the statement of the president. 
It was shown that the board of directors of the bank had no 
knowledge of the issuance of the certificate by the president, and 
that they did not authorize the same. The court held that the 
issuance of such an instrument was not within the scope of the 
ordinary duties of the president of a bank, and that the certifi- 
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cate was a gratuitous commendation of one individual by another 
individual. The plaintiff in error cites also the case of United 
States Fidelity & Guaranty Co. vs. Muir (52 C. C. A., 56), but in 
that case the bond contained no reference whatever to the writ- 
ten application or the employer’s statement. A bank cashier ap- 
plied for the bond, and accompanied his application with a state- 
ment signed by the president of the bank. The president had no 
special authority to make the statement, and none of the direct- 
ors knew of it, or was charged with knowledge of it, until after 
the action was brought on the bond. The court, following the 
Pauly Case, held that, the bank not having made or authorized 
the statement, it could not be interposed as a defense. In the 
case at bar the policy was procured by, and the premiums were 
paid by, the plaintiff in error. Power, its general manager, was 
required by the corporation, at the same time that the policy was 
obtained, to procure a policy insuring his own fidelity as mana- 
ger. When his annual policy expired, renewals thereof were ob- 
tained in the same manner as renewals were obtained of the poli- 
cies insuring Bell’s fidelity. It sufficiently appears from the 
record, we think, that for these renewals the same kind of notice 
was sent to Power that was sent to Bell. There was evidence 
tending to show, and sufficient to go to the jury, that Power 
knew that Manning signed, on behalf of the company, for Bell, 
the same kind of certificate that he signed for him. We think the 
case must be ruled by the decision of the Supreme Court in Fi- 
delity & Deposit Co. vs. Courtney, 186 U. S., 342. In that case 
the bond insured the fidelity of one McKnight, an officer who 
was first vice-president, and later president, of a bank. Before 
renewing it, the insurance company addressed a letter to the 
cashier of the bank, in response to which the latter wrote, assur- 
ing it that McKnight had, up to that time, performed his duties 
in an acceptable and satisfactory manner, and that he (the cashier) 
knew of no reason why the bond should not be continued. It 
was contended that these letters were erroneously excluded by 
the trial court on the ground that it had not appeared from the 
evidence that there was special authority from the board of di- 
rectors to the cashier to write the letter which he wrote, and that 
the court erroneously refused to permit the insurance company 
to prove by circumstantial evidence that the board of directors 
selected the bondsmen of McKnight and paid the premium for 
the bond, and that the cashier was acting in this matter with the 
knowledge and for the benefit and with the approval of the board 
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of directors. Concerning this contention, the Supreme Court 
said :— 

“We are constrained to the conclusion that error was com- 
mitted in rejecting the evidence referred to in the foregoing con- 
tention. It was competent for the defendant to show that the 
bank had concerned itself in and about the obtaining of the bond 
and renewals in such manner as to cause the transaction to be- 
come, in effect, the business of the bank. The bank had notice 
from the terms of the original bond that it was issued in reliance 
upon statements and representations made on its behalf to the 
surety company, and that, in the ordinary course, renewals, 
which were to be optional with the surety company, might also 
be based upon further statements to be made on behalf of the 
bank. Thus, in the original bond it was recited that ‘the said 
employer has delivered to the company a certain statement, it 
being agreed and understood that such statement constitutes an 
essential part of the contract hereinafter expressed.’ It was a 
reasonable and proper precaution, in anticipation of a desired 
renewal, to propound the inquiries which were submitted by the 
surety company. The inquiry was contained in a written com- 
munication addressed to the bank, it was received by the bank, 
and it was proper to presume that it was delivered to the official 
who made reply thereto by authority of the bank; he being the 
executive officer who was charged with conducting the corre- 
spondence of the bank. We think the making of the certificate 
was an act done in the course of the business of the bank, by an 
agent dealing with the surety company for and on behalf of the 
bank. It did not purport to be, nor was it designed to be, the 
mere personal representation of the individual who filled the 
office of cashier, but it was an official act performed on behalf of 
the bank. The information solicited was such as was proper to 
be asked of and communicated by the bank, and, as the renewal 
was presumably made upon the faith of the statements contained 
in the certificate, the bank ought not to be heard while seeking 
to obtain the benefits of the stipulations agreed to be performed 
by the surety, to deny the authority of its officer to make the 
representations which induced the surety to again bind itself to 
be answerable for the faithful performance by McKnight of the 
duties of his employment.” 

It is true that the present case differs from the Courtney Case, 
in that there is no evidence in the record showing that the board 
of trustees of the plaintiff in error selected the bondsmen of Bell, 
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or that the auditor acted in the matter with their actual knowl- 
edge or approval, and there is no evidence to show that they ever 
knew before the commencement of the action that the renewals 
had been made upon certificates signed by the auditor. But in 
this case, as in the Courtney Case, they must have known, from 
the terms of the original bond, that it was issued in reliance upon 
a statement made on behalf of their corporation to the surety 
company, and that, in the ordinary course, renewals must also be 
based upon further similar statements. We have before us the 
peculiar case of a corporation claiming to be a corporation of the 
State of Washington, yet having its board of trustees and the 
meetings thereof in a distant State, and leaving all its business 
in the State of Washington in charge of a general manager. By 
a resolution the board directed that the general manager and the 
assistant treasurer procure bonds at the expense of the com- 
pany. They thereby committed to those officers the matter of 
the procurement of the bonds. When the plaintiff in error re- 
ceived the policy in question, it had notice, from the terms there- 
of, that in its corporate capacity it had delivered to the insurer a 
statement in writing relative to the duties, responsibilities, and 
check to be used upon its employee in said position and other 
matters. It thereby became chargeable with notice of every- 
thing that the statement contained. Among the other matters 
set forth therein was the representation that the accounts of the 
secretary and assistant treasurer had, on July 1, 1899, been 
audited and found correct, and that at that date he was not in 
default. It must have been known that, in the ordinary course 
of business, the renewals must necessarily have been based upon 
similar statements made in their behalf relative to the duties, 
responsibilities, and check to be used upon Bell, and the condi- 
tion of his accounts. It is true that the first statement was 
signed by the general manager, whereas the subsequent state- 
ments were signed by the auditor. But in each instance they 
were signed in the name and on behalf of the corporation. 
Having notice that the bond was issued in the first instance upon 
a statement made in its behalf, it became the duty of the corpora- 
tion thereafter to inquire of and to know upon what statements 
the renewals were made. It is to be noted that there is no 
affirmative evidence in the record that the plaintiff in error did 
not have actual knowledge both of the original statement of its 
manager and the subsequent statements of its auditor, upon 
which the policy and the renewals were issued. The record is 
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silent upon that subject. It is fairly inferable from the evidence 
that the employer’s statement upon which the bond of Power, as 
manager, was issued, was made by Manning, the auditor. There 
was no other officer who could have made it. Mr. Power knew 
that the two bonds were issued at the same time, and that they 
expired at the same date. The renewal notices were lodged in 
the general office of the company at Seattle, and, while it is prob- 
able that they were there placed in the possession of Mr. Bell, 
Powers must have known that the renewal certificates of both 
were signed by Manning. ‘These certificates were mailed to 
Manning at the mine, to be signed by him there, and were thence 
mailed by him, addressed to the Issaquah Coal Company, at its 
general office at Seattle. Power testified, it is true, that he knew 
nothing of these certificates that were signed on behalf of Bell, 
but we think the evidence discloses facts sufficient to justify the 
submission of that question to the jury. If so, we can find no 
error in the instructions of the court. In Guarantee Co. vs. 
Mechanics’, etc., Co. (183 U. S., 402) the statements required to 
be made were made on behalf of the bank, and the president 
acted for the bank in so doing. The bonds were procured by 
the bank, and the bank paid the premiums. The court held that 
there could be no doubt that the bank was responsible for the 
representations of its president in procuring the contracts of in- 
demnity, and that the representations made in the declaration on 
which the cashier’s bond was issued were clearly misrepresenta- 
tions. 

Error is assigned to the instruction of the court to the jury as 
follows :— 

“The court further instructs you that the defendant in this ac- 
tion, by its written obligation in evidence undertook to guaranty 
the fidelity of Mr. Bell as secretary and assistant treasurer, and 
did not undertake to guaranty his fidelity in any other capacity ; 
and if Mr. Bell sustained any relation to the plaintiff in this 
action at the time the bond was written, other than that of secre- 
tary and assistant treasurer, it was the duty of the plaintiff to dis- 
close such relation; and if you find from the evidence in this 
action that, at the time the bond in question was written, Mr. 
Bell was the sales agent of the plaintiff, as well as secretary and 
assistant treasurer, then J instruct you that it was the duty of 
the plaintiff to disclose that fact to this defendant; and if you 
find that Mr. Bell’s position, and the fact of his being sales agent, 
added to his temptations or responsibilities in such a way as to 
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increase the obligation of this defendant upon its bond, then I 
instruct you that, as a matter of law, the defendant is released, 
and your verdict should be in its favor.” 

This instruction was based upon the contention of the defend- 
ant in error that the original statement made by Power on behalf 
of the corporation concerning the office and duties of Bell was 
false, in that it failed to show that Bell, in addition to holding the 
offices of secretary and assistant treasurer, was also a salesman 
for the company, and in that capacity received and expended 
considerable sums of money. The employer’s statement to the 
defendant in error contained no reference to his duties as sales- 
man. It was shown in the evidence that he was such salesman, 
and that he sold coal to “railroads, steamboats, and steamships, 
and to manufacturing plants around town, and sold coal locally ;” 
that sales were made largely on his personal efforts, and with the 
assistance of others whom he engaged for that purpose; and 
that his average monthly expenses for selling coal were about 
$300 a month, which he spent on the streets and in the neighbor- 
hood of Seattle in his efforts to procure sales of coal. The plain- 
tiff in error contends that the charge was not justified by the 
pleadings, but the record shows that the evidence was intro- 
duced without objection, and the point that it was not warranted 
by the pleadings is made for the first time in this court. We 
think the objection comes too late: Chicago Terminal Trans- 
fer Co. vs. Stone, 55 C. C. A., 187; Jones vs. Meehan, 175 U. 
S., I. Nor do we find error in the instruction. If, in fact, the 
officer whose fidelity was insured sustained other relations to the 
company than those indicated in the employer’s statement—re- 
lations essentially different from those that were indicated, and 
which involved the receipt and expenditure of the company’s 
money—the insurer was entitled to be informed thereof: Home 
Savings Bank vs. Traube, 6 Mo. App., 221. 

One of the defenses relied upon by the defendant in error was 
that the original statement upon which the bond in suit was issued 
stated falsely that Bell was not in arrears in his accounts on July 
1, 1899. To sustain that defense, evidence was introduced show- 
ing a considerable balance against Bell on an account kept on 
the ledger of the plaintiff in error in the name of F. A. Bell, 
agent. It was a ledger account on the general ledger of the com- 
pany kept at the mine, showing sales of coal made at the mine 
by Bell. Error is assigned to the instruction of the court by 
which the jury was permitted to find that if the statement made 
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in the original employer’s statement was untrue, and was known 
to the employer to be untrue at the time when made, and if the 
defendant in error relied thereupon, there could be no recovery. 
It is contended that this instruction was erroneous, for the rea- 
son that there was no evidence tending to show that Bell was in 
any way personally liable on the account so referred to. The evi- 
dence in the record does not very clearly show the relation of 
Bell to that account. Power testified that the account in the 
name of F. A. Bell, agent, was so kept for convenience only, and 
that there was no personal liability against Bell unless he col- 
lected the money. Said the witness: “We held him responsible 
for all money collected on that account, but for nothing else.” 
Bell had no connection with this account after October 1, Igor, 
but at the time of the trial there was still a balance of $4,900 debit 
thereon, notwithstanding that at that time accounts not consid- 
ered worth carrying had been charged off the same. Bell testi- 
fied that he had considered that he was pecuniarily liable on that 
account until Power, on the witness stand, testified to the con- 
trary. From the evidence in the record, we are not able to see 
that this account carrying an apparent balance against Bell did 
not, on June 1, 1899, indicate to some extent, at least, a real lia- 
bility to the company, or that the court erred in submitting the 
question, as it did, to the jury. 
The judgment is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
KING 


CRAM er Au,* 


The assignment of a policy on his life, payable to himself, made in good 
faith, while the assignor is solvent, is not affected by his subsequent 
insolvency, whether for a valuable consideration or not. 


The assignee in bankruptcy has no ground for canceling such assignment 
where the insured had none. 


Where the premiums are paid by insured in such case, his insurable inter- 
est is sufficient to sustain the policy regardless of interest of the as- 
signee. 

A sister-in-law who is a member of insured’s household, to whom, ap- 
parently, money was owing, takes a good title by assignment in the 
absence of evidence to show that it was a gambling transaction. 


Report from Superior Court, Essex County. Bill in equity by 
Alfred F. King, Jr., against Milan C. Cram and others. On re- 
port from the Superior Court. 


MELLEN A. PInGREE and JouN J. Ryan, for Plaintiff. 


JosrepH H. PEArr, and Oris J. CARLTON, for Defendant, Lizzie 
R, Perham. 


BRALEY, J. 

This bill in equity was brought by the plaintiff, as trustee in 
bankruptcy of the defendant Cram, who was adjudged a bank- 
rupt August 8, 1901, to have a policy of insurance on his life de- 
clared to be the property of the bankrupt’s estate. The policy 
was issued by the State Mutual Life Assurance Company, Au- 
gust 16, 1888, and on the 26th day of October, 1888, it was trans- 
ferred by him to his sister-in-law, Lizzie R. Perham, one of the 
defendants, by an assignment duly received, and recorded by the 
company. In the Superior Court the bill was taken for con- 
fessed against the State Mutual Life Assurance Company, joined 
as a party defendant; and, after a decree had been entered dis- 
missing the bill, the case was reported to this court on findings 
of fact and rulings of law made at the trial. For the purposes of 
our decision, as the evidence was not taken by a commissioner, 
and is not fully reported, the conclusions drawn therefrom and 
facts set out in the report must be taken to be true: Wentworth. 
vs. Woods Machine Co., 163 Mass., 28. 


* Decision rendered, February 26, 1904. 
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It is found, and stated, that when the assignment was made by 
the bankrupt he was not insolvent, and there was no intention 
on his part to hinder, delay, or defraud his creditors, and the 
transaction could not be treated as colorable, but was intended 
to pass his title in the policy to the assignee. Under this finding 
of fact, there was no conveyance of property in fraud of his 
creditors, whether the assignment of the policy be considered as 
founded on a sufficient consideration, or treated as purely volun- 
tary on his part, and a gift by him to his sister-in-law. It does 
not appear that the assured, when he assigned the policy, was 
under the disability of infancy or of unsound mind, or executed 
and delivered the instrument under the influence of fraud or 
coercion practiced on him by the defendant Perham; and on the 
facts reported he could not successfully maintain a bill in equity 
to have his free and voluntary act declared to be of no legal 
effect, and for a cancellation of the assignment: Fairbanks vs. 
Snow, 145 Mass., 153, 154; Adams et al. vs. Collier, 122 U. S., 
382-391. 

The trustee stands in no better position than the bankrupt and 
assignor. Whatever rights, if any, the latter had which would 
enable him to avoid the transfer are now possessed by the plain- 
tiff, but he is not clothed with any further or larger powers to set 
it aside: Bankr. Act July 1, 1898, c. 541, § 70a, subd. 5, and sec- 
tion 70e, 30 Stat., 565 [U. S. Comp. St. 1901, p. 3451]; Pratt vs. 
Wheeler, 6 Gray, 520; Holmes vs. Winchester, 133 Mass., 140- 
142; Sibly vs. Quansigamond Nat. Bank, Id., 515; Munroe et 
al. vs. Dewey et al., 176 Mass., 184; Emery vs. Boston Terminal 
Co., 178 Mass., 172-184; Warren vs. Moody et al., 122 U. S., 
138; Adams et al. vs. Collier, ubi supra. 


If, however, it be assumed that it is open to the trustee to con- 
tend that no title to any property of the bankrupt passed by the 
assignment, because the person to whom it was made did not 
have at the time an insurable interest in the life insured, and the 
assignment therefore is void as a matter of public policy, and will 
not be enforced by the courts, he does not state a case that en- 
titles him to equitable relief. Whatever the negotiations may 
have been between Milan C. Cram and the defendant company 
concerning the terms of the policy, and who should be made the 
beneficiary, or the form of the application made by him, the 
policy that was issued constituted the contract of insurance, and 
was made payable at maturity “to the assured or his assigns,” 
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and in case of his death “to his executors, administrators or as- 
signs,” and not to Lizzie R. Perham, as he had requested. 

But if the assignment be treated as a means of transferring the 
policy to her, and so carried out his primary intention, she is not 
placed in a worse legal position than if she had been named 
originally as the person to whom the amount of the policy was 
to be paid. The contract of insurance was obtained and made by 
him; the life insured was his life. Independently of the source 
from which the money was derived, whether a loan by her, or 
she advanced it in expectation of receiving at some time the 
value of the policy, or coming in part from his own funds, the 
premiums in each instance were paid by him to the company, and 
by reason of his membership as a policyholder he was entitled to 
vote in the management of its corporate affairs. And by St. 
1894, p. 718, c. 522, § 73 (now Rev. Laws, c. 118, § 73) any suit 
for the recovery of the amount of the policy at the period of ma- 
turity must have been brought in his name, or, in the case of his 
death, in the name of his executor or administrator: Wright 
vs. Vermont Life Insurance Co., 164 Mass., 302. He had an in- 
surable interest in his own life, and this was enough to support 
the policy, and prevent it from being considered a mere wagering 
contract, in which he had no interest whatever in the amount to 
be paid under it, but only in the life insured, and where the bene- 
ficiary becomes a mere gambler, whose object is purely specu- 
lative, depending on the death of the insured, rather than on a 
continuance of his life. A contract in this form is not on its face 
a mere gaming risk, and hence is not void as against public 
policy: Forbes vs. American Life Ins. Co., 15 Gray, 249-255; 
Campbell vs. New England Ins. Co., 98 Mass., 381. This would 
be enough to dispose of the plaintiff's contention, but he cannot 
prevail, for another reason :— 

At the date of the assignment, as between the company and 
the bankrupt, the original policy had not been surrendered, and 
was still in force as a valid existing contract. The assignee was 
a sister of his wife, a member of his household, and his house 
was her home; apparently, he was owing her quite a sum of 
money for services, and it can fairly be inferred, not only from 
motives of affection for her sister and for him. but from those of 
pecuniary advantage and gain, she would desire the continuance 
of his life in preference to his death. Under these conditions, 
the assignment appears to have been taken by her in good faith, 
and not for the purpose of gambling on the hazard of the dura- 
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tion of a life in which her brother-in-law, after the assignment, 
had no monetary, but only a vital, interest. There were no limi- 
tations in the policy preventing him from a free disposition of all 
his title to and benefits under the contract, and he might sell it, 
or he could dispose of it by a gift to a relative by marriage. In 
either case, in the absence of evidence to show that, notwith- 
standing its form, it was intended as a gaming transaction, the 
purchaser or the donee takes a good title, free from any immoral 
taint: and it would not be necessary, in order to sustain it, that 
they should have an insurable interest in the life of the assignor 
and donor: Mutual Life Ins. Co. vs. Allen, 138 Mass., 24-32; 
Shea vs. Massachusetts Benefit Association, 160 Mass., 289-291 ; 
Fairchild vs. North Eastern Mutual Life Ins. Co., 51 Vt., 625; 
Conn. Mutual Life Ins. Co. vs. Schaefer, 94 U. S., 457-463. 

The findings and rulings made at the trial, that the transaction 
between the parties was not fraudulent as against the creditors 
of the bankrupt, and that the assignee acquired a good title under 
the assignment of the policy which could not be avoided by the 
plaintiff, were right. Decree affirmed. 


SUPREME COURT OF KANSAS. 


SUPREME COURT OF HONOR 


v8. 
UPDEGRAFF.* 


4 
A life insurance policy provided that it should be incontestable after two 
years from its date. The insured, who held the policy, which was 
payable to his wife, committed suicide after the two years’ period had 
elapsed. Held, That the beneficiary was entitled to recover the 
amount. 


Error from District Court, Reno County. Action by Florence 


L. Updegraff against the Supreme Court of Honor. Judgment 
for plaintiff. Defendant brings error. 


PricG & WILLIAMS and Wo. B. RISSE, for Plaintiff in Error. 
Gro. A. VANDEVEER and F. L. Martin, for Defendant in 
Error. 
SMITH, J- 
This was an action on a certificate of membership in a fra- 
ternal order held by George C. Updegraff at the time of his 


* Decision rendered, February 6, 1904. Syllabus by the Court. 
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death, in October, 1901. The action was brought by defendant 
in error, wife of the deceased, who was the beneficiary named in 
the certificate. 

The insured came to his death by suicide more than two years 
after the date of his certificate of membership, which certificate 
was in effect a policy of life insurance for the sum of $2,000, con- 
ditioned on the insured complying with the constitution, rules, 
and by-laws of the order. The certificate provided that the com- 
pany should not be liable if the insured should die in violation of 
section 2, art. 10, of the constitution, which was made a part 
thereof. It reads :— 

This order will not pay the benefits of members who commit 
suicide, whether sane or insane, except it be committed in 
delirium resulting from illness, or while the member is under 
treatment for insanity, or has been judicially declared to be 
insane; but in all cases not within said exceptions, the amount 
of money contributed to the benefit fund by such members, 
shall be returned and shall be paid to the beneficiaries out of 
said fund in lieu of the benefit. 

A section of the constitution of the Supreme Court of Honor 
in force when the benefit certificate was issued and at the date 
of the holder's death, is as follows :— 

Sec. 99. After two years certificates of membership shall be 
incontestable for any cause except fraud, violation of the con- 
stitution or laws of this order, or a failure to pay the assess- 
ments for the benefit and general funds as provided by the 
laws. 

Defendant in error had judgment in the court below. 

The sole question invo!ved is whether the provision in the 
benefit certificate which renders it incontestable after two years 
is void when it appears that the insured took his own life. Coun- 
sel for plaintiff in error rely on the case of Ritter vs. Mutual Life 
Insurance Co. (169 U. S., 139), which in effect holds that where 
there is no provision in a policy of insurance respecting suicide 
it will be avoided by the death of the insured by his own hand; 
that public policy requires that self-destruction should avoid the 
policy. That case was decided on the facts presented in the rec- 
ord, which showed an absence of any agreement in the policy 
respecting death by suicide. It was concluded that in such cases 
there is an implied agreement that the insured will not destroy 
himself. It cannot be denied that much of the argument of the 
learned justice who delivered the opinion is applicable to the 


case before us. We must, however, look at the facts on which 
VoL. XXXIIT.—26. 
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the conclusion of the court rested, and see how near they coin- 
cide with the facts in the present case in order to determine the 
force of the decision as an authority to be followed. As before 
stated, in the Ritter Case, there was no stipulation in the policy 
respecting suicide. The amount of the insurance was payable at 
death to the estate of the insured, and not to any particular per- 
son as beneficiary. Missouri has a statute excluding suicide as 
a defense to an action on an insurance policy unless it can be 
shown that self-destruction was contemplated by the insured at 
the time of making the application. This statute has been held 
to be valid without apparent question that it contravenes public 
policy: Knights Templars’ Indemnity Co. vs. Jarman, 187 U. S., 
197; Haynie vs. Knights Templars’ & Masons’ Indem. Co., 139 
Mo., 416; Christian vs. Ins. Co., 143 Mo., 460; Logan vs. Fi- 
delity & Casualty Co., 146 Mo., 114. 

In Patterson and others vs. The Natural Premium Mutual Life 
Ins. Co. (100 Wis., 118) it is said: ‘The fact that insurance com- 
panies have almost universally deemed it necessary to insert in 
their policies provisions exempting them from liability in case of 
suicide, ‘sane, or insane,’ may, perhaps, also be considered as 
showing the general trend of opinion upon the subject in insur- 
ance circles; but, whether this deduction is to be properly drawn 
or not, we think it certain that the fact that life insurance policies 
universally contain this provision is of weight in determining the 
construction to be placed upon a policy which omits all specific 
reference to suicide, and also ostentatiously contains a clause 
providing that it shall be absolutely incontestable for any cause 
save for non-payment of premiums or misstatement of age. 
What would an applicant for insurance be entitled to think was 
the meaning of such a policy, when presented to him, garnished 
with the usual and customary commendations of the average 
solicitor of insurance? Certainly he would not think that its 
legal effect was the same as that of a policy containing the usual 
provisions against suicide, sane or insane. 

It was further held in the decision quoted from that the inter- 
est, which passes to the administrator of the beneficiary in the 
case of his death, and falls within the New York and Minnesota 
rule, which is, as against such a beneficiary, suicide by the in- 
sured while sane is not a defense, in the absence of a provision 
to that effect in the policv. The court said: “Nor would the ap- 
plication of that principle to this case necessarily conflict with the 
Ritter Case, where the policy was in favor of the estate of the in- 











1904. ] Supreme Court of Honor vs. Updegraff. 403 


sured. It may well be in such a case that the intentional suicide of 
the insured while sane would prevent a recovery of his personal 
representatives, and yet not prevent a recovery in case of a policy 
in favor of beneficiaries who had a subsisting, vested interest in 
the policy at the time of the suicide, and who could not, if they 
would, prevent the act of the insured. * * * The incontesta- 
ble clause would seem to effectually bar this defense. If this 
clause be not altogether a glittering generality, put in for no 
purpose except to induce men to insure, it would seem that it 
must cover such misstatements or omissions as are here alleged. 
Such clauses have been upheld by various courts: Wright vs. 
Mut. B. L. Ass’n, 118 N. Y., 237; Simpson vs. Life Ins. Co., 115 
N. C., 393; Goodwin vs. Provident S. L. Assur. Ass’n, 97 Iowa, 
226; Kline vs. Nat. B. Ass’n, 111 Ind., 162.” 

In Royal Circle vs. Achterrath, a late decision by the Supreme 
Court of Illinois, the precise question involved is decided against 
the contention of counsel for plaintiff in error. The case of 
Goodwin vs. Provident S. L. Assur. Ass’n (97 Iowa, 226) takes 
the same view. See, to same effect, Mareck vs. Mutual Reserve 
Fund Life Ass’n, 62 Minn., 39. We deem it unnecessary to say 
more than has been expressed in the decisions favorable to de- 
fendant in error which we quoted from and cited. They fully 
cover the case, and meet with our approval. 

The judgment of the court below will be affirmed. All the 
justices concurring. 
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SUPREME COURT OF KANSAS. 


v8. 


PHENIX INS. CO." 


A dwelling house, owned by a minor twelve years of age, was insured in 
his name. In May, 1894, it was destroyed by fire. The policy con- 
tained a condition that no suit or action for the recovery of any loss 
shoud be maintainable unless commenced within twelve months after 
the fire. In 1902, when the insured reached his majority, be brought 
an action on the policy to recover the amount of his loss. Held, That 
the contract limitation controlled the general statute of limitations, 
and that the action was barred. 


Error from Court of Common Pleas, Wyandotte County. 
Action by Kenneth Mead against the Phoenix Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. 


CARROLL, MONAHAN & WARREN, for Plaintiff in Error. 
McANANY & ALDEN, for Defendant in Error. 
SMITH, J. 

In March, 1894, Kenneth Mead was a minor, twelve years of 
age, and the owner of two Jots on which there stood a frame 
dwelling. The building was destroyed by fire on May 11, 1894, 
while insured for $600 in the defendant in error company. Soon 
after the loss the mother of the insured settled with the company. 
for $475. through her attorney, C. C. Dail. On May 26, 1902, 
after Kenneth Mead became of age, he brought this action 
against the insurance company to recover the amount of the 
policy, with interest. The petition sets out the fact of the fire, 
notice of the loss to the company, and the date and number of 
the policy, and avers that plaintiff on his part had performed all 
of its conditions. The petition had attached to it as an exhibit 
a copy of the policy, with an allegation as follows: ‘The plain- 
tiff further says that shortly thereafter; to wit, August 2, 1894, 
through and by a conspiracy between defendant and another per- 
son, one C. C. Dail, the said policy, No. 4,930, was surreptitiously 
obtained from this plaintiff, then still a minor, and for a small 
consideration from defendant to said Dail delivered unlawfully 
and wrongfully to defendant, and by it canceled so that, if the 
copy of said policy which is hereto attached marked ‘ Exhibit 
A,’ and made part hereof, is not an exact copy, the failure thereof 
“* Decision rendered, February 6, 1904. Syllabus by the Court. 
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is attributable to the cancellation of the same by defendant. 
Plaintiff further says that at said time, nor until the year 1896, he 
did not have any guardian to represent his interests in that or 
any other respect, and that only on about the 15th day of May, 
1902, did he, when he became of full age, acquire the right to do 
so himself, and if any default has accrued in premises against 
him, he pleads his minority against the same.” The answer of 
the defendant below contained three defenses: First, a general 
denial; second, breach of covenant to give immediate notice of 
loss and make proof within sixty days; third, a failure to bring 
an action on the policy within twelve months after the fire. To 
these defenses plaintiff below replied that after the fire he had 
done all things required by him by the conditions of the policy, 
and that “through and by a conspiracy between said defendant 
and one C. C. Dail, for a small sum as in payment of said loss so 
covered by said policy, said defendant unlawfully and wrongfully 
obtained said policy from the said C. C. Dail, and converted said 
policy to its own use, and canceled the same, whereby it waived 
all the conditions of said policy required to be complied with by 
said plaintiff if they had not been complied with by him, which 
plaintiff asserts had been done.” A trial was had before the 
court, resulting in a judgment for the defendant below. 


The policy contained this condition :— 


No suit or action on this policy for the recovery of any claim 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months after the fire. 

It is clear that the action was based on the contract of indem- 
nity to recover the loss. The allegation in the petition respect- 
ing a conspiracy between the company and Dail was made to 
excuse plaintiff in his failure to set up a true copy of the policy. 
The action was not founded on the conspiracy. It did not sound 
in tort. In the plaintiff’s reply he alleged that the conditions pre- 
cedent to a recovery by him had been waived by the insurance 
company in wrongfully obtaining the policy from Dail, thus con- 
fessing that he was bound by all the provisions in the insurance 
contract except the conditions pleaded in the answer. The action 
of plaintiff below was barred by the limitation of time fixed in the 
policy for the commencement of an action, which was twelve 
months from the time of loss. When the policy was issued and 
the loss occurred, the agreement limiting the time within which 
an action to recover on the insurance contract might be com- 
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menced was not illegal: McElroy vs. Insurance Co. 48 Kan., 
200. By chapter 91, p. 182, Laws 1897, such contracts are no 
longer permitted: Gen. St., 1901, § 4446, subd. 7. The contract 
limitation in the policy controls the general statute of limitations, 
and is good even against minor beneficiaries: Suggs vs. Insurance 
Co., 71 Tex., 579; O’Laughlin vs. Union Central Life Ins. Co. 
(C. C.), 3 McCrary, 543. See, also, Riddlesbarger vs. Hartford 
Insurance Co., 7 Wall., 386. In McElroy vs. Insurance Co., 
supra, the dismissal of an action brought within the time required 
by the policy was held not to extend the time to begin another 
within a year, under section 4451, Gen. St., 1901. 

The judgment of the court below will be affirmed. All the jus- 
tices concurring. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 


SUPREME COUNCIL A. L. H. 
v8. 


CHAMPE.* 


A benevolent society passed a by-law in violation of the contractual rights 
of its members, reducing the amount of its benefits. 


Held, That a member who, after notice of the by-law, paid the reduced 
assessment provided by the by-law, after notifying the society by let- 
ter that he did not consent to the reduction, when the society refused 
to receive larger payments, did not thereby assent to the reduction, 
and the beneficiary was not precluded from recovering the original 
amount. 


Where there was evidence of such letter being mailed and the company 
did not deny receiving it, the admission of a press copy given to the 
beneficiary by insured was not error. 


A letter from the secretary to an agent, instructing him that only reduced 
assessments would be acccepted was admissible as evidence to excuse 
a tender of the original amount by the insured. 


In Error to the Circuit Court of the United States for the 
Eastern District of Tennessee. 
Before Lurton, Severens, and Richards, C. JJ. 


J. H. Frantz (Wricut & FRANTz, of counsel), for Plaintiff in 
Error. 
CHas. Hays Brown, for Defendant in Error. 


* Decision rendered, Frb. 2, 1904. 
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RICHARDS, C. J. 


Benjamin F. Champe became in September, 1881, a member 
of the fraternal and beneficial order known as the American 
Legion of Honor, and, as a “companion of the sixth degree,” 
took and held, from that time on, a benefit certificate or insur- 
ance policy of $5,000, payable on his death to his wife, the plain- 
tiff below. He died January 8, 1902, and this suit was to collect 
the full amount due on this certificate. The defendant below, 
having tendered $2,000 when the proofs of death were filed, re- 
sisted the payment of any further amount on the ground that in 
August, 1900, at a meeting of the supreme council of the order, 
at which the deceased member was present by the representa- 
tives from his State, a by-law known as “By-Law 55,” was 
adopted, which reduced the amount to be paid on any benefit 
certificate of more than $2,000, whether theretofore or thereafter 
issued, to $2,000, and that the deceased, being duly notified of the 
passage of this by-law, agreed to and acquiesced in the same, and 
from October I, 1900, when it took effect, paid his dues and as- 
sessments on the basis of a $2,000 certificate. For replication, 
the plaintiff below submitted that by-law 55 was illegal and void, 
and averred that her husband had never agreed to, or acquiesced 
in, the same, but had protested against the attempt to cut down 
his policy without his consent, and had paid the assessments on 
the lower basis only because they were the only assessments he 
was required or permitted to pay. At the conclusion of the evi- 
dence, the court declined to direct a verdict for only $2,000, and 
instructed the jury that by-law 55 was invalid and void, but left 
it to the jury to say whether the deceased member had agreed 
to, and acquiesced in, the change of his certificate from $5,000 
to $2,000. The jury found in favor of the plaintiff for the full 
amount, and, the court having declined to set aside the judg- 
ment, the case is here on error; the assignments going to the 
refusal of the court to instruct as requested, and to the admis- 
sion of certain testimony bearing upon the question of acquies- 
cence. 

The attempt of this order, by the pasage of by-law 55, to re- 
duce its certificates, and thus repudiate, in part, its obligations, 
has already been held to be in gross violation of the contractual 
rights of the members affected, and their beneficiaries, and 
therefore invalid and void: Supreme Council of American Le- 
gion of Honor vs. Getz, 112 Fed., 119, 50 C. C. A., 153. An in- 
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surance certificate or policy is not a one-sided thing. It takes 
two to make it, and two to unmake it, and there are rights and 
obligations on both sides. Champe became a member of the 
Centennial Council of the order, at Nashville, in 1881, and at 
that time, when he was about forty years old, took out a certifi- 
cate for $5,000 on his life. In March, 1897, the membership of 
the Centennial Council having dwindled below the number re- 
quired to do business, Champe was transferred to the Alpha 
Council, of Boston, and, from that time on, paid his dues and 
assessments to it, through its collector. From September, 1881, 
to October, 1900, when by-law 55 went into effect, he paid his 
assessments on the $5,000 basis. The last monthly assessment 
he paid was $18.60. If the preceding assessments were the same, 
he had paid, not including dues, at the rate of $223.20 a year, or, 
in the nineteen years, over $4,000. Having thus paid the order 
enough money to equal, with interest, the face of his $5,000 
certificate, the sole question submitted to the jury was whether, 
when notified of the passage of by-law 55, he agreed to, and 
acquiesced in, the invalid effort to cut his certificate 60 per cent 
and pay his widow but $2,000, although he had already paid the 
order more than $4,000. 


When Champe got the notice, in September, 1900, that by-law 
55 had been passed, and future assessments would be received 
only on the $2,000 basis, he was naturally deeply concerned (his 
health being then impaired); and he consulted his wife and 
brother-in-law, Stahlman, and, with their knowledge and ap- 
proval, along with the new assessment of $7.44 on the reduced 
basis, transmitted by mail (as plaintiff claimed) to the collector 
at Boston the following letter :— 


Nashville, Tenn., Oct. 29, 1go0. 
Mr. L. B. Poole, Collector A. L. of H., Boston, Mass.: Dear 
Sir—Inclosed find money order for $7.44, being all that I am 
permitted to pay on my benefit certificate of $5,000 (which I 
refuse to surrender). The payment being made upon the basis 
of $2,000, but in paying it I do not ratify the action of the Su- 
preme Council, A. L. of H., in reducing the amount of my 
benefit certificate of $5,000 to $2,000, but I pay the $7.44, 
being all that I am required or permitted to pay. 
Very respectfully, 
Enc. [Signed ] B. F. Champe. 


It was admitted by the defendant that on October 29, 1900, the 
date of the letter, there was issued to B. F. Champe, at Nash- 
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ville, a money order for $7.44, payable to “L. B. Poole, Collector 
A. L. of H., Boston, Mass;” and Miss Poole, the collector, 
testified she received this money order, but she was unable to 
say whether she did or did not receive the letter. She would not, 
however, swear that she did not receive it. Mrs. Champe testi- 
fied that her husband brought her a press copy of the letter, the 
signature to which she identified as his, and told her that he had 
mailed it with the assessment. Stahlman testified that the de- 
ceased consulted him, that the letter was written in conformity 
with his suggestion, and that he saw the original. The witness 
was quite sure that, when the deceased showed him the letter, he 
also showed him the postoffice order which the letter called for, 
and that he inclosed the letter and postoffice order in a stamped 
envelope, addressed to the collector at Boston, and sealed the 
same, going immediately after the interview direct to the post- 
office to mail it. While the witness did not see the deceased mail 
the letter, the latter stated upon his return that he had mailed it, 
and some days thereafter showed the witness the card acknowl- 
edging the receipt of the postoffice order for $7.44. In view of 
these facts, we are unable to perceive any valid ground for the 
objection to the introduction of the press copy of the letter. 
Both Mrs. Champe and Stahlman testified that the deceased had 
consulted with them, and decided to send along with the assess- 
ment a letter protesting against the reduction of his certificate. 
Stahlman saw the original that was to be mailed. If the letter 
was mailed, and received, it was the fault of the defendant that 
it was not produced. The collector would not swear it was not 
received. In default of the original, the court properly permitted 
the press copy to go in. Whether the original was mailed, or 
not, was a question for the jury. 

It is also urged the court erred in admitting a letter written by 
the supreme secretary of the order to the collector of the council 
at Knoxville. This letter was written November 8, 1900, imme- 
diately after the receipt of the first assessment collected under 
by-law 55. The collector at Knoxville had accepted and trans- 
mitted certain assessments in excess of what was due on the 
$2,000 basis. The letter denounced his action as illegal, and di- 
rected him to return the overpayments immediately; stating 
that, since the fixing of the maximum death benefit at $2,000, 
assessments in excess could not be accepted. The letter was 
introduced solely to show the position taken by the general 
council with respect to the receipt of assessments after by-law 55 
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went into effect. The court did not err in admitting it. Such 
being the rule laid down by the supreme authority of the order, 
it was not necessary, and would have been a vain thing, for the 
decreased to tender amounts in excess of the assessments re- 
quired: Supreme Council, A. L. of H., vs. Orcutt, 56 C. C. A., 
294. The judgment of the court below is affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SMITH 
vs. 
ZETNA LIFE INS CO.* 
The occupation of insured was stated in the application for an accident 
policy to be that of a cotton manufacturer, and he was so described 


in the policy, which provided it did not cover injuries through volun- 
tary exposure to unnecessary danger. 


Held, That riding a steeple-chase, even as an amateur, was such voluntary 
exposure as debarred recovery for injuries received. 

Held, That knowledge by the agent that insured occasionally so rode did 
not affect the case where the liability depended on the terms of the 
policy. 

Appeal from Supreme Judicial Court, Worcester County. 

Action by Harry W. Smith against the A&tna Life Insurance 

Company. From a judgment for defendant, plaintiff appeals. 


FRANK B. Smitru, T. H. GAGE, JR., and FRANK H. DRESSER, 
jor Appellant. 
HERBERT PARKER and HENRY H. FULLER, for Appellee. 


MorvTon, J. 


This is an action to recover indemnity under an accident insur- 
ance policy for injuries received by the plaintiff while engaged in 
riding a steeple-chase. The case was heard by the court upon 
agreed facts, and the court found and entered judgment for the 
defendant, and the plaintiff appealed. 

The policy in suit is a renewal policy, and expired June 6, IgoT. 
The accident occurred June 1, 1901. The original policy was is- 
sued in 1895, and ran for one year. There have been successive 
renewals from year to year as each expired. In the application 
on which the origina! policy was issued, the plaintiff's occupa- 
tion was stated to be that of a cotton manufacturer. The appli- 


* Decision reudered, February 24, 1904. 
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cation required that the “occupations” of the applicant “should 
be fully stated.” In the policy the plaintiff was described as “a 
cotton manufacturer by occupation.” Amongst the conditions 
on which the policy was issued was one that the policv should 
not cover injuries caused by “voluntary exposure to unneces- 
sary danger.” On May 28, Igo1, the defendant learned that the 
plaintiff engaged in steeple-chase riding, and directed its agent 
in Worcester to cancel the plaintiff’s policy, on the ground that 
it could not assume that hazard or take the chance of a claim. 
Thereupon the defendant’s agent sent a check for the unearned 
premium to the agents through whom the plaintiff had procured 
the policy, and to whom he had paid the premiums, with a re- 
quest to notify the plaintiff that the policy had been canceled, and 
to return it. The plaintiff was absent from the city, and his 
bookkeeper opened the letter containing the notice and check, 
and, after communicating with the agents through whom the 
plaintiff had obtained the policy, and being assured by them that 
it would be al! right to do so, delivered up the policy. There was 
a provision in the policy giving the defendant the right to cancel 
it upon returning the unearned premium. Upon being informed 
as to what had taken place in his absence, the plaintiff repudiated 
what had been done, and notified the defendant he held the check 
subject to their order. 

There are two questions before us: (1) Whether the plaintiff’s 
injuries were received in consequence of a voluntary exposure to 
an unnecessary danger, within the meaning of the policy; and 
(2) whether the policy had been duly canceled before the acci- 
dent. 

We do not find it necessary to consider whether the policy had 
been duly canceled, as we are of opinion that there was a volun- 
tary exposure to unnecessary danger. Steeple-chase riding, as 
commonly understood, differs from ordinary riding and driving, 
and involves elements of unusual hazard and danger. There can 
be no question that the danger was unnecessary, and that the 
exposure to it was voluntary. There was nothing in the descrip- 
tion of the occupation of the plaintiff which included steeple- 
chase riding. It cannot be said to be an incident to the occupa- 
tion of a cotton manufacturer. We do not mean to say that an 
accident policy containing a provision like that contained in the 
policy in this case against voluntary exposure to unnecessary 
danger debars the insured from recovery if injured while en- 
gaged in the common sports and amusements. But in steeple- 
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chase riding the liability to accident is much greater than in the 
ordinary sports and amusements. The fact that the race in 
which the plaintiff was injured was for amateurs makes no dif- 
ference. Neither does the circumstance that the defendant’s 
agent was aware that the plaintiff occasionally rode steeple- 
chase races make any difference. The liability of the defendant 
depends on the terms of the policy, and whether an accident sus- 
tained in steeple-chase riding comes within them. For reasons 
already given, we do not think that it does. Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


LARSEN 
v8. 


THURINGIA AMERICAN INS. CO.* 


An agent accustomed to procure insurance in other companies than those 
which he represented. was requested by insured, whose insurance he 
was accustomed to place, to procure insurance on his machine shop 
without reference to any special companies or the amount to be car- 
ried by each. The policy in suit which provided for cancellation on 
five days’ notice, and two others, were procured and delivered. Two 
days before the fire the agent received notice to cancel the policy in 
suit, stating that he would be allowed until 12 o’clock to place the 
risk elsewhere, and at once replaced it in another company. He in- 
formed the insured of what he had done after the fire. The insured 
replied that it made no difference to him, and at the request of the 
agent surrendered to him the defendant’s policy in exchange for the 
other. Afterward, at the adjustment of the loss, the plaintiff acqui- 
esced in the views of the adjusters of the other companies the de- 
fendant not being represented, that defendant was also liable, and 
agreed to, and accepted, their pro rata shares of the loss on the basis 
that its policy was also to be included. 

Held, That whether the agent was authorized to cancel or not, his act was 
ratified by insured, and the defendant was not liable. 

Held, That the plaintiff having accepted the substituted policy in place of 
that of defendant, and received payment on it according to the pro rata 
agreed on by the adjusters, could not claim that the surrender was 
without consideration, and that defendant’s policy was still liable. 


Appeal from Appellate Court, First District. Action by Ivert 
Larsen against the Thuringia American Insurance Company. A 
judgment for defendant was affirmed by the Appellate Court 
(108 Ill. App., 420), and plaintiff appeals. 

* Decision rendered, Feb. 17, 1904. 
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BULKLEY, GRAY & MORE (FRED L. DIVINE, of counsel), for 
Appellant. 

LACKNER, Butz & MILLER, for Appellee. 

RICKS, J. 

This is an appeal from a judgment of the Appellate Court for 
the First District affirming a judgment of the Circuit Court of 
Cook County for costs in favor of appellee in a suit brought by 
appellant against appellee in an action of assumpsit on an insur- 
ance policy. The cause is here upon a certificate of importance, 
Trial was had before a jury in the court below, and at the close 
of the evidence the court directed the jury to find the issues for 
the defendant, which was done, and judgment for costs entered 
upon the verdict. No other instructions were offered, and no. 
questions of law raised except as to the propriety of the court 
giving the instruction directing a verdict. 

Appellant is a machinist doing business in the city of Chicago, 
and owning a machine shop on Market Street, in that city. One 
N. J. Bennett was an insurance agent and solicitor, who sought 
and received business not only for companies that he repre- 
sented, but procured insurance in companies that he did not rep- 
resent. On the 19th day of January, 1899, appellant called upon 
Mr. Bennett, and directed him to write or have written $2,500, 
insurance upon his (appellant’s) machine shop. Appellant did 
not direct what companies the insurance should be placed with, 
nor was anything said at the time as to the number of policies, or: 
the amount of each, that should be written. The evidence dis- 
closes that Bennett had for some time had the insurance business 
of appellant, and was acquainted with him and his building upon, 
which insurance was sought; and on or about the same day that 
the request for the insurance was made Bennett either wrote or 
procured for and delivered to appellant three policies—one in, 
the Merchants’ Insurance Company for $1,000, one in the North 
German Insurance Company for $1,000, and one in appellee com- 
pany for $500. On the morning of February 23, 1899, the prop- 
erty insured was partially destroyed by fire, and by all the com- 
panies, except appellee, that were interested, the loss was ad- 
justed at $1,981.80. and the amount of the loss is not questioned 
by appellee. Of the loss $360.33 was not paid, and for that this 
suit was brought. 

The only question is as to the liability of appellee under the 
policy issued by it. The policy contained a condition or provi- 
sion for cancellation, by the terms of which, it might be canceled’ 
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at any time at the request of the insured or by the company by 
giving five days’ notice of such cancellation. If canceled by the 
company upon notice, the company was only to have the pro rata 
premium for the time it carried the risk. On the 21st day of 
February, Bennett, the agent, received from appellee a notice 
that it had elected to cancel its policy, and that the holder would 
be allowed until the 21st day of February, 1899, at 12 o’clock, to 
replace the insurance elsewhere. Upon receipt of this notice, 
Bennett, the agent, replaced the insurance to the amount of $500, 
being the same amount as appellee’s policy, in the North British 
& Mercantile Insurance Company, paying the premium therefor 
out of the rebate from the Thuringia policy, as the evidence 
tends to show, or, at all events, without charging any premium 
to appellant. The policy in the North British & Mercantile 
Company was kept by Bennett until after the fire, as he did not 
see appellant from the time he received the notice until the day 
of and after the fire. At their first meeting after the fire Ben- 
nett told appellant of receiving the notice from appellee and of 
the cancellation of its policy, and that he (Bennett) had placed 
the insurance with the North British & Mercantile Company, 
and appellant testifies that he then said it did not make any dif- 
ference to him, just so he got his $2,500 of insurance. After the 
fire appellant engaged the firm of Peckham, Flagg & Peckham, 
who were insurance adjusters, to represent him in the matter of 
his policies, and Mr. Luther N. Flagg, of said firm, did take 
charge of appellant’s policies, and represented him. After Flagg 
had received the policies of appellant, and before the adjustment, 
they together met Bennett, who explained to both Flagg and 
appellant the transaction of the cancellation of the policy issued 
by appellee and of the replacing of that insurance in the North 
British & Mercantile Company, and thereupon requested that 
appellant deliver up to him (Bennett) the policy issued by appel- 
lee, and receive in lieu thereof the one issued by the North Brit- 
ish & Mercantile Company, to which appellant assented, and 
which was done. After receiving this policy, Flagg, representing 
appellant, and adjusters representing the Merchants, the North 
German, and the North British & Mercantile Insurance Compa- 
nies, met, and agreed that the extent of appellant’s loss was 
$1,981.80, as above stated; but it there appeared that each of 
the policies there represented contained the provision :— 


This company shall not be liable under this policy for a 
greater proportion of any loss on the described property, or 
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for loss by and expense of removal from premises endangered 
by fire, than the amount hereby insured shall bear to the whole 
insurance, whether valid or not, or by solvent or insolvent in- 
surers, covering such property. 


Those companies represented at the adjustment insisted that 
at the time of the fire appellee’s policy was still a subsisting 
policy, and that the above provision of their policies (and there 
was the same provision in appellee’s policy) was broad enough to 
require that in prorating the loss among the companies the 
policy held by appellee must be taken into consideration, and the 
basis of the insurance fixed at $3,000 instead of $2,500. To this 
contention appellant assented, and the proportion that it was 
agreed between appellant and the adjusters that should be 
charged to appellee’s policy was $360.33. As we have said, ap- 
pellee was not represented at the adjustment, and did not agree 
to the basis fixed there. 


The facts as above set forth are undisputed, and the only ques- 
tion remaining is as to the liability of appellee under them. The 
appellee contends that it is not liable upon two grounds: First, 
that appellant could and did ratify the acts of Bennett after being 
fully informed as to them; and, secondly, that, if Bennett was 
not the agent of appellant, but was the agent of appellee, and by 
its direction canceled its policy and procured other insurance in 
the place of it, appellant was fully and fairly informed as to the 
entire transaction, and he was put to his election whether he 
would rely upon the policy issued by appellee, or whether he 
would take the policy issued by the North British & Mercantile 
Company in lieu thereof, and that he did elect to and did receive 
the latter policy; and the evidence shows, and it is undisputed, 
that appellant received from the North British & Mercantile 
Company the proportion of the loss that it was agreed at the ad- 
justment should be paid by it. Appellant’s contention is that 
Bennett was not his agent for the purpose of canceling or con- 
senting to the cancellation of appellee’s policy, and did not rep- 
resent him when he replaced the insurance covered by appellee’s 
policy in the policy of the North British & Mercantile Company, 
and that, as he had no knowledge of the transaction until after 
the fire and the loss had been incurred, it did not lie in his power 
then to ratify any agreement by which appellee would be released 
from a liability that had become fixed and substitute another 
therefor, and that appellant received no consideration for such 
agreement, if it was made. It is not claimed by appellant that 
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tion, and certainly not of other transactions ancillary thereto and 
growing out of and arising from the subject-matter thereof. 
Without the agreement of the appellant to accept the North 
British & Mercantile Company’s policy in lieu of the policy held 
from appellee, it may be well doubted if appellee’s liability would 
have been released or affected by anything that had transpired 
up to that time, and also, without the surrender of appellee’s 
policy by appellant as a condition and consideration for the re- 
ceiving of the policy of the North British & Mercantile Com- 
pany, it may well be doubted if that company could have been 
held liable for any part of the loss; but it would seem that when 
appellant was fully advised as to the transaction, and assented 
thereto, and delivered up his policy in the appellee company, and 
received the policy in the North British & Mercantile Company, 
and received payment on that policy according to agreement 
with the adjusters, it cannot lie in him now to say that there was 
no consideration for the surrender of the policy issued by ap- 
pellee, and that appellee is not relieved from liability by that 
transaction. 

Counsel for appellant urge that the case of Hartford Fire Ins. 
Co. vs. McKenzie (270 Ill. App., 615) is in point, and, in effect, 
holds that under the circumstances of this case there could be no 
ratification of the acts of Bennett, the agent. We are unable to 
adopt the view of that case as urged by appellant. There the no- 
tice of cancellation was, as here, given to the agent, and the 
agent started to write, or began to write, a policy in the Hart- 
ford Company on the same property. He did not, however, do 
so, but he did go through the process of making charges on his 
books against the insured for the new policy, and credited the 
insurance company with the same. Before the policy was issued, 
and before the insured had any knowledge of such policy, his 
property was destroyed, and he elected to surrender, or agreed 
to the cancellation of, the first policy, and the acceptance of the 
second; but the Hartford Company, whose policy was the sec- 
ond, denied liability, denied the authority of its agent to take the 
risk, which was extra-hazardous, and had been refused by several 
companies, without its knowledge, and denied liability upon the 
further ground that its policy provided that it should be void if 
there was any other insurance, and it was held in that case that, 
as the first policy was not released at the time of the loss or the 
cancellation consented to by the insured, it was subsisting insur- 


ance, and avoided the Hartford policy. 
VoL. XXXIII.—27. 
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he was at any time to have more than $2,500 insurance upon his. 
property. The North British & Mercantile Company at no time 
denied its liability, but acknowledged the same and paid accord- 
ing to the adjustment. We can see no reason, and none has been 
pointed out, why appellant could not ratify the acts of Bennett 
if they were not authorized at the time they were done, if he was 
fully and fairly informed as to such acts, and why such ratifica- 
tion would not and ought not to be binding upon him. The gen- 
eral rule seems to be that one may ratify that which is done by 
another if he could have himself done the same thing in the first 
instance: 1 Am. & Eng. Ency. of Law (2d Ed.), 1184; Zottman 
vs. San Francisco, 20 Cal., 96. It is said that “ratification, as it 
relates to the law of agency, is the express or implied adoption 
of the acts of another by one for whom the other assumes to be 
acting, but without authority; and this results as effectually to 
establish the duties, rights, and liabilities of an agency as if the 
acts ratified had been fully authorized in the beginning :” 1 Am. 
& Eng. Ency. of Law (2d Ed.), 1181. 

Appellant does not contend that he was not fully advised as to 
all the facts relating to the cancellation of appellee’s policy and 
the issuance of the policy to replace the same, which was re- 
ceived by him; but counsel now urge that he would not have ac- 
cepted the same had he known that in the adjustment of his loss 
appellee’s policy must be taken into account in determining the 
whole amount of insurance. We are not called upon to deter- 
mine whether, as a matter of law, the insurance companies at 
that adjustment had the right to make the insistence that the 
insurance should be prorated upon the basis of $3,000 insurance 
instead of $2,500. If they did have that right, it was not due to 
any newly discovered or undisclosed fact between Bennett and 
appellant at the time appellant accepted the policy in the North 
British & Mercantile Company and surrendered the policy issued 
by appellee, because ail the policies that appellant had, including 
that of appellee and the one that he received in lieu thereof, con- 
tained the provisions relied upon by the adjusters for the other 
companies, and their right to such insistence, and the duty of 
appellant to yield to the same in the adjustment of his loss, was a 
question of law, and not a question of fact. 

It is a familiar principle that, though one may be entitled to be 
invested with all the facts pertaining to a transaction before he 
can be bound, it is not incumbent on the part of those who claim 
he is so bound to explain to him the legal effect of the transac- 
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tion and evidence of the plaintiff in the court below, are that 
plaintiff is an illiterate washerwoman, and that an agent of de- 
fendant came to her and represented that he would give her a 
contract for life insurance for twenty cents a week for five years, 
and that on payment of this amount she would receive a paid-up 
policy on her life for $150; that in conformity to this agreement 
and understanding she signed by her mark an application for in- 
surance, as she supposed, for this amount; that a contract of in- 
surance was delivered to her, and that she made payment at the 
rate of twenty cents a week on this contract for nearly three 
years, when one of defendant’s agents informed her that the rate 
of twenty cents a week was more than she was required to pay, 
and that he would give her another writing that would enable her 
to have the insurance at fifteen cents a week; that thereafter she 
continued to pay and did pay fifteen cents a week on her contract 
until the expiration of five years, when she went to the office of 
the defendant company, and demanded a paid-up policy for $150 
on her life; that this was refused, and she thereupon instituted 
suit to recover the premiums paid under this contract. The de- 
fendant insurance company contended that no false representa- 
tions were made to plaintiff; that they delivered to her a policy 
of life insurance for $123 on her first application; that she de- 
faulted in the payment of the premiums of twenty cents a week 
on this policy for about three months, and the policy first issued 
was thereupon canceled for nonpayment of premium, and that 
afterward it delivered to her another policy for $93 on payment 
of fifteen cents a week, which she paid for less than three years, 
when she demanded a paid-up policy for $150, which was refused; 
that the second policy was thereupon canceled for nonpayment of 
premium. 

This, from a quite Jengthy record, presents the conflicting 
questions of fact submitted by the trial court to the jury at the 
hearing in the District Court. None of the instructions given by 
the trial court were excepted to or complained of, but defend- 
ant contends that, under the pleadings and evidence, it was en- 
titled to have a verdict directed in its favor in the court below. 

While it is true that it is the duty of a party claiming injuries 
by reason of fraudulent representations to make his objections 
known within a reasonable time after his discovery of the fraud, 
and while his neglect or refusal to do so is held to operate as an 
acquiescence in the representations made, yet, under circum- 
stances such as surround the case at bar, it is generally a mixed 
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We regard the case of Arnfeld & Son vs. Assurance Co. (172 
Pa., 605) as very similar in its facts to the facts of the case at bar, 
and the reasoning of that case very cogent, and in support of the 
views we entertain. 

We think upon both grounds—that of ratification and election 
—under the facts disclosed by this record appellant was bound 
by the bargain he had advisedly made, and that the judgments of 
the Circuit and Appellate Courts are right, and the judgment of 
the Appellate Court is affirmed. Judgment affirmed. 


SUPREME COURT OF NEBRASKA. 


PRUDENTIAL INS. CO. OF AMERICA 
vs. 
CONNELLY.* 


Where an illiterate woman is induced by an agent to take a policy, repre- 
senting that it would be paid up in five years, and she only discovers 
the deception at the end of that time, she is not necessarily guilty of 
such laches, in not having the policy read to her, as to debar her from 
recovering back her premiums. 


Commissioners’ Opinion. Department No. 1. Error to Dis- 
trict Court, Douglas County. Action by Kate Connelly against 
the Prudential Insurance Company of America. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Hiram A. StTuRGES, for Plaintiff in Error. 
Davip Von E?rteEN, for Defendant in Error. 
OLDHAM, C. 

This is an action instituted in the court below to recover pre- 
miums paid on a life insurance policy for the alleged fraud prac- 
ticed upon plaintiff by the agent of defendant insurance company 
in procuring the contract of insurance. The case was originally 
instituted before a justice of the peace in Douglas County, Neb., 
where plaintiff had judgment. The case was appealed to the Dis- 
trict Court of Douglas County, where, on trial before a jury, 
plaintiff again obtained judgment for $33.80, and defendant 
brings error to this court. 

The facts underlying this controversy, as disclosed by the peti- 
“S Decision rendered, March2,19% ..\\.\_\_\.\.\\\ 
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question of law and fact as to whether the party complaining has 
used proper diligence in ascertaining the fraud, and there is no 
fast or loose rule which fixes the exact time in days, months, or 
years in which this discovery may be made in order to permit one 
defrauded to take advantage of the imposition practiced upon 
him. 

It clearly appears in the instant case that plaintiff was an abso- 
lutely illiterate washwoman; that when she received what, ac- 
cording to her testimony, she presumed to be her contract for 
insurance, she put the paper away in her trunk, and retained it 
there until, according to her theory, she had made the requisite 
number of payments to entitle her to a paid-up policy for $150; 
and when she went to the office of defendants, as she says she 
had been directed to do, and presented her papers, and asked for 
a paid-up policy, this was refused, and she thereupon sought to 
rescind the contract, and brought this suit for the purpose of 
recovering the premiums paid. 

While we cannot commend the diligence of plaintiff in not 
sooner investigating her contract, yet we do not feel constrained 
to say, as a matter of law, that her failure to have the contract 
read to her by some one who understood it should absolutely bar 
her from her right to recover from the fraud which she alleges was 
practiced upon her in procuring the contract. The issues of fact 
have been twice found in her favor in the lower courts, and, as 
there is no complaint made of the instructions given by the 
learned trial judge in the District Court, we recommend that the 
judgment of the District Court be affirmed. 

Ames and Hastings, CC., concur. 

PER CURIAM. 

The conclusions reached by the Commissioners are approved, 
and, it appearing that the adoption of the recommendations made 
will result in a right decision of the cause, it is ordered that the 
judgment of the District Court be affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 





COFFIN 
v8. 


NEW YORK LIFE INS. CO.* 


In the absence of evidence that the first premium was paid, the company 
put in evidence a receipt signed with the name of insured for the 
policy expressed to be “for inspection,’ which was testified by the 
agent to have been drawn by himself and signed in his presence by 
insured in exchange for the policy. 


Held, That evidence of a statement by the agent that he had delivered the 
policy, and held what was equivalent to the premium, and of one 
familiar with the signature of insured that he did not regard the 
signature as his, was not sufficient to sustain a claim of the delivery of 
the policy in the face of the receipt. 

In Error to the Circuit Court of the United States for the 


District of Rhode Island. 
Before Putnam, C. J., and Aldrich and Lowell, D. JJ. 


WILLIAM P. SHEFFIELD, JR., for Plaintiff in Error. 
RATHBONE GARDNER (Richard B. Comstock, on the brief), for 
Defendant in Error. 


LOWELL, D. J. 

This was an action upon a policy of life insurance. The plaintiff 
put in evidence the policy, and made undisputed proof of death. 
Thereafter the defendant offered in evidence a receipt signed 
with the name of the insured, and expressed to be for “inspec- 
tion.” Newman, the defendant’t agent, testified that this receipt 
was drawn up by himself, signed by the insured in his presence, 
and delivered to him by the insured upon his handing over the 
policy to the latter. In rebuttal the plaintiff offered evidence of 
a conversation on the day of the receipt in which the agent said 
that he had done a good stroke of business, had delivered the 
policy to the insured, and had in his pocket what was good for 
the premium. The administrator of the insured, who was fa- 
miliar with his signature, testified on cross-examination by the 
defendant’s counsel that he did not consider the signature to the 
receipt was Coffin’s signature; that he never saw him sign his 
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name that way; that he would not say it was not Coffin’s signa- 
ture, but had never seen him sign in that way. Being called by the 
plaintiff in rebuttal, he identified various undisputed signatures 
of Coffin, but these were not offered in evidence, and he was 
asked nothing further concerning the genuineness of the signa- 
ture to the receipt. No other testimony concerning the alleged 
signature of the insured was introduced. The presiding judge 
directed a verdict for the defendant, and the plaintiff duly ex- 
cepted. 

The plaintiff contended that there was evidence to show that 
the receipt was not signed by Coffin, and so that there was evi- 
dence that the delivery of the policy to him was unconditional. 
By proving that the policy, complete in form, came from Coffin’s 
custody, the plaintiff made a prima facie case; yet, after all the 
testimony was in, the burden of proving delivery rested upon 
her. See Hartford Fire Ins. Co. vs. Wilson, 187 U. S., 467. 
Upon the whole, we are of opinion that she has not sustained 
that burden by evidence sufficient to warrant a finding in her 
favor upon this essential element of the case. The vague state- 
ment of the defendant’s agent, who doubtless expected that Cof- 
fin's inspection of the policy would lead him to take out the in- 
surance, had no appreciable tendency to contradict the agent’s 
evidence regarding the exchange of the policy and the receipt. 
The testimony of the administrator, who could not say that the 
signature was not Coffin’s, might well be considered by the judge 
of the court below insufficient to warrant a finding by the jury 
that ‘the agent had committed forgery. Moreover, if Newman’s 
testimony is accepted, the first premium was not paid. No evi- 
dence of payment was offered by the plaintiff, and non-payment 
of the premium made it extremely unlikely that the delivery was 
unconditional. It is true that there are some authorities which 
hold that the clause in the policy which acknowledges the pay- 
ment of the first premium is conclusive evidence of payment. 
The authorities on this point, however, differing in the weight 
which they attach to the clause in the policy, do not deem it a 
substitute for due proof of delivery. All the evidence taken to- 
gether fails to furnish this proof, or sufficient evidence of de- 
livery to warrant a verdict for the plaintiff. 

The judgment of the Circuit Court is affirmed, and the de- 
fendant in error will recover the costs of appeal. 
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SUPREME COURT OF PENNSYLVANIA. 


BROWN 
v8. 


PENNSYLVANIA CASUALTY CO.* 


Where insured knew the premium was overdue, had promised to pay on a 
stipulated date, and was told that meanwhile he was carrying his own 
risk, there can be no recovery. 


The fact that an agent had, in certain cases, given credit for premiums, is 
not evidence of a custom of waiving premium payment that would 
bind the company. 


Appeal from Court of Common Pleas, Allegheny County. Ac- 
tion by Anna Z. Brown, administratrix of John P. Brown, de- 
ceased, against the Pennsylvania Casualty Company. Judgment 
for defendant, and plaintiff appeals. 

At the trial the following offer was made: “I propose to 
prove by the witness that he has told two witnesses in court, on 
different occasions, that it is the practice of the agency here to 
give credit for premiums in certain cases., I propose further to 
show that the general agent, the witness, offered to give credit, 
and to deliver the policies to the witnesses named. This for the 
purpose of showing that it is a custom of the agency here to de- 
liver policies and give credit for premiums. (Objected to as in- 
competent and irrelevant. Objection sustained, and bill sealed 
for plaintiff.)” The court gave binding instructions for defendant. 

Argued before Mitchell, C. J., and Dean, Fell, Brown, Mes- 
trezat, and Potter, JJ. 


GEORGE M. HARTON, for Appellant. 

W. A. BLAKELEY, Wm. A. Way, ALBERT J. WALKER, and 
ALVIN A. Morris, for Appellee. 

PER CURIAM. 

The express condition of the policy is that no renewal of it 
shall “take effect unless the premium is actually paid previous to 
any accident under which claim is made.” It is admitted that the 
renewal premium was not paid until after the accident, but ap- 
pellant claims to go to the jury on the question of waiver. The 
cases on this subject have been exceedingly liberal in favor of 
the insured, but none of them go as far as we are asked to do 
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here. The underlying element which opens the question of im- 
plied waiver to the jury is that the insurer has done some act or 
pursued some course of conduct which tended to mislead the 
insured, or to lull him into delay in performing his stipulations 
in the contract. There is nothing in this case that can by any 
fair inference amount to proof of a waiver. The question asked 
of the agent was not whether it was a custom of the company to 
give credit for premiums, but whether the agent had not told 
certain witnesses that he had himself given credit in certain 
cases. This is far short of proof of a custom which would bind 
the company on the ground of waiver of the conditions of the 
policy, but, even if it had a fair tendency to show such custom, it 
would not avail the plaintiff, in the face of the positive and un- 
contradicted testimony that the insured knew his premium was 
overdue and unpaid, promised to pay it on the next Monday, 
and was distinctly informed that in the meantime, until he paid 
cash, he would be “carrying his own risk.” 
Judgment affirmed. 


———————__r- > e—____—_—__ 


SUPREME COURT OF VERMONT. 


McCLUSKEY Er at, 
vs. 

SPRINGFIELD FIRE & MARINE INS. CO.* 

Where the insured surrendered the policy for cancellation and received 
the return premium and it was claimed that she was mentally inca- 
pacitated, the question was properly submitted to the jury, not 
whether she was insane, but whether, by reason of mental disease, she 
was incapable of understanding the nature and consequences of her 
act. 

Exceptions from Rutland County Court; Stafford, J. Action 
by Catherine McCluskey and others against the Springfield Fire 
& Marine Insurance Company. There was judgment for plain- 
tiffs, and defendant excepted. Judgment affirmed. 

Argued before Rowell, C. J., and Tyler, Munson, Start, and 
Watson, JJ. 


BUTLER & MOLONEY, for Plaintiffs. 
Cuas. L. Howe, for Defendant. 
TYLER, J. 
Action to recover the amount of loss under an insurance policy 
issued by the defendant to the plaintiffs June 20, 1900, and in- 


* Decisior. rendered, January 4, 1904. 





1904.] McCluskey et al.vs. Springfield Fire & Marine Ins. Co. 425 


suring them for five years against loss by fire on their dwelling 
house. The plea and notice raise the question of a surrender and 
cancellation of the policy. The property was destroyed by fire 
July 8, 1901. It was provided in the policy that it might be can- 
celed at any time at the request of the insured, or by the com- 
pany by giving the insured five days’ notice, and that, if it should 
be canceled or become void, the premium having been actually 
paid, the unearned portion should be returned on surrender of 
the policy; the company retaining the customary short rate, ex- 
cept that, if the policy was canceled by the company by giving 
notice, it should retain only the pro rata premium. February 20, 
1901, Mary Larkin, one of the plaintiffs, surendered the policy to 
the defendant’s agent, and was paid $5.40 as return premium, and 
the policy was canceled. The plaintiffs claim that this act was 
void, by reason, as they allege, of the plaintiff's want of mental 
capacity to understand the nature and consequences of her acts, 
and that the policy was therefore in force when the fire occurred. 

The policy was, by its terms, to continue in force until the ex- 
piration of the risk, unless sooner terminated by the exercise of 
the option of one of the parties, as provided, or by the agreement 
of both. There is a manifest distinction, as claimed by the defend- 
ant, and as laid down by the authorities cited, between the abro- 
gation of an insurance contract by agreement of the parties, and 
its cancellation by one party in the exercise of a right reserved 
in the contract: Ostrander on Fire Ins. (2d Ed.), § 17; Massa- 
soit Steam Mills Co. vs. Western Assurance Co., 125 Mass., IIo. 
But these authorities do not support the defendant’s position 
that the plaintiff, though insane, but having no guardian, could 
and did exercise the right of option, and that the defendant was 
bound to respect it and return the premium. It may not have 
required as much mental capacity to perform this voluntary act 
as it did to make the insurance contract, but some capacity was 
required to exercise the right reserved in the policy. Therefore 
the court properly submitted to the jury to decide, not whether 
the plaintiff was sane or insane, but whether, by reason of mental 
disease, she was incapable of understanding the nature and con- 
sequences of her act. As the jury found her incapable, the sur- 
render was not her act. The exceptions state that the defendant 
made no other question during the trial than that of Mrs. 
Larkin’s mental capacity with reference to the exercise of this 
right. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


MANHATTAN LIFE INS. CO. or NEw York 
vs. 


WRIGHT.* 


A court of equity has jurisdiction of a suit to redeem property from a 
mortgage after default in the payment of the mortgage debt, and 
the mortgagor has no adequate remedy at law. 


The time of payment of a premium for insurance is, in the nature of the 
agreement, of the essence of the contract. A stipulation in the policy, 
in a note for the premium, or in any other instrument which evidences 
the contract of insurance or a part of it, that the insurance shall be 
void if the premium is not paid on the agreed day, is conscionable, 
valid, and enforceable. 


Time is not ordinarily of the essence of a contract to repay money bor- 
rowed. An agreement to forfeit or to lose money or property much 
in excess of interest during the delay on account of a failure to repay 
a loan on the stipulated day is a contract for a penalty for a failure to 
pay money, and is void, because compensation is the basic rule for the 
measure of damages, and interest during the delay gives full compen- 
sation. 

The finding and decree of a court of equity are presumptively right, and 
they should not be disturbed or modified by an appellate court unless 
an obvious error has intervened in the application of the law or some 
grave mistake has been made in the consideration of the facts. 


The test of abandonment of one’s rights is the existence or non-existence 
of the intent to abandon them. The presumption is that the owner 
intends to preserve them. Acts indicating abandonment are not 
necessarily sufficient to establish it, but are generally only material as 
they tend to prove the intent to abandon. 


The practical interpretation given to their contracts by the parties to 
them while they are engaged in their performance, and before any 
controversy has arisen concerning them, is one of the best indications 
of their true intent, and courts that adopt and enforce such a con- 
struction are not likely to commit serious error. 


Appeal from the Circuit Court of the United States for the 
District of Colorado. 


Statement of the case by SANBORNE, C. J. 

This is an appeal from a decree to the effect that the com- 
plainant below, the appellee here, Kate R. Wright, is entitled to 
redeem an insurance policy for $5,000 from a mortgage to the 
appellant, the defendant below, the Manhattan Life Insurance 
Company, and to recover from the latter $4,239.43, the difference 
between the face of the policy and the amount of two notes made 


* Decision rendered, Nov. 23, 1903. Syllabus by the Court. _ 
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upon this policy was $250. Nine of these premiums had been paid. 
On December 6, 1897, the plaintiff held a policy for $5,000 on the 
life of her husband, Thomas W. Wright, which had been issued 
by the defendant on November 27, 1889. The annual premium 
upon this policy was $250. Nine of these premiums had been paid 
and there was a contract in the policy to the effect that, in case it 
should at any time lapse or be forfeited for the non-payment of 
any premium under the circumstances of this case, the company 
would pay as many tenths of $5,000 as there had been annual 
premiums paid. As nine annual premiums had been paid, this 
was a contract for a paid policy of $4,500 if the last premium for 
$250 was not paid. In this state of the case Thomas W. Wright 
borrowed $350 of the defendant, and for the purpose of securing 
its repayment he gave to the company a promissory note payable 
to its order, signed by himself and by the complainant, his wife, 
the beneficiary in the policy, whereby they promised to pay to 
the company $350 and interest on November 27, 1898, and as- 
signed their insurance policy to it as collateral security for the 
payment of this loan. They delivered this note and the policy 
to the company and received the $350, less the interest upon it 
for one year, which was thus paid in advance. On November 
27, 1808, the last premium of $250 owing upon this policy became 
due. Wright did not have the money to pay it, and he applied to 
the company for a loan of $250 to enable him to do so. The 
defendant granted his application, loaned him the $250 for the 
purpose of enabling him to pay the premium, and at the same 
time loaned him $21.50 to enable him to pay the interest in ad- 
vance for another year on the note for $350. Wright and the 
complainant gave to the company their promissory note for 
$271.50 for this loan, by which they promised to pay it on May 
27, 1899, 


Two hundred seventy-one dollars and fifty cents, being pre- 
mium due this day on policy No. 66263 with interest, 


And agreed that 


If this note is not paid when due the said policy is void and the 
Manhattan Life Insurance Company is hereby expressly re- 
leased from any liability, claim or demand upon or by reason 
of the said policy or by reason of the law of any State with ref- 
erence to the surrender for cash or paid-up insurance, except 
that this policy may then (within two months) be duly sur- 
rendered to said company for such sum as may be the custom 
of the company at that time to pay for the cash purchase of 
similar policies, less the amount of this note with interest. 
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contentions, and rendered a decree for the complainant for the 
face of the policy and interest, less the amount of the notes and 
interest. 


O. B. Wiiicox (H. G. Lunt, F. E. Brooxs, Artemas H. 
HoumEs, E. L. RAPALLO and H. W. KENNEDY, on the brief), 
for Appellant. 

ALFRED W. ARRINGTON (F. R. MCALINEY, on the brief), for 
Appellee. 


SANBORNE, C. J., (after stating the case as above, delivered the opin- 
ion of the court). 


Prior to December 6, 1897, the complainant, Kate R. Wright, 
was the beneficiary in a policy of insurance of $5,000 upon which 
nine annual premiums had been paid, whereby, by the terms of 
the contract, she was entitled to a paid-up policy for $4,500. She 
made her note whereby she promised to pay $350 to the defend- 
ant on November 27, 1898, and she, together with her husband, 
the insured, assigned her policy and her rights thereunder to the 
company as collateral security for the payment of this note. 
This assignment contained a condition that, if the principal sum 
and the interest specified in the note should be fully paid before 
any default, the assignment should become null and void. In: 
November, 1899, default was made in the payment of the princi- 
pal sum. The written assignment of the policy as collateral’ 
security for the payment of this note was a mortgage of it: 
Jones on Chattel Mortgages, §§ 4, 5; Wright vs. Ross, 36 Cal., 
414; Piper vs. Hilliard, 52 N. H., 209. 

After default in the payment of the amount due upon the note 
the complainant had no adequate remedy at law. The title to the 
policy and to the rights she once held thereunder had vested in 
the defendant under the mortgage she had given to it. One of 
the purposes of the bill in this case was to redeem from this 
mortgage, which had never been foreclosed. Upon familiar 
principles a court of equity has ample jurisdiction to entertain a 
suit for this purpose, and after it had obtained jurisdiction for 
one purpose it had ample power to grant adequate relief to any 
of the parties to the suit. After the default in the payment of the 
debt secured by the mortgage, the complainant had no adequate 
remedy at law, and the objection that a court of equity had no 
jurisdiction of this suit cannot prevail, because one of the main 
purposes of the proceeding was to redeem from the defaulted 
mortgage of the defendant. 
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Upon the receipt of this note the company gave to Wright a 
receipt for $271.50 premium, on the back of which were these 
words and figures :— 

Note given on acct. of premium 


Cash premium....... 
Interest in advance 


Not valid unless countersigned by cashier at home office. 
H. D. Farley, Cashier. 

On May 22, 1899, Wright requested the appellant to renew the 
note. On May 25, 1899, the company declined to do so, but of- 
fered to accept $100 in cash and a new note for $171.50. On 
June 2, 1899, Wright declined this offer, but wrote that he did 
not want to hazard his policy, and that in sixty days he would 
either pay the note in full or pay $100. On June 7, 1899, the 
company offered to accept $50 in cash and two notes, one for 
$100 due July 27, 1899, and the other for $121.50 due September 
27, 1899. On June 19, 1899, Wright wrote to the company that 
he would send the $50 and the notes on July 1, 1899. On June 
28, 1899, the appellant wrote to him that as it had heard nothing 
from him it presumed he did not care to revive and continue his 
policy, which had lapsed on May 27, 1899. The company re- 
tained the policy, and took no action to foreclose the mortgage 
upon it. Neither Wright nor the appellee ever surrendered or 
released it to the defendant. Neither of the two notes was paid, 
and on February 25, 1900, Wright died. The beneficiary, Kate 
R. Wright, presented the proper proofs of death, and exhibited a 
bill in equity to which a demurrer was interposed and overruled 
and an answer made. The case was then tried upon the merits, 
and the foregoing facts were disclosed. Thereupon the company 
contended, among other things, that the complainant was enti- 
tled to no relief (1) because the Circuit Court sitting in equity 
had no jurisdiction of the suit for the reason that the complainant 
had an adequate remedy at law; (2) because the policy of insur- 
ance and the rights of the complainant thereunder had been lost 
under the stipulations in the the note of November 27, 1898, to 
that effect, on account of the failure to pay that note when it fell 
due; and (3) because the policy and the rights of the insured and 
of the complainant had been abandoned by their silence and in- 
activity between June 19, 1899, and the death of Wright, on Feb- 
ruary 25, 1900. The court below was unable to sustain these 
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the agreement for the forfeiture of a part of the value of the 
policy for a failure to pay the premium on the new pay day was 
valid and enforceable, because time is of the essence of contracts 
for the payment of premiums, and interest does not fairly com- 
pensate for delay in their payment. 

In support of the contention that the transaction was a modifi- 
cation of the contract of insurance and an extension of the time 
of payment of the premium, it may be cogently urged that as the 
condition of forfeiture in the note is void, if the obligation evi- 
dences a loan, and valid if it indicates an extension of the time 
of payment of the premium, the presumption must be that it 
evidences the latter, because courts will presume that parties 
made a valid, rather than an invalid, agreement. Much of the 
force of this presumption is, however, withdrawn by the fact that 
the parties inserted a similar provision for a forfeiture of a part 
of the value of the policy in the note of December 6, 1897, which 
evidences the loan of the $350, where this provision is unques- 
tionably void. 

Another strong indication that the transaction was an exten- 
sion of the time of payment of the premium, rather than a loan, 
might be found in the recital in the note that the $271.50 is the 
“premium due this day on Policy No. 66263,” were it not for the 
fact that the evidence conclusively demonstrates that this recital 
was not true, and that at least $21.50 of the amount of the note 
was money loaned to pay the interest in advance for one year on 
the loan of $350. On the other hand, the $350 was money 
loaned. It was not premium. Therefore the interest on it was 
not premium, and there is no escape from the conclusion that the 
$21.50 which paid this interest for a year, which the Wrights 
borrowed of the defendant and agreed to repay to it by their note 
of November 27, 1898, was money loaned, and the promise to 
repay it was no part of the contract of insurance. The note of 
November 27, 1898, therefore, evidenced a loan of at least $21.50. 
Did it also evidence an extension of the time of payment of the 
premium due on that day? 

The general rule is that a promissory note given for a debt is 
evidence of the indebtedness, that it does not constitute payment 
of it, and that the debt continues to exist. Nevertheless, the 
creditor may agree to accept the note in payment of the debt, 
and then the debt is paid and a new debt is created. When this 
insurance company received the note for $271.50 from the 
Wrights, it issued to them the following letter and receipt :— 
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The rules of law by which the result in this case must be de- 
termined are neither recondite nor doubtful. They are that the 
time of payment of a premium for insurance is, in the nature of 
the contract, of the essence of the agreement. A stipulation in a 
policy of insurance, in a note for the premium, or in any other 
instrument evidencing the contract of insurance or a part of it, 
to the effect that the policy or the insurance shall become void if 
the premium is not paid on the agreed day, is conscionable, valid, 
and enforceable: Iowa Life Ins. Co. vs. Lewis, 187 U. S., 335; 
Life Ins. Co. vs. Pendleton, 112 U. S., 696, 707; Fowler vs. Ins. 
Co., 116 N. Y., 385, 395; Klein vs. Ins. Co., 104 U. S., 88; Holly 
vs. Metropolitan Life Ins. Co., 105 N. Y., 437; Manhattan Life 
Ins. Co. vs. Myers (Ky.), 59 S. W., 30; Schmertz vs. U. S. Life 
Ins. Co., 55 C. C. A., 104; Behling vs. N. W. Nat. Life Ins. Co. 
(Wis.), 93 N. W., 800. 

But time is not ordinarily of the essence of a contract to repay 
money borrowed, and an agreement to forfeit or to lose money 
or property much in excess of interest during the delay on ac- 
count of a failure to pay a loan on the stipulated day is a contract 
for a penalty for a failure to pay money, and is void, because 
compensation is the basic rule for the measure of damages, and 
interest during the delay is, under the law, full compensation 
therefor: Pomeroy’s Eq. Jur. (2d Ed.), §§ 449, 450. 

The pleadings and the evidence establish the fact beyond all 
controversy that the note of December 6, 1897, evidenced a loan 
of $350, and that it constituted no part of the contract of insur- 
ance. The crucial question in this case, therefore, becomes: 
Was the transaction which resulted in the second note dated 
November 27, 1898, a loan of $271.50, or an extension of the 
time of payment of the premium of $250, which fell due on that 
day, and hence a modification or a part of the contract of insur- 
ance? Ifit was a loan, the agreement which the note contained— 
that, if it was not paid when due, the original contract of insur- 
ance under which the beneficiary was then entitled to a paid 
policy for $4,500 should be void, except that it might be sur- 
rendered within two months for such sum as it might be the cus- 
tom to pay for the cash purchase of similar policies at that time, 
less the amount of the note and interest—was a penalty for a 
failure to pay money on the agreed day and was ineffective. If, 
on the other hand, this transaction was an extension of the time 
of payment of the premium, and the note evidenced a modifica- 
tion, and hence became a part of the contract of insurance, then 
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Office of the Manhattan Life Insurance Company, 
66 Broadway, New York. 11/25. 
Dear Sir—Your favor with inclosures in payment of pre- 
mium on policy No, 66263 due 11/27, 1898, is received. 


J. H. Griffin, Jr., Asst. Sec’y. 
The Manhattan Life Insurance Company. 
New York, Nov. 27, 1808. 
Received $271.50/100 premium due this day on policy No. 
66263, on life of T. W. Wright. Wm. C. Frazee, Sec’y. 


On the back of this receipt were these words and figures :— 


Note given on acct. of premium 
Cash premium 
Interest in advance 


Not valid unless countersigned by cashier at home office. 
H. D. Farley, Cashier. 

If this note was given to extend the time of payment of the 
premium, and not for money loaned, and then applied to its pay- 
ment, why did the cashier of the company refrain from entering 
the $250 in the blank on the back of the receipt for such a note, 
and insert it in the blank for a cash premium? The practical in- 
terpretation given to their contracts by the parties to them while 
they are engaged in their performance, and before any contro- 
versy has arisen concerning them, is one of the best indications 
of their true intent, and courts that adopt and enforce such a 
construction are not likely to commit serious error: Fitzgerald 
vs. First Nat. Bank, 52C.C.A., 276, 280; Schofield vs. Bank, 38 C. 
C. A., 179; Publishing Co. vs. Swift, 38 C. C. A., 187, 193; Leavitt 
vs. Investment Co., 4 C. C. A., 429; Topliff vs. Topliff, 122 U.S, 
121, 131; City of Chicago vs. Sheldon, 9 Wall., 50, 54. 

The letter and receipt are persuasive and cogent evidence that 
when the note was given both parties interpreted it to be, not a 
promise to pay the premium at a later date, but a promise to 
repay a loan of $271.50, the proceeds of which had paid the pre- 
mium at the time it was due, together with the interest in ad- 
vance upon the earlier note of $350. Moreover, while the insur- 
ance company in its pleading denies that this note was accepted 
in payment of the premium, its original answer to the averment 
in the bill that it was given for a loan was an admission in these 
words: “That the said Thomas W. Wright applied to the de- 


fendant company for a loan of two hundred and fifty ($250) dol- 
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lars with which to pay said premium, and that said application 
was granted upon condition that the complainant and the said 
Thomas W. Wright execute and deliver to this defendant their 
joint note, in the form, and with the terms and conditions, de- 
sired by said company, for the sum of two hundred and seventy- 
one dollars and fifty cents ($271.50), with interest thereon at six 
(6) per cent per annum, and that the difference between the 
amount of the said note and the said sum of two hundred and 
fifty dollars (250) was termed advance interest, to be paid for 
said loan.” In its amended answer it denied that the $21.50 was 
“a bonus termed advance interest to be paid for said loan, nor 
was the same advance interest upon said loan,” and averred that 
it was interest on the prior loan of $350. In the light of these 
answers and of the writings at the time the note was delivered, 
the conclusion that the parties to this transaction construed it to 
be a loan, and not an extension of time for the payment of the 
premium, is neither baseless nor irrational. When the payment 
was given, the beneficiary had the right without the payment of 
the tenth premium which fell due on that day to a paid policy for 
$4.500, and this right and the policy which evidenced it were 
mortgaged for only $350. A construction of the transaction of 
November 27, 1898, which would place this right and policy at 
the risk of entire or serious loss from the failure to pay $250 on 
a day certain, when the payment of that sum in no way condi- 
tioned the right to the policy for $4,500, is more unreasonable 
and contrary to the ordinary course of business than one which 
mortgages or pledges the right and the policy to secure the pay- 
ment of a loan of $271.50, and leaves them subject to redemption 
after a default in payment at the time specified. 

The court below found that this transaction was a loan, and not 
an extension of the time of payment of the premium. The legal 
presumption is that the finding and decre of a court of chancery 
are right, and they should not be disturbed or modified by an 
appellate court unless an obvious error has intervened in the 
application of the law, or some grave mistake has been made in 
the consideration of the facts: Stearns-Roger Mfg. Co. vs. 
Brown, 52 C. C. A., 559, 563; Kinloch Tel. Co. vs. Western 
Electric Co., 51 C. C. A., 369; National Hollow Brake-Beam 
Co. vs. Interchangeable Brake-Beam Co., 45 C. C. A., 544, 567; 
Mann vs. Bank, 29 C. C. A., 547, 549; Tilghman vs. Proctor, 125 
U.S., 136; Kimberly vs. Arms, 129 U. S., 512; Furrer vs. Ferris, 
145 U.S., 132, 134; Warren vs. Burt, 7 C. C. A., 105, 110; Plow 
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Co. vs. Carson, 18 C. C. A.. 606, 607; Trust Co. vs. McClure, 24 
C. C. A., 64,65; Exploration Co. vs. Adams, 45 C. C. A., 185, 188. 

In view of the fact that it is more in accordance with the usual 
course of business and more rational for parties to make a loan 
to pay a premium of $250, and to mortgage or pledge the right 
to a paid policy of insurance for $4,500, which is not conditioned 
by the payment of the premium, thereby retaining the right to 
redeem after default, than it is for them to promise to pay the 
premium at a later day, and to put the right to the insurance at 
the risk of entire or serious loss if the promise is not fulfilled on 
the exact day fixed, in view of the fact that at least $21.50 of the 
$271.50 secured by the note in question was certainly money 
loaned, and in view of the fact that all parties to this transaction, 
and especially the insurance company, interpreted it to be a loan 
when the note was delivered, as is evidenced by the receipts of 
the defendant and by its answer to the bill, the finding and decree 
of the court below upon this issue is amply sustained by the evi- 
dence, and there is nothing in the record to lead to the con- 
clusion that it has either mistaken the facts or erred in the appli- 
cation of the law. Indeed, the evidence leads our minds to the 
same conclusion which was reached by the learned judge who 
considered it in the Circuit Court. 

Nor does the record seem to us to establish the defense that 
the complainant or Thomas W. Wright, her husband, ever aban- 
doned their rights under the policy in hand. The test of aban- 
donment is the existence or non-existence of intent to abandon. 
Acts indicating abandonment are not always sufficient to estab- 
iish it, and are generally material only as they tend to prove the 
intent to abandon: Saxlehner vs. Eisner & Mendelson Co., 179 
U. S., 19, 31; Dawson vs. Daniel, 7 Fed. Cas., pp. 215,.216, No. 
3,669; Singer Mfg. Co. vs. June Mfg. Co., 163 U. S., 169, 186; 
Moore vs. Stevenson, 27 Conn., 13; Livermore vs. White, 74 
Me., 452; Judson vs. Malloy, 40 Cai., 299; Hickman vs. Link, 
116 Mo., 123. The presumption is that the owner of property or 
of rights to property intends to preserve them, because this is 
the usual purpose of such owners. The burden is on him who 
alleges abandonment to clearly establish the intent to abandon 
by evidence sufficient to overcome this natural presumption. 
The insurance company failed to bear this burden successfully. 
The record is barren of evidence that the complainant, the bene- 
ficiary in the policy, ever had any intention, or ever did any act 
evidencing an intention, to abandon her contract of insurance or 
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her rights under it. And while her husband, Wright, failed to 
pay the notes, and was notified by the insurance company on 
June 28, 1899, about eight months before he died, that it pre- 
sumed that he did not care to revive and continue his policy, 
which had lapsed, and he never took any farther action concern- 
ing the policy or the notes, nevertheless, inasmuch as the fact 
that the policy had not lapsed, but all the premiums upon it had 
been paid, and inasmuch as in one of his letters to the company 
dated June 2, 1899, he wrote, “ Now, gentlemen, I don’t want to 
hazard my policy,” and inasmuch as the company never took any 
proceeding to foreclose its mortgage upon the contract of insur- 
ance and upon the rights of the insured or of the beneficiary 
thereunder, this evidence does not convince that Wright ever 
intended to abandon his policy or the rights in equity which he 
was entitled to enforce thereunder. 

The conclusions which have now been reached, that the trans- 
action of November 27, 1898, was a loan, and not a modification 
of the contract of insurance, and that the complainant and her 
husband never abandoned their rights under their original 
policy, render the other questions which have been exhaustively 
discussed by counsel for the respective parties in their briefs and 
arguments immaterial to the determination of this case, and 
compel an affirmance of the decree below. 
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The payment of premiums after the first is a condition subsequent, and 
the burden is on the insured to show that the policy had lapsed 
through non-payment. 


The agent testified as to the lapse, and that he would not have accepted 
an overdue premium, even if tendered, without a health certificate, 
and that he had had no conversation with insured subsequent to one 
about three months after the lapse, evidence that he had admitted 
such conversations to another was proper for purpose of impeachment. 


Where the premium was payable semi-annually, and there was some evi- 
dence of a waiver of one such payment, but not of the second, and 
instruction that the policy only took effect from the date of its deliv- 
ery which, if correct, would not have made the second premium in 
arrears at the time of death, was erroneous, and when the finding was 
against the company, was sufficiently prejudicial to call for a reversal. 


In Bane. Appeal from Superior Court, Santa Clara County. 

Action by Emily C. Thomas against the Northwestern Mutuai 
Life Insurance Company. From a judgment in favor of plaintiff, 
defendant appeals. On rehearing in banc. 


Gro. A. RANKIN, for Appellant. 
J. F. Riney and CRITTENDEN THORNTON, for Respondent. 


HENSHAW, J. 


A rehearing in this case was ordered. In the department opin- 
ion it was said :— 

“The defendant, said insurance company, issued a policy of 
insurance upon the life of Edward FE. Thomas, for the benefit of 
his wife, Emily C. Thomas, the plaintiff herein. Said policy was 
dated at Milwaukee, Wis., January 25, 1898. The premium 
thereon was $90.90, payable semi-annually, on the 25 days of 
January and July each year. The policy acknowledged the re- 
ceipt of the first payment as of the date of the policy, and con- 
tained a promise to pay the beneficiary, in case ‘of the death of 
said insured during the continuance of this policy,’ the sum of 
$10,000, in semi-annual payments of $500; or, upon request, it 
would commute the amount to be paid at the sum of $7,067. The 
complaint alleged ‘that during the continuance of said policy; 
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to wit, on February 7, 1899, said insured died.’ The answer set 
out the material parts of the policy, and denied that said insured 
died during its continuance, and alleged ‘that neither the said in- 
sured, nor any person on his behalf, paid said second semi-annual 
premium,’ and that no premium, except the first, was ever paid. 
The jury returned a verdict for the plaintiff, upon which judg- 
ment was entered. Defendant’s motion for a new trial was 
denied, but no appeal was taken from the order denying it. This 
appeal is taken from the judgment, but was not taken within 
sixty days, and therefore the sufficiency of the evidence to jus- 
tify the verdict cannot be considered. 

‘Upon the trial the plaintiff put in evidence the policy of in- 
surance, and proved the death of the insured, and that plaintiff is 
the beneficiary named therein, and rested. The defendant there- 
upon moved for a non-suit, upon the ground that there was no 
evidence of the payment of any premium, except the first, which 
was shown by the policy itself. The question thus presented is, 
upon which party did the burden of proof rest—whether upon 
the plaintiff to prove the payment of the subsequent premiums, 
or upon the defendant to prove facts showing that the policy had 
lapsed and become void? 

“That Thomas, the insured, took out a policy in the defendant 
corporation, dated January 25, 1898; that the policy recited the 
payment of the first semi-annual premium on that day; and that 
it was in fact paid—is conceded. It follows that from the date of 
the policy until July 25, 1898, at the least, there was a valid and 
unquestioned insurance upon the life of Edward E. Thomas. 
Appellant contends, however, that two other semi-annual premi- 
ums became due before the death of Thomas; that the life of the 
policy depended upon their payment; that the payment of the 
semi-annual premiums were conditions precedent, throwing the 
burden of proving subsequent payments upon the plaintiff. But 
in this counsel is in error. The policy being a valid and enforce- 
able contract when issued, the future payments were conditions 
subsequent, of which the insurance company might or might not 
avail itself to defeat a recovery. In Thompson vs. Insurance Co. 
(104 U. S., 252) it was held that the payment of the annual pre- 
mium upon a policy of life insurance is a condition subsequent, 
the nonperformance of which may, or may not, according to cir- 
cumstances, work a forfeiture of the policv. In New York Life 
Ins. Co. vs. Statham (93 U. S., 24, 30) it is said: ‘We agree with 
the court below that the contract is not an assurance for a single 
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year, with a privilege of renewal from year to year by paying the 
annual premium, but that it is an entire contract of assurance for 
life, subject to discontinuance and forfeiture for non-payment of 
any of the stipulated premiums. Such is the form of the con- 
tract, and such is its character. It has been contended that the 
payment of each premium is the consideration for insurance dur- 
ing the next following year, as in fire policies. But the position 
is untenable.’ Ina very recent work (Kerr on Insurance, p. 779) 
it is said: ‘It is incumbent upon an insurer who alleges a non- 
payment of a premium upon a contract admitted to have been 
once in force to show the default whereby the obligation is 
claimed to have terminated. But if the fact of the making of a 
valid and binding contract be in issue, the burden of proving that 
fact, including the payment of the premium, or an agreement for 
credit, rests upon the insured.’ See, also, Tobin vs. Western 
Mutual Aid Society, 72 Iowa, 261; Hodsdon vs. Guardian Life 
Ins. Co., 97 Mass., 144. In Kumle vs. Grand Lodge A. O. U. 
W. (110 Cal., 204, 209) it was expressly held that ‘the burden of 
establishing the failure to pay assessments is upon the defend- 
ant: Citing Tobin vs. Western Mutual Aid Society, supra; 
Spencer vs. Citizens’ Mutual, etc., Ins. Co., 142 N. Y., 505; 
Black on Benefit & Insurance Societies, § 451, and cases there 
cited. Howell vs. Knickerbocker Liie Ins. Co. (44 N. Y., 276), 
cited by appellant, is broadly distinguished from the present. 
There Howell insured his life, for the benefit of his wife, ‘for one 
year, in the sum of $5,000.’ The policy contained the following 
clause: ‘And it is hereby agreed that this policy may be con- 
tinued in force from time to time until the decease of the said 
George R. Howell, provided that the said assured shall duly pay 
to the said company annually, on or before the 15th day of July 
in each and every year the sum of $138. In that case the insur- 
ance was for one year, with the privilege of renewal from year 
to year. There was no contract of insurance beyond the expira- 
tion of the year, and hence there could be neither forfeiture nor 
waiver. 

“We think the court did not err in admitting the testimony of 
plaintiff's witnesses Mangrum and Hill. Smith, the general 
agent of the defendant, and a witness in its behalf, had testified, 
in substance, that the policy lapsed on July 25, 1898; that it died 
on that day; that he would not have accepted the premium after 
that day unless Thomas produced a certificate of health, and paid 
interest on the premium; that he always urged him to be rein- 
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stated; that it would have been nonsense to ask him to pay with- 
out medical examination; that the last conversation he had with 
Thomas on this subject before his death was probably about two 
or three months after the policy lapsed; that he had no con- 
versation with Thomas regarding his policy and its reinstate- 
ment after December 10, 1898. Thomas was found asphyxiated 
in his room on the morning of February 7, 1899, and the coroner 
took charge of the body, at which time Mr. Smith, Mr. Mangrum 
and Dr. Hill (the coroner) were present. Mr. Mangrum and Dr. 
Hill were each called by plaintiff in rebuttal, and were asked 
whether, upon the occasion above stated, Mr. Smith said, refer- 
ring to E. E. Thomas, the insured: ‘Poor fellow! I asked him, 
time after time, to pay his premium; and he would promise, and 
then not do it. I kept it going, or kept it up, hoping he would 
do it. Poor fellow! he did not. I spoke to him about paying his 
premium every time I saw him. I spoke to him about it the last 
time I saw him, only a few days ago.’ Appellant’s objection 
was overruled, and an exception taken, and is now urged as a 
ground of reversal. Both witnesses answered in the affirmative. 
The evident purpose of the plaintiff was to impeach defendant’s 
witness Smith. The ground for the impeaching evidence was 
properly and fully laid. Appellant’s only argument upon the 
question is a quotation from the case of Crawford vs. Transat- 
lantic Fire Ins. Co., 125 Cal., 609, 612. In tha* case ‘the main 
question was whether all the acts of said agents, taken together, 
amounted to an execution of the policy, so that it became obliga 
tory upon the defendant.’ This was sought to be shown by the 
declarations of one of the agents after the delivery of the policy, 
and when he was not acting for the defendant in any business 
connected therewith. Such declarations were rightly held to be 
hearsay. They were offered to prove a fact, and not for the pur- 
pose of impeachment.” 

The conclusions thus reached are here reaffirmed. 

The court adopted the theory, and instructed the jury, that the 
policy did not go into effect until the date of its delivery. This 
was, of course, erroneous: Methvin vs. Fidelity Mutual Life Ins, 
Co., 129 Cal., 251. Not only were the instructions given errone- 
ous in point of law, but they were injurious to the substantia) 
rights of the appellant. By the terms of the policy, and under the 
law, the premiums were payable upon July 25th and January 
25th of each vear. The policy was delivered at such a time as to 
make, under the instructions of the court, the semi-annual premi- 
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ums payable upon the 17th of August and the 17th of February 
of each year. Thomas died upon February 7, 1899. There were 
thus, under the law, properly construing the policy, two premi- 
ums due from him to the company—the one, of July 25, 1808; 
the other, of January 25, 1899. Under the instructions of the 
court, however, there was only one semi-annual premium which 
had fallen due before Thomas’ death—that accruing upon Au- 
gust 17, 1898—because he died before February 17, 1899, the 
date when, under the court’s instructions, the second premium 
would have fallen due. There was no conversation shown be- 
tween the deceased, Thomas, and the general agent, Smith, after 
January 25, 1899, upon which the claim could be sustained that 
the company had waived the payment of the premium falling due 
upon that date. The only conversations from which the jury 
could justly draw their finding of a waiver all took place before 
that date, and were addressed, therefore, only to a waiver of the 
premium which fell due upon July 25, 1898. If two premiums 
were due, as in law they were, then the evidence fails to show a 
waiver of the second. Upon the other hand, since, under the 
instruction of the court, but one premium had fallen due at the 
time of the death of the insured, the jury were relieved from the 
necessity of finding a waiver as to the second premium, and their 
attention was directed and limited solely to that question as ap- 


plied to the premium falling due under the instructions upon 
August 17th. 


In this discussion we have not been considering the efficiency 
of the evidence to justify the verdict, for as has been said, the 
appeal was not taken in time for that purpose. But the evidence 
in the record is properly before us for consideration in determin- 
ing whether errors of law, duly excepted to, were committed by 
the court, and whether or not such errors, if committed, were 
prejudicial and injurious. As has been said, it appears not only 
that error was committed, but that such error was clearly preju- 
dicial to the appellant. 


For the foregoing reasons, the judgment appealed from is re- 
versed, and the cause remanded. 
We concur: Shaw, J.; Angellotti, J.; Van Dyke, J.; Lori- 
gan, J. 
MCFARLAND, J. (concurring). 
I concur in the judgment of reversal, upon the ground last 
stated in the foregoing opinion; that is, because the instructions 
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therein referred to were erroneous. But I am not prepared to 
say that in an action upon an ordinary life insurance policy, such 
as that here sued on, the piaintiff need not prove the payment of 
the premiums provided for in the contract, but can throw upon 
the insurance company the burden of the negative proof of non- 
payment. This would be in direct conflict with the general prin- 
ciple that a party suing on a contract must show his compliance 
with it, which was expressly declared applicable to an insurance 
policy in Bergson vs. The Builders’ Ins. Co., 38 Cal., 541, 546. I 
do not think that Kumle vs. Grand Lodge A. O. U. W. (110 Cal., 
204), which is mainly relied on, was intended to establish, or does 
declare, that a different rule applies to the contracts contained 
in ordinary insurance policies. It merely holds that when, in that 
case, the plaintiff had proved that at a certain time he had the 
status of “good standing” in a beneficial association, such status 
was presumed to continue to exist unless there was evidence to 
the contrary. And most of the other cases cited were cases aris- 
ing out of benevolent or mutual benefit societies. But in the case 
at bar no such question of “status” or “good standing” arises. 


BEATTY, C. J. (concurring). 

I concur in the judgment, but, as to the proposition that the 
burden rests upon the insurer to prove that accruing premiums 
have not been paid, I think an examination of the decided cases 
will show that it rests upon very slender authority, as it certainly 
is in conflict with a leading principle of the law of evidence. The 
two cases cited from the United States Supreme Court Reports 
(Thompson vs. Ins. Co., 104 U. S., 252, and New York Life Ins. 
Co. vs. Statham, 93 U. S., 24) involved different questions. In 
the first case, the court, conceding that the payment of accruing 
premiums was a condition that might be waived, merely decided, 
on demurrer, that plaintiff's replication did not show a waiver, 
In the second, all that was decided was that the existence of a 
state of war between the respective countries of insured and in- 
surer does not prevent a forfeiture for non-payment of premi- 
ums, but does entitle the insured to recover the equitable value 
of his policy at the date when payment of accruing premiums is 
by the war rendered impossible. Of the cases cited in support 
of the statement quoted from Kerr on Insurance, Tobin vs. 
Western Mut. Aid Society (72 Iowa, 261) rests on the mere au- 
thority of Hodsdon vs. Guardian Life Ins. Co. (97 Mass., 144): 
and that, without any discussion, simply cites Gray vs. Gardner, 
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17 Mass., 188; Kingsley vs. New England Mut. Fire Ins. Co., 8 
Cush., 393; Daniels vs. Hudson Rived Fire Ins. Co., 12 Cush., 
426; and Orrell vs. Hampden Fire Ins. Co., 13 Gray, 431. Turn- 
ing to these cases, we find in the first that where a party gave 
his promissory note, conditioned to be void if a certain quantity 
of oil was brought into port between certain dates, the burden was 
held to be upon him to prove in defense of an action on the note 
that the oil had been brought in. In 8 Cush. it was held that, 
where a policy of fire insurance exempted the insurer from lia- 
bility for fire caused by cotton waste, the insurer sustained the 
burden of proving that the fire was caused by cotton waste. In 
13 Gray (431) the defense in a fire insurance case was alienation 
of the property by the insured. Held, That the insurer must 
prove it. No one would doubt the correctness of these decisions, 
which in every instance places the burden of proof where it be- 
longs; i. e., with the party affirming the fact. The decision in 12 
Cush. does come a little nearer the point. That was a fire insur- 
ance case, in which the defense was misrepresentation of a ma- 
terial fact in the application for insurance—the fact represented 
being that there was a force pump of a certain character on the 
premises; and the decision, that the insurer must prove that the 
representation was false. Other cases cited by Kerr are suits 
against mutual benefit societies, like our own case of Kumle vs. 
Grand Lodge, 110 Cal., 204. The contract in these cases is to 
pay the benefit on condition that the member is in good standing 
at the time of his death. The good standing evidenced by his cer- 
tificate of membership can only be forfeited by failure or refusal, 
after notice, to pay an assessment duly levied, and the proof of 
these facts is rightly imposed upon the party affirming them. I 
have seen no sufficient reason anywhere advanced for holding 
in this case, more than in other cases, that the party affirming a 
fact upon which his right depends is exempted from proving it 
when put in issue. 





Travelers Ins. Co. vs. Thornton. 


SUPREME COURT OF GEORGIA. 


TRAVELERS INS. CO. 
v8. 


THORNTON.* 


An expert may aid the jury, but he cannot perform the functions of a 


juror, and, under the guise of giving testimony, state a legal conclu- 
sion. 


An expert may give his opinion as to medical facts, but he cannot deter- 
mine the legal classification of such facts, and testify as to what was or 
was not “a contributing cause” of an injury. 


Where it is sought to charge a principal with notice, he is only required 
to offer the agent to whom the opposite party claims he gave the 
notice. He need not undertake to prove a negative by producing all 
of his agents, in order to show that each did not receive the notice. 


Evidence of notice to the company’s agent that plaintiff had hernia was 
admissible, not to establish a waive of the terms of the policy, but to 
meet the plea of fraudulent concealment, and thereby prevent the 
avoidance of the whole contract. The charge on this subject was in 
conformity to Civ. Code, $§ 2099, 2101. 


Policies of*insurance do not stand on the same footing as contracts of 
affreightment by common carriers: Civ. Code, § 2276. There is no 
standard form of policy prescribed by statute, and the courts must 
enforce the contract as made, and cannot relieve against results of 
the assured’s failure to comply with lawiul stipulations in the policy. 

Under the ternis of the policy here the plaintiff forfeited to the company 
any sum for which proof of loss was not made within the time stipu- 
lated and was not entitled to recover an amount greater than that 
stated in the proof of loss. The excess should be written off. 

There were no pleadings to warrant the admission of evidence as to the 
value of plaintiff’s time. 


From the very definition of the term, irrelevant testimony is ineffective. 
Ordinarily, its admission is not cause for the grant of a new trial, un- 
less, from its peculiar nature, or from statements in the assignment of 
error, it is shown to have an effect prejudicial to the complaining 
party. 

The defendant’s objection to the admission of testimony as to the plain- 
tiffs character as irrelevant should have been sustained. But there 
was no claim that it was prejudicial, and the answer of the witness 
that “he did not know, but supposed it was good,” itself shows that 
this testimony as to character was not harmful. This being a second 
verdict a new trial will not be granted for the error. 


The case was tried in accordance with the former ruling, reported in 116 
Ga., 121. The evidence was conflicting, but sufficient to sustain a 
verdict for plaintiff for eight weeks’ disability. None of the assign- 


A of error present grounds requiring the second grant of a new 
trial. 


Error from City Court of Americus; C. R. Crisp, Judge. Ac- 
tion by W. J. Thornton against the Travelers Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

* Decision rendered, February 12, 1904. Syllabus by the Court. 
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E. A. HAWKINS, for Plaintiff in Error. 

J. H. Lumpkin, for Defendant in Error. 

LAMAR, J. 

1, 2. Under the decision in Thornton vs. Travelers Ins. Co. 
(116 Ga., 121) it was left for the jury to say whether the injury 
was caused by the fall and aggravated by the hernia, or whether 
the hernia was a contributing cause to the injury. A physician 
could give an opinion on hypothetical facts on what he had heard 
other witnesses testify in the case, or on facts discovered by his 
own investigation. He could state what, in his opinion, would 
have been the effect of the blow to the plaintiff without a hernia, 
and what the effect of the blow with the hernia. An expert can 
testify as to what was the cause of death, or of an injury, or as to 
the effect of disease, or as to the effect of a blow upon one sound 
or upon one unsound. He can give his opinion on physical facts 
or as to the medical facts, but he cannot determine the legal clas- 
sification of such facts. It was not proper for him to use the 
language of the decision and testify that the hernia was a “con- 
tributing cause.” That was a mixed question of law and fact, to 
be determined in the light of all the evidence; and it would have 
been as improper to permit such testimony as it would have been 
in an ordinary case to allow a witness to say that a particular act 
amounted to negligence, or to contributory negligence, or that 
another fact was the proximate or remote cause. The expert 
may aid the jury, but he cannot act as a member of the jury; nor, 
while on the stand, can he transcend the functions of a witness, 
and under the guise of giving testimony state a legal conclusion: 
Civ. Code, § 5287. 

3. Where it is sought to charge a principal having many 
agents with notice, it is not necessary for him to undertake to 
prove a negative, and produce all of his agents, in order to show 
that each did not receive the notice. He is only required to offer 
that agent to whom the opposite party claimed the notice was 
given: Civ. Code, §§ 5160, 3027. 

4. Several assignments relate to the admission of evidence and 
to the charge of the court as to notice to the defendant’s agent 
that the plaintiff had hernia at the time of the application. The 
evidence was admissible, not to establish a waiver of the terms of 
the policy, but to meet the plea of fraudulent concealment, and 
thereby prevent the avoidance of the whole contract. The 
charge was in conformity with Civ. Code, § 2099. 

5-10. Defendant’s objection to the admission of testimony as 
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to plaintiff's character should have been sustained. It was 
equally inadmissible for the defendant to prove by the same wit- 
ness what was the character of the company’s agent. But the 
defendant alone complains, assigning as error that the evidence 
was irrelevant. From the very definition of the term, irrelevant 
testimony is ineffective. Ordinarily, its admission is not cause 
for the grant of a new trial: Marshall vs. Morris, 16 Ga., 373; 
Mayor of Gainesville vs. Caldwell, 81 Ga., 76. And for it to pro- 
duce such a result it should appear to have had a prejudicial ef- 
fect on the minds of the jury. If such is the case, good practice 
would make it proper, if, indeed, it is not necessary, to point out 
how that which is alleged to have been irrelevant has become so 
far relevant as to have affected the verdict. The propriety of 
such a showing is illustrated here, where, from an inspection of 
the brief of evidence, it appears the witness testified that he did 
not know the plaintiff intimately, did not know anything against 
him, and therefore supposed his character was good. In other 
words, the witness did not progress beyond the point where the 
law leaves each witness who has not been attacked. No preju- 
dice being alleged, and this being a second verdict, the error in 
allowing the question answered over the defendant’s objection 
does not demand a reversal: Civ. Code, §§ 5158, 5159. 

The policy required the assured to furnish written notice of 
the injury and duration of the disability within thirteen months 
from the accident, otherwise all claims thereon were forfeited to 
the company. Within the time stipulated, plaintiff made out his 
proof of loss, claiming damages for a disability of eight weeks. 
No amendment or additional claim or proof of loss was subse- 
quently filed within the thirteen months. He sued, however, for 
ten weeks’ disability, and recovered a verdict therefor. Con- 
tracts of insurance do not stand upon the same footing as those 
made by common carriers, in which limitations in a bill of lading 
are disregarded unless expressly assented to by both parties: 
Civ. Code, § 2276. There is no standard policy fixed by statute, 
and no room for implication as to what the agreement was or 
ought to have been. The rights of the parties must therefore be 
governed by the terms of the contract. Under that sued on here 
the filing of the claim and the statement of the duration of the 
disability within the time limited by the policy was a condition 
precedent to plaintiff's right to recover. By the terms of the 
policy, and according to decisions construing similar provisions 
in other policies, the verdict cannot exceed the amount claimed 


































446 Insurance Law Journal. [ May, 


in the proofs of loss. There are some cases which hold that more 
than one proof and claim can be filed within the time limit (Bick- 
ford vs. Travelers Ins. Co. [Vt.], 32 Atl., 232); but under the 
terms of the policy there cannot be a verdict for a sum exceeding 
that named in the written proof required by the contract. The 
excess can be written off. 

The case was tried in accordance with the ruling made when it 
was here before as reported in 116 Ga. 121. The evidence was 
conflicting, but sufficient to sustain a verdict for the plaintiff for 
eight weeks’ loss of time at $100 a week; the accident having 
occurred in a railroad train, and he being entitled to double in- 
demnity. None of the assignments of error present grounds. 
sufficient to require the grant of a new trial. 

Judgment affirmed, with direction. All the justices concur- 
ring, except Simmons, C. J., absent on account of sickness. 


COURT OF APPEALS OF NEW YORK. 


MEYER 
vs. 
SUPREME LODGE Kk. P.* 


A benevolent society, organized under acts of Congress, issued a member- 
ship certificate to a resident in New York, through its officers in an- 
other State, and which provided that it was not to take effect until 
accepted by the applicant. The acceptance, which was signed by the 
applicant in New York, provided that it was accepted, subject to the 
conditions in the certificate, among which was a waiver for himself 
and his representatives of any law prohibiting any physician attending 
him from testifying. 

Held, ‘That the contract was subject to the laws of New York, and the 
waiver was ineffectual to permit such testimony under the statute of 
New York, which requires the personal waiver by the representatives 
themselves. 

Held, That where a physician is called to treat an alleged suicide against 
the will of the latter, and in spite of his opposition administers a hy- 
podermic injection, he is an attending physician within the statute, 
and any information which he thus acquires is barred by the statute. 


Appeal from Supreme Court, Appellate Division, Second De- 
partment. Action by Henrietta Meyer against the Supreme 
Lodge Knights of Pythias. From a judgment of the Appellate 
Division affirming a judgment for plaintiff, defendant appeals. 

* Decision rendered, March 165, 1904. 
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LAURENCE G. GOODHART and CARLOS H. Harpy, for Appel- 
lant. 

Orro H. DroEGEand J. LAWRENCE FRIEDMANN, for Respond- 
ent, 

VANN, J. 

The deceased was in extremis, incapable of acting or deciding 
for himself, and, from the necessity of the case, any one was au- 
thorized to call a physician to treat him. Without the knowledge 
or consent of the dying man, Dr. Bruso was called for that pur- 
pose, and for that purpose alone he attended. He found Mr. 
Meyer, the deceased, in bed in an upper room of a hotel, “suffer- 
ing intense pain and vomiting.” Meyer told him to get out of the 
room—that he did not want him there—but he did not leave. He 
remained to treat him as a physician, and, in order to treat him 
intelligently, tried to find out what the matter was. He learned 
from Meyer, partly in answer to questions, and partly through 
voluntary disclosures, that he had taken a preparation of arsenic, 
known as “ Rough on Rats.” “because he wanted to die.” From 
this information, and from observation of the physical symptoms,. 
he decided that Meyer was suffering from arsenical poisoning, 
Thus informed as to the nature of the disease, he at once admin- 
istered a remedy, and soon followed it by another. The helpless 
man, without friends to aid or advise, hopeless of life and court- 
ing death, objected, and tried to curse him away from his bedside. 
The doctor, loyal to the instincts of his profession, refused to lis- 
ten to the ravings of the would-be suicide, and continued to pre- 
scribe in order to relieve suffering and prolong life. Upon the 
trial he was not allowed to disclose the information acquired 
under these circumstances, and we are now to determine whether 
there was enough evidence to warrant the trial judge in deciding, 
as a preliminary question of fact, that such information was ac- 
quired “in attending a patient, in a professional capacity,” and 
that it “was necessary to enable him to act in that capacity :” 
Code Civ. Proc., § 834; Griffiths vs. Met. St. Ry. Co., 171 N. Y., 
106, 111, 63 N. E., 808. 


The learned doctor was called as a physician, he attended as a 
physician, he made a diagnosis as a physician, and he adminis- 
tered remedies as a physician. In all that he did, he acted in a 
professional capacity. While it is true that in all he did he acted 
against the will and in spite of the remonstrance of a man whose 
condition imperatively called for professional treatment, still the 
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meeting was professional in nature, and all that he said or did 
was strictly in the line of his profession. Was the subject any the 
less a patient, within the meaning and object of the statute, be- 
cause he was forced to submit to ministrations designed to save 
his life? Was the doctor guilty of assault when he gave the hy- 
podermic injection? Was he bound to leave him there to die, 
without an effort to help him? Was the statute designed to pro- 
tect those only who are treated by consent, but not those treated 
through necessity? Does it not mean by a “patient” at least one 
who is consciously treated by a physician, even without his con- 
sent, when the facts tend to show that through bodily suffering 
his mind had partially lost its hold? Do our humane laws make 
it the duty of a physician to leave the bedside of a dying man, 
because he demands it, and, if he remains and relieves him by 
physical touch, hold him guilty of assault? Either Dr. Bruso 
was the physician of Mr. Meyer, or he committed an assault upon 
him, and was guilty of a crime. If the wife of the deceased had 
called the doctor, she would have acted as an agent by implied 
authority. The bell boy, who, in fact, called him, also acted upon 
implied authority, and, when the doctor came, the act of the agent 
in calling him, if subject to revocation in the actual case, would 
have been in the supposed case. While the doctor in either case 
could have retired, if he remained in either he remained as a 
physician, the sick man became his patient, and he was acting in 
a professional capacity when, as a duly licensed physician, he 
actually treated Mr. Meyer as a patient. When one who is sick 
unto death is in fact treated by a physician as a patient, even 
against his will, he becomes the patient of that physician, by op- 
eration of law. The same is true of one who is unconscious and 
unable to speak for himself. If the deceased had been in a coma- 
tose state when the physician arrived, the existence of the profes- 
sional relation could not be questioned. The relation of physi- 
cian and patient, so far as the statute under consideration is 
concerned, springs from the fact of professional treatment, inde- 
pendent of causes which led to such treatment. An examination 
made in order to prescribe establishes the same relation. I am 
of opinion that Dr. Bruso, who treated the deceased at the hotel, 
occupied the same confidential relation to him as did the physi- 
cians at the hospital. The fact that the patient told the doctor 
several times to let him alone, as he wished to die, expressing 
himelf in a brutal and profane manner, does not, in my judgment, 
negative the existence of the relation of physician and patient. 
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As was said by Judge Earl in Renihan vs. Dennin (103 N. Y., 573, 
578): “Dr. Bontecou was a person duly authorized to practice 
physic. Whatever information he had about the condition of the 
testator he acquired while attending him as a patient. It is true 
that the testator did not call him or procure his attendance, but 
he did not thrust himself into his presence or intrude there. He 
was called by the attending physician, and went in his profes- 
sional capacity to see the patient, and that was enough to bring 
the case within the statute. It is quite common for physicians to 
be summoned by the friends of the patient, or even by strangers 
about him; and the statute would be robbed of much of its virtue 
if a physician thus called were to be excluded from its provisions 
because * * * he was not employed by the patient, nor a con- 
tract relation created between him and the patient. To bring the 
case within the statute, it is sufficient that the person attended as 
a physician upon the patient, and obtained his information in that 
capacity.” Soin People vs. Murphy (101 N. Y., 126) it was held 
that the fact that the physician was selected and sent by the Dis- 
trict Attorney to attend the patient after the commission of a 
crime against her person did not affect the question. 

When a physician is sent by a prosecuting officer to make a 
report upon the sanity of a prisoner, if he does not treat or pre- 
scribe for the subject, the statements of the latter are not pro- 
tected: People vs. Sliney, 137 N. Y., 570. But even though a 
physician is sent for the sole purpose of examining as to sanity, 
if he prescribes for the prisoner during the visit, the relation of 
physician and patient is thereby created, and the disclosures 
made are within the statute: People vs. Stout, 3 Parker, C. R., 
670; Weitz vs. Mound City Rv. Ce., 53 Mo. App., 39; Freel vs. 
Market St. Ry. Co., 97 Cal., 40; Colorado Fuel & Iron Co. vs. 
Cummings, 8 Colo. App., 541. See, also, Grossman vs. Supreme 
Lodge (Sup.); Grattan vs. Metro. Life Ins. Co.. 24 Hun, 43; 
Edington vs. Mutual Life Ins. Co., 67 N. Y., 185. The fact of 
treatment is the decisive test in this case. Meyer was treated by 
the witness as a physician, and answered his questions, knowing 
that he was a physician, and that he was about to prescribe for 
him against his will. As was well said by the learned judges of the 
Appellate Division :— 

“ The language [of the statute] is broad enough to cover cases 
of medical attendance, whether such attendance results from the 
voluntary call of the patient upon the physician, or from the exi- 


gencies of the patient’s situation. If the relation is that of a 
Vou. XXXIII.- 29. 
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physician attending a patient in a professional capacity, no mat- 
ter how the relation was brought about, the sections apply.” 


In Griffiths vs. Met. St. Ry. Co. (171 N. Y., 106), relied upon 
by the appellant, there was no evidence that the physician acted 
in a professional capacity, or even that the supposed patient 
knew he was a physician. The doctor in that case testified that 
at the time he acquired the information he did not “treat him, in 
any sense, as a physician ;” that his conversation with him did not 
relate to his physical condition, but was confined “to the method 
of the accident, and that whatever he said was entirely distinct 
from any treatment or visit of a physician, or anything of that 
sort ;” that, while he had rendered “first aid” to the plaintiff in a 
drug store immediately after the accident, when no statement 
was made, “he did not think the plaintiff knew that he was the 
physician who treated him at the drug store; and that he did not 
advise him of the fact until after the plaintiff had given him a 
statement.” Judge Werner, writing for this court, said: “Here 
there are no facts shown which would warrant the presumption 
that the relation of physician and patient existed, or that would 
justify the conclusion that the conversation the doctor was about 
to give had any relation to profesional treatment.” 


I think that the statute impresses absolute secrecy upon all 
knowledge acquired by a physician in a sick room that is neces- 
sary to enable him to properly treat the sick person, whether the 
treatment be with or without his consent. While I agree with 
Judge Gray in his conclusion as to the first question considered 
by him, I differ as to the last, and, for the reasons stated, vote in 
favor of affirmance, with costs. 

Gray, J. (dissenting). 

The action was brought to recover against the defendant, a 
fraternal, mutual benefit corporation, organized under the acts 
of the Congress of the United States, upon a certificate of mem- 
bership issued to Emanuel Meyer, by which it promised to pay 
upon his death to his wife, this plaintiff, the sum of $2,000. The 
defendant alleged in defense of the action that the death of Meyer 
was the result of suicide, which, within the terms of the agree- 
ment of the parties, avoided the certificate. Upon the trial of the 
issues, the defendant, claiming the affirmative, and not question- 
ing plaintiff's preliminary proofs to establish a case under the 
allegations of her complaint, was allowed to begin with its de- 
fense, and its evidence was directed toward proving that the ben- 








1904.) Meyer vs. Supreme Lodge K. P. 451 


eficiary committed suicide by taking poison. The trial judge 
submitted to the jury the one question, “whether the deceased 
committed suicide,” and upon their answering “ No” to the ques- 
tion, he directed judgment to be entered for the plaintiff. That 
judgment has been affirmed by the Appellate Division, and 
upon this appeal, in substance, the general argument of the 
appellant is that the waiver of the deceased, contained in his 
application for the insurance certificate, of all provisions of 
law then or thereafter in force prohibiting any physician 
from testifying to any information acquired by attendance 
upon him, was a part of a contract, which had been validly 
made in the State of Illinois, and that sections 834 and 836 
of the Code of Civil Procedure of this State, under which 
such testimony is rendered inadmissible unless the statutory pro- 
hibition is waived upon the trial by the personal representatives 
of the deceased, are inoperative, as being in violation of the pro- 
visions of the Federal Constitution which prohibit legislation in 
impairment of contracts. The argument, further, is that, as to 
one of the physicians called upon to testify for the defense, his 
testimony, certainly, did not come within the statutory prohibi- 
tion, inasmuch as the necessary relationship of physician and 
patient did not. exist. 

With respect to the first of these questions raised by the appel- 
lant, whatever other answers might be made to the applicability 
of the provision of the Federal Constitution relied upon, it is 
sufficient to say now that this contract was consummated in the 
State of New York, and is to be governed, in its enforcement, by 
the laws of that State. The beneficiary was a resident of this 
State, and there made his application for the insurance. The cer- 
tificate issuing upon the application appears, from its language 
only, to have been signed by the officers of the defendant at 
Chicago, in the State of Illinois, on September 20, 1894; but upon 
it was printed the following clause: “I hereby accept this certi- 
ficate of membership subject to all the conditions therein con- 
tained.” And that had the signature of the applicant, followed 
by the words, “Dated at New York, this 28th day of Septemher, 
1894, attest: Louis Riegel, Secretary Section 2179. Endowment 
Rank, K. of P.” By the terms of the certificate, the agreement 
of the defendant was subject not only to the conditions sub- 
scribed to by the member in his application, but “to the further 
conditions and agreements hereinafter named;’’ and the clause 
containing his acceptance, above quoted, was one of those “fur- 
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ther agreements.” From these terms of the agreements of the 
parties, the only natural conclusion is that the place of the con- 
tract was where it was intended and understood to be consum- 
mated. Its completion depended upon the execution by the 
member of the further agreement indorsed upon the certificate ; 
namely, to accept it “subject to all the conditions therein con- 
tained.” The contract was not completed, in the sense that it 
was binding upon either party to it, until it was delivered in New 
York after the execution by the member of the further agree- 
ment expressing his unqualified acceptance of its conditions. As 
matter of fact, the promise of the defendant was to pay the insur- 
ance moneys to the plaintiff, who resided in New York—a fea- 
ture giving additional local coloring to the contract. But the 
sufficient and controlling fact is that by its terms it was first to 
take effect as a birding obligation when the required agreement 
on the part of the member was executed by him. 

The difficulty in this case, which, in my judgment, entitles the 
defendant to : new trial in the action, is the exclusion of the evi- 
dence of Dr. Bruso, called as a witness for the defendant, and 
asked to state a conversation had with Mever, the deceased. 
This witness was a physician, having his office in the city of Buf- 
talo, in this State, near to the Iroquois Hotel. He testified that, 
in the early morning, one of the bell boys of the hotel came tor 
him, and, upon entering one of the rooms, he found a man in the 
bed, suffering from pain and vomiting. Objection being made to 
his evidence, which was in the form of a deposition, the court put 
the question: “Did this doctor treat him?” The defendant’s 
counsel replied: ‘‘He inserted something hypodermically into 
the man against his wish.” The objection to the testimony was 
sustained, the defendant excepted, and the whole deposition of 
the witness was excluded, under the previous ruling of the court 
that sections 834 and 836 of the Code of Civil Procedure applied. 
From the deposition thus offered and excluded, it appeared that 
the witness had a conversation with Meyer, which was narrated, 
so far as material, as follows: “I asked him what he had been 
doing, and he told me it was none of my damned business; that 
he didn’t want me in there, and he wanted me to get out of there. 
* * * JT looked around the room. * * * I found * * * a 
box of Rough on Rats * * * empty. * * * He told me he 
had taken it * * * because he wanted to die: * * * he 
didn’t want te get well; * * * he didn’t want me to do any- 
thing. * * * I prepared a hypodermic injection, * * * and 
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stimulated him so he would not die in the Hotel Iroquois. 
* * * When I was going to give him the hypodermic, he said: 
‘You [cursing him in foul language] keep away from here. 
Didn’t I tell you before to keep away?’ I paid no attention to 
him, and gave him the hypodermic.” The witness was then 
asked if he knew what was the cause of the condition of the man, 
and he answered that it was arsenical poisoning, and that the 
symptoms evidenced it. The deceased was immediately con- 
veyed from the hotel to the hospital, where he died soon after- 
ward. The evidence of Dr. Bruso was deemed inadmissible, un- 
der the provisions of section 834 of the Code of Civil Procedure, 
which prohibits a phvsician from disclosing “any information 
which he acquired in attending a patient, in a professional capac- 
ity, and which was necessary to enable him to act in that capac- 
ity.” The agreement of the insured, contained in his applica- 
tion, which waived, for himself, his representatives and 
beneficiaries, 
Any and al! provisions of law, now or hereafter in force, pro- 
hibiting * * * any physician * * * attendingme * * * 
from disclosing, or testifving to, any information acquired 
thereby, 


And which expressly consented to such testimony being given 
in any suit, was held below to be insufficient to meet the require- 
ment of section 836 of the Code of Civil Procedure, that the pro- 
visions of section 834 must be expressly waived upon the trial by 
the personal representatives of the deceased patient. Such a 
waiver was refused at this trial. Our recent decision in Holden 
vs. Metropolitan Life Ins. Co. (165 N. Y.) justified the ruling 
below upon the question of the force of the waiver in the insur- 
ance contract. Theretofore it had been the rule to regard such 
a waiver as a binding part of the contract of insurance, and, as 
such, available to the insurer in any action upon the policy: 
Foley vs. Royal Arcanum, 151 N. Y., 196. 

But was there disclosed that relationship of physician and pa- 
tient between the deceased and Dr. Bruso which made operative 
the prohibitory provisions of section 834? As the inadmissibility 
of such testimony is only because of the statute, it is quite im- 
portant that the case should come very clearly within its terms, 
however liberal the construction which we should give to an en- 
actment intended to promote the ends of justice. The object of 
this legislation was to render privileged what communications 





454 Insurance Law Journal. [ May, 


are made between a physician and his patient, but, obviously, it 
is essential that it shall appear that the person attended is his 
patient in the sense in which such a term is ordinarily understood. 
In Griffiths vs. Metropolitan Street Railway Company (171 N. 
Y., 106) we quite lately had occasion to consider such a question 
under a state of facts not essentially dissimilar to that now before 
us. In that case the plaintiff brought his action to recover dam- 
ages for injuries sustained through the negligence of the defend- 
ant’s servant, a gripman upon one of its cars. The defendant 
called a physician as a witness who was at the scene of the acci- 
dent when an ambulance arrived, and who rendered “first aid” to 
the plaintiff. The witness was also an attending physician at the 
hospital, to which the plaintiff was assisted by him in the ambu- 
lance, but he rendered no further services to him while in the 
hospital. The witness was asked to relate a conversation which 
he had with the plaintiff in the hospital subsequently, but the 
court sustained an objection to its admissibility, under section 
834 of the Code, and the witness was not allowed to testify to 
what was said by plaintiff with reference to his sufferings or to 
the accident. When the case reached this court, it was held that 
the exclusion of the physician’s evidence was an error, for which 
the judgment should be reversed, and a new trial had. The de- 
cision by this court rested upon the ground that the burden upon 
the plaintiff of showing that the evidence was within the statu- 
torv prohibition had not been met, and that the facts did not 
warrant the presumption that the relation of physician and pa- 
tient existed. The opinion quite fully reviewed the cases illus- 
trating the application of the statutory provision in question, and 
the rule was distinctly adhered to, that, to warrant the applica- 
tion, it must appear that the relation of physician and patient at 
the time existed. and that the information sought to be excluded 
was necesasry to enable the physician to act as such. Previous 
to the Griffiths Case, that rule had been expressed in People vs. 
Koerner, 154 N. Y., 355. Can we say that the rule applies to 
such a situation as that disclosed in this case, any more than it 
did in Griffiths’ Case? I think not. It seems to me to be diffi- 
cult to assert, with any gravity of countenance, at least, with 
Meyer rejecting the witness’s presence and services, and cursing 
him for his interference, and with the witness’s determined ef- 
forts to prevent Meyer from dying in the hotel, whose servants 
had summoned him, that the relation of physician and patient 
arose, and that the confidential relation existed which the statute 
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has in view, and which, with a tender solicitude for a patient’s in- 
terests, it is designed to safeguard. 

The inadmissibility of the testimony of the hospital physicians 
rests upon a different basis. Both may reasonably be said to 
have been in attendance upon him as a hospital patient, but, in 
my opinion, the deposition of Dr. Bruso was erroneously ex- 
cluded, and therefore, I advise the reversal of the judgment. 

O’Brien, Bartlett, and Martin, JJ., concur with Vann, J. 
Parker, C. J., concurs with Gray, J. Werner, J., absent. 

Judgment affirmed. 


SUPREME COURT OF MISSOURI. 


DIVISION NUMBER 2. 


SENOR ET AL. 
vs. 


WESTERN MILLERS’ MUT. FIRE INS. CO.* 


The policy prohibited other insurance without consent, but contained the 
provision, ‘$3,500 total insurance permitted, concurrent herewith, on 
buildings, boiler, engines and machinery. Other insurance per- 
mitted concurrent herewith on stock.” 

Held, That the intention was to limit the total insurance upon the class of 
property mentioned to $3,500, including the amount of the policy in 
suit, not to authorize $3,500 of additional insurance. 

The policy provided in case of an interest existing in favor of any mort- 
gagee or person having an interest in the subject of insurance, with 
consent of the company, its conditions should apply in the manner 
expresesd in the conditions relating to such interest as should be at- 
tached to the policy. An agreement was attached, making the loss 
payable to P. as his interest might appear. 

Held, That as the limitations regarding other insurance were not con- 
tained in the agreement, their violation did not render it void as to P. 

Reference to P. as mortgagee was not necessary where he was recognized 
as such in the application. 

The policy provided that, in case it became void, the unearned premium 
should be returned on its surrender. 

Heid, That the company was not debarred from insisting that the policy 
was forfeited, while retaining the premium. 


\ppeal from Circuit Court, Jackson County. Action by C. M. 
Senor and Phillip Muntz against the Western Millers’ Mutual 


Fire Insurance Company. From a judgment for plaintiffs, de- 
fendant appeals. 





* Decision rendered, March 1, 1904. 
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Warp & HADLEY, for Appellant. 
HARKLESS, CRYSLER & HISTED, for Respondents. 
Fox, J. 
This suit was instituted October tg, 1900, in the Circuit Court 
of Jackson County, Mo., and is on a fire insurance policy issued 
by defendant June 28, 1899, which contained, among others, the 
following provisions :— 


In consideration of the stipulation herein named and of one 
hundred twenty-three and 75/100 dollars premium, does insure 
©. M. Senor for the term of five vears, from the 28th day of 
June, 1899, at noon, to the 28th day of June, 1904, at noon, 
against all direct loss or damage by fire and lightning, except 
as hereinafter provided, to an amount not exceeding forty-five 
hundred dollars, to the following described property, while 
located and contained as described herein, and not elsewhere; 
to wit: $1,200 on his three-story and basement frame parti- 
tion steam flouring mill building with metal roof and including 
grain bins therein, and one-story iron brick-lined boiler and 
engine house with metal roof,. adjoining, situated in Conway 
Springs, Sumner County, Kan., and known as * The Pioneer 
Roller Mills.” 

$1,600 on mill machinery, millwright work, shafting, gear- 
ing, belting, tools, implements and fixtures in use, and all bins, 
except grain bins, while in said mill building. 

$700 on steam boilers, engines and connections, heaters, 
pumps and connections while in said boiler and engine house. 

$1,000 on grain, flour, meal, stock in process, offal, cooper- 
age, and bags, while in said building. 

$3,500 total insurance permitted, concurrent herewith, on 
buildings, boiler, engines and machinery. Other insurance 
permitted concurrent herewith on stock. 


This entire policy, unless otherwise provided by agreement, 
indorsed hereon or added hereto, shall be void, if the insured 
now has or shall hereafter make or procure any other contract 
of insurance, whether valid, or not, on property covered in 
whole or in part by this policy. 

It is hereby further agreed, that such loss or damage as shal! 
have been ascertained and proven to be due under this policy 
to C. M. Senor shall be held payable for his account unto P. 
Muntz, postoffice address, Kansas City, Mo., as his interest 
may appear. 

This slip is attached to and forms part of Policy No. 1,705, 
of The Western Millers’ Mutual Fire Insurance Company, of 
Kansas City, Mo. 

June 28, 1899. Robt. Atkinson, Secretary. 


It is hereby further agreed that such loss or damage as shall 
have been ascertained and proven to be due under this policy 
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to C. M. Senor shall be held payable for his account unto Bank 

of Conway Springs (Hooper, Douglas and Lutz, owners), 

postoffice address, Conway Springs, Kan., as its interest may 
appear. 

This slip is attached to and forms part of Policy No. 1,705 of 
the Western Millers’ Mutual Fire Insurance Company of Kan- 
sas City, Mo. Robt. Atkinson, Secretary. 

July 1, 1899. 

This cause was submitted to the court upon an agreed state- 
ment of facts. As there are only three controverted questions 
involved in this cause, it is unnecessary to burden this opinion by 
the insertion of the entire facts agreed upon; hence we deem it 
sufficient to add only such portions of the agreed statement as 
are applicable and material to the intelligent discussion of the 
propositions presented. It is disclosed by the agreed statement 
of facts upon which this cause was tried, that plaintiff Senor did 
obtain a second policy of insurance from the Commercial Union 
Assurance Company for $2,000, $500 of which was applicable to 
plaintiff Senor’s frame flour mill building, including boiler house, 
being some of the same property covered by defendant’s policy 
of insurance in suit. It also appears from the agreed statement 
that plaintiff Phillip Muntz had no notice or knowledge of the 
application for and issuance of the policy by the Commercial 
Union Assurance Company. The policy of insurance upon which 
this suit is predicated, and which is made a part of the agreed 
statement of facts, contained this provision :— f 


If, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee or of anv person or 
corporation having an interest in the subject of insurance, 
other than the interest of the insured, described herein, the 
conditions hereinbefore contained shall apply in the manner 
expressed in such provisions and conditions of insurance, re- 
lating to such interest, as shall be written upon, attached or 
appended hereto 


The following provision is also contained in the agreed state- 
ment of facts :— 


It is further agreed that after the issuance of said policy and 
the delivery thereof to the plaintiff Senor, that the said policy 
or any loss thereunder was made payable to Phillip Muntz, as 
his interest may appear, and that for that reason he is joined as 
a coplaintiff. It is further agreed that the interest of said 
Muntz at the date of the loss by fire of said property was three 
thousand dollars. It is further agreed that Senor was the 
owner of the property, at the time of the loss, which is de- 





458 Insurance Law Journal. [ May, 


scribed in the proof of loss, subject to the interest of Phillip 

Muntz. 

This is a sufficient recitation of the facts to indicate the theo- 
ries upon which the conflicting contentions of counsel for appel- 
lant and respondent are based. Upon the submission of the 
cause to the court its finding was for the plaintiffs for the full 
amount of the policy, together with interest, and judgment was 
accordingly entered for the sum of $4,815. From this judgment 
defendant in due form prosecuted its appeal to this court, and 
this cause is now before us for review. 

The record in this cause presents but two vital propositions for 
our consideration: First. Under the provisions of this policy, 
did it operate a forfeiture of it by reason of the additional insur- 
ance obtained from the Commercial Union Assurance Company, 
covering some of the same property embraced in the policy upon 
which this action is based? Second. If the first proposition is an- 
swered in the affirmative, and the policy declared forfeited, does 
the result of such conclusion affect the interest of coplaintiff 
Muntz, and defeat his right of recovery for his interest in the 
policy? 

The question involved in the first proposition may be briefly 
summarized thus: There is a provision in the policy, which, i 
terms, prohibits the making of any additional contracts for insur- 
ance, unless otherwise provided for in the policy. Plaintiff Senor 
procured from another company insurance to the extent of $500, 
covering some of the same property embraced in the policy upon 
which this suit is predicated. The contention insisted upon by 
appellant is-that this action of plaintiff operated a forfeiture of 
the entire policy, and that he is not entitled to recover. On the 
other hand, respondents contend that such additional insurance 
as was obtained is authorized by another provision of the policy, 
which provides :— 

$3,500 total insurance permitted concurrent herewith, on 
buildings, boilers, engines and machinery. Other insurance 
permitted concurrent herewith on stock. 

It will be observed, there being no dispute as to the facts, that 
the solution of the first proposition is narrowed down to a fair 
and reasonable construction of the terms of the provision of the 
policy just quoted, upon which respondents must rely for sup- 
port of their action in obtaining additional insurance. This 
question is very sharply presented and ably argued by counsel in 
the briefs before us. It is insisted by respondents that this provi- 
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sion of the policy should be construed as authorizing $3,500 ad- 
ditional insurance concurrent with that written in the policy in 
suit. Appellant contends that the terms of this provision limit 
the amount of insurance upon the class of property mentioned to 
$3,500, which includes the entire insurance that was written in 
this policy in suit as well as any additional insurance. In other 
words, that the $3,500 must cover the total insurance, and that, 
if the policy written in this case reached the limit of that provi- 
sion, then any other concurrent insurance is not contemplated by 
the provision. We agree with learned counsel for respondents 
that, if the policy was written for $3,500, there was no necessity 
for the provision we are called upon to construe; but there being 
no necesity for such provision, does not furnish alone a test for 
the construction of it; at least, the terms used must furnish the 
meaning intended by the contracting parties. It is fundamental 
that in construing a particular provision of a contract the court 
will call to its aid in ascertaining the intent of the contracting 
parties the provisions of the entire instrument. There is in this 
contract of insurance in plain, positive, and unambiguous terms, 
an absolute prohibition of the right of the insured to procure ad- 
ditional insurance, unless it is otherwise provided for by agree- 
ment. It is but fair and reasonable to assume that the parties 
contracting, if they intended to bring themselves within the ex- 
ception of this prohibitive provision, would, in doing so, use 
terms equally plain expressing said intention. After a careful 
consideration of the entire provision under discussion, we have 
reached the conclusion that it was intended by such contract to 
limit the insurance upon the character of this property men- 
tioned, and that this limitation contemplated the taking into 
account the amount of insurance written in the policy in suit. 

We are unable to reach the conclusion that it was intended by 
the terms “concurrent herewith” to authorize additional insur- 
ance. The terms employed in the concluding part of the provi- 
sion, “other insurance permitted concurrent herewith on stock,” 
clearly excludes the idea that such meaning was to be attributed 
to the first clause of the provision. While the provision, “$3,500 
total insurance permitted, concurrent herewith, on buildings, 
boiler, engines and machinery,” is not most happily expressed, 
and is deservedly subject to criticism, and furnishes the able and 
ingenious counsel (which he is fully warranted in entering) a 
great field for a play upon terms, if this provision is to be con- 
strued as contended for by respondents, it would be necessary 
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to change the term “total,” and add in its stead the word “addi- 
tional.” “Total insurance,” as used, contemplates the entire in- 
surance upon the property. ‘Concurrent herewith” relates to 
the terms “total insurance ;” in other words, it means that the 
total insurance must all concur with this—that is, this policy pro- 
vides the subjects upon which there must be a concurrence. This 
policy designates the property upon which the insurance op- 
erates, and the time of its operation, and there must be a concur- 
rence of the total insurance in harmony with the time and prop- 
erty as fixed by the policy in suit. Let us transpose the first 
clause of the provision thus: ‘$3,500 total insurance permitted 
on the buildings,” etc. In that form it is apparent that the limita- 
tion embraces the entire insurance. Does the adding of the 
words “concurrent herewith” convey the meaning that $3,500 
additional insurance is permissible? We think not. It simply 
means that there must be a concurrence of the total insurance 
upon the subjects provided in the policy before us; that is, the 
total insurance must operate at the same time and upon the same 
property as is fixed by the policy upon which this suit is brought. 
The conclusion reached upon this proposiltion is emphasized by 
the concluding clause of the provision. It will be observed in 
that clause, where it is apparent that the parties intended to pro- 
vide for additional insurance, that such terms were used as 
clearly expressed such intent. It was there expressly stated, 
“Other insurance permitted concurrent herewith on stock.” In 
the Blum Case (76 Tex., 663, 13 S. W., 572), while the provision 
in that policy is not identical with the one before us, however, 
the conclusions reached in that case tend to support the result 
reached in this one. The terms of the policy in that case, “total 
concurrent insurance $4,000,” were written in the policy in the 
Texas case, and it was insisted there, as it is here, that “concur- 
rent insurance” meant additional insurance concurrent with that 
of the policy before the court. It was held to cover the entire 
insurance; and this ruling could only have been reached upon 
the principle announced in this case that the terms “total con- 
current insurance” mean that the total insurance operates at the 
same time and upon the same property as designated in the 
policy upon which the suit is brought. 

There is a provision in this policy which provides that if the 
policy is canceled or becomes void the premium having been 
actually paid, the unearned portion shall be returned on sur- 
render of the policy, the company retaining the customary short 
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rate. It is incidentally urged that the defendant is in no position 
to resist the recovery of plaintiff Senor, and at the same time re- 
tain the premium under this provision of the policy. It will be 
observed that the condition of the policy is that the unearned 
portion shall be returned upon the surrender of the policy. 
From the nature of this contest it falls far short of indicating any 
surrender of the policy, but the reverse—an earnest effort to 
enforce it. Hence the conditions have not yet arisen which 
would require the defendant to make the return of the unearned 
premium, as provided in the contract of insurance. As to 
whether the policy, under this provision, contemplates a sur- 
render of it before the fire, is not a question involved in this pro- 
ceeding; hence we express no opinion. 

This leads us to the consideration of the only remaining propo- 
sition presented for solution; that is, under the provisions of this. 
policy, do the conditions which render the policy void as to Senor 
extend to coplaintiff Phillip Muntz, and thereby defeat his recov- 
ery for the amount of his interest, which is admitted to be the 
sum of $3,000? For the determination of this proposition we 
must look to the provision of the contract. In the policy before 
us we find this agreement, which is made a part of the policy :— 


It is hereby further agreed that such loss or damage as shall 
have been ascertained and proven to be due under this policy 
to C. M. Senor shall be held payable for his account unto P. 
Muntz, postoffice address Kansas City, Mo., as his interest 
may appear. This slip is attached to and forms a part of policy 
No. 1,705 of The Western Millers’ Mutual Fire Insurance 
Company of Kansas City, Mo. 


This agreement to pay Phillip Muntz such loss or damage as 
shall have been ascertained and proven to be due under this 
policy is predicated upon this provision of the contract, which 
has heretofore been quoted in the statement. It provides :— 


If, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee or of any person or 
corporation having an interest in the subject of insurance other 
than the interest of the insured described herein, the conditions 
hereinbefore contained shall apply in the manner expressed 
in such provisions and conditions of insurance relating to such 
interest as shall be written upon, attached or appended hereto, 


This contract must speak for itself. It savs, as to the interest 
existing under the policy in favor of a mortgagee or of any per- 
son or corporation having an interest in the subject of insurance, 
the conditions contained in the policy shall apply to such interest 
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in the manner expressed in such provisions and conditions of in- 
surance relating to such interest ‘as shall be written upon, at- 
tached or appended hereto.” An examination of the slip forming 
a part of the contract providing for the interest of Phillip Muntz 
in the policy discloses that none of the conditions of the policy, 
the violation of which would render it void as to Senor, are to be 
found in it, nor are any of the conditions “written upon, attached 
or appended to the policy.”” Hence it logically follows that the 
conditions of the policy which render it void as to Senor do not 
extend to or in any manner affect the interest of plaintiff Muntz. 
This results from the express provisions of the contract that the 
conditions should only apply to his interests when expressed in 
the manner provided by the policy. The conditions, not having 
been so expressed, have no application to his interests. The con- 
tention of respondents upon this proposition is fully supported by 
the cases cited which involve, in principle, the identical question 
now being considered: Ins. Co. vs. Bank, 47 Neb., 717; Boyd 
vs. Thuringia Ins. Co., 25 Wash., 447. It is insisted by appellant 
that these cases have no application, for the reason that in the 
provisions for payment to Muntz he is not named as mortgagee. 
In the application for this contract of insurance he is recognized 
as a mortgagee, and the mere failure to designate him as such 
should not and will not change the application of the rule to him. 
Our attention is directed to the cases of Kempf vs. Ins. Co., 41 
Mo. App., 27; Kabrich vs. Ins. Co., 48 Mo. App., 393; and Gris- 
wold vs. Ins. Co., 1 Mo. App., 97. It is sufficient to say of those 
cases that they do not present the question before us now under 
consideration. There was an entire absence of any contract that 
the conditions of the policy relating to the interest of the mort- 
gagee should apply in the manner as written upon, attached, or 
appended to the provisions relating to such interest. 

We repeat, this contract must speak for itself. Plaintiff Phillip 
Muntz was entitled to recover his interest, as admitted under the 
agreed statement of facts. Senor was not entitled to recover at 
all, for the reason that the policy, as to him, was void. We have 
given expression to our views upon the questions disclosed by the 
record in this cause. 

The judgment of the trial court as to plaintiff Senor is re- 
versed, and this cause is remanded to the Circuit Court, with 
directions to enter judgment in favor of plaintiff Phillip Muntz 
for the sum of $3,000, with interest thereon from the 2d day of 
March, 1900. All concur. 
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SUPREME COURT OF OREGON. 


STRINGHAM 
v8. 


MUTUAL LIFE INS. CO. or New York.* 


The application provided that the answers were a consideration for the 
contract which, it was agreed, should not take effect until the pre- 
mium was paid while in good health, and the policy signed by the sec- 
retary. A receipt for a premium note given by applicant recited that 
the note would be in full payment of premium if paid when due, pro- 
vided the policy was issued on the application. The application also 
authorized the agent to give a binding receipt, signed by the secre- 
tary, upon payment of premium, making the policy in force from the 
date of application, provided the application was approved and the 
policy, duly signed, was issued from the home office. 


Held, That the policy was issued when duly executed at the home office, 
although it had not been delivered. 


Where the application was accepted and the policy issued in ignorance of 
the fact that the applicant had subsequently become ill, this was not 


a waiver of the requirement that the premium must be paid during 
good health. 


Payment of premium by a third person, after the death of insured, did not 
affect the rights of the parties, where the policy had been issued, but 
not delivered, before death. 


Appeal from Circuit Court, Multnomah County. Action by 
Maud Marie Stringham against the Mutual Life Insurance Com- 


pany of New York. From a judgment for plaintiff, defendant 
appeals. . 


Statement of facts by WOLVERTON, j. 


The complaint herein states, in purport, that on July 17, 1901, 
Leroy Stringham made application to the defendant at Portland, 
Ore., for a policy of insurance upon his life in the sum of $1,000, 
payable in the event of his death to his wife, the plaintiff; that 
the application was accepted by the defendant, and the first an- 
nual premium therefor, of about $30, was paid to and accepted 
by it, whereby the defendant contracted and agreed to insure and 
did insure the life of Stringham for the term of one year from 
July 17th, and agreed to pay to the plaintiff, in the event of his 
death within the year, the said sum of $1,000; that Stringham 
died on July 28th, before the policy was delivered to him, but 
while the contract of insurance was in full force and effect, as 
alleged. The answer admits the making of the application and 
"* Decision rendered, March 14,1004. 2 
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the death of Stringham, but specifically controverts the other 
allegations of the complaint. For a further answer defendant al- 
leges in substance: That on the day named Stringham made and 
signed a certain application to the defendant for a policy of insur- 
ance upon his life for $1,000, payable in the event of his death to 
his wife, and setting out the same by copy. That he gave the ap- 
plication to one W. A. Cummins, a soliciting agent engaged in 
the business of soliciting life insurance, to be forwarded through 
Sherwood Gillespy, the general agent of the defendant for the 
States of Oregon and Washington, whose office was and is at 
Seattle, Wash., to defendant, at its office at New York City. 
That at the same time Stringham signed and gave to said Cum- 
mins his promissory note, made payable to and indorsed by him- 
self, for the sum of $29.22, payable sixty days after date, and 
received from Cummins a receipt, of which the following is a 
copy : — 
Amount, $29.22. Insurance, $1,000. Portland, Ore., July 
17, 1901. Received from Leroy L. Stringham his note, due 
sixty days from date, which, if paid when due, will be in full for 
the first annual premium for a policy of insurance for $1,000 on 
the life of himself on J. 20-20 plan, provided a policy is issued 
on his application made this day. If policy is not issued, 


above-described note to be returned to said Leroy L. String- 
ham. W. A. Cummins. 


That said application was forwarded through its agent at 
Seattle, Wash., to the defendant, and received at New York City 
on July 25, 1901, and approved by it on July 27th, without knowl- 
edge of the illness of Stringham, he having been stricken with 
pneumonia on the 24th; whereupon it caused to be made out and 
signed by its secretary a policy of insurance upon the life of 
Stringham agreeable to the application, and mailed the same to 
its agent at Seattle, to be by said agent issued to Stringham upor 
the payment of the first annual premium, provided Stringham 
was at the time the said policy should be issued in the same con- 
dition of good health as at the date of the application. That the 
policy was received by Gillespy at Seattle on the 2d of August, 
1901, and by him forwarded to C. H. Waterman, the company’s 
agent at Portland, Ore., to be issued to Stringham upon payment 
by him of the first annual premium. That the policy was received 
by Waterman on the 5th of August, but he, having learned of the 
death of Stringham, refused to issue such policy, but returned 
it to the company at New York City. That on July 3oth, 
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two days after the death of Stringham, the same being un- 
known to Waterman, one W. F. Dillon, claiming to act on 
behalf of Stringham, but without authority, being at the same 
time cognizant of his sickness and death, paid to Waterman the 
sum of $29.22, to be applied in payment of the note executed by 
Stringham and delivered to Cummins, and the same was accord- 
ingly received by Waterman, but subsequently, on learning of the 
death of Stringham, he repaid it to Dillon. The reply admits the 
making of the application, the giving of the note, and the execu- 
tion of the receipt by Cummins, its delivery to Stringham, the 
forwarding of the application to the company at New York, its 
approval by the company, the making out and signing of the 
policy of insurance by defendant’s secretary agreeable to the 
application, the mailing of the policy to Gillespy, its receipt in 
Portland by Waterman, the payment of the premium by Dillon 
to Waterman and its subsequent return to Dillon, practically as 
alleged in the answer, but it denies that Stringham became ill on 
the 24th of July, or that said policy was mailed to Gillespy to be 
by him issued to Stringham upon the payment of the first annual 
premium, providing Stringham was at the time in good con- 
dition of health, or that it was forwarded to Waterman at Port- 
land, Ore., to be by him issued upon such payment of premium. 
For a further reply plaintiff alleges that at the time of making the 
application it was agreed between the defendant and Stringham 
that the insurance on his life should not take effect until the first 
premium should have been paid during his continuance in good 
health, and the policy should have been signed by the secretary 
of the company and issued, and that Stringham paid to it the said 
first premium of $29.22, in accordance with the said agreement, 
while he was in good health; that at the time of making said ap- 
plication the payment of such premium in money was not re- 
quired by the company, and the defendant agreed to and did ac- 
cept Stringham’s note for the same, being the note set out in the 
answer, in full payment and settlement thereof; that thereafter, 
on receipt of the application at New York City, the defendant. 
caused the policy to be made out, signed by the secretary, and 
issued as agreed upon; that said policy was mailed to the agent 
of the defendant in Portland for delivery to Stringham, but that 
before delivery could be had Stringham died, which was after the 
premium had been paid during the good health of Stringham. 
and that at the time of the death of Stringham the policy of in- 


surance was in full force and effect. LU'pon this state of the record 
VoL. XXXITI.—30. 
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the defendant moved the court for a judgment upon the plead- 
ings, and that the cause be dismissed, at the cost of plaintiff, 
which was overruled. The parties then proceeded to trial, and the 
plaintiff rested after having offered evidence tending to show that 
Waterman was the resident agent of the defendant for Oregon, 
and kept an office in Portland; that plaintiff made application to 
the company for payment of her claim, the receipt of which was 
acknowledged by it, and payment declined, on the ground that 
the alleged policy had not been issued during the applicant’s con- 
tinuance in good health, and the stipulation of the parties that 
Stringham became ill with pneumonia on the 24th of July, gor, 
that a physician was called on that day, and that he died on the 
28th of July. The defendant thereupon moved for a judgment of 
non-suit against the plaintiff. The motion being denied, it was 
further stipulated that the defendant was not notified of the 
change in Stringham’s condition of health until after his death, 
and, both parties having rested, the court instructed the jury to 
return a verdict for plaintiff as demanded, and, judgment having 
been entered accordingly, the defendant appeals. Among the 
errors assigned are (1) the overruling of defendant’s motion for 
judgment on the pleadings, (2) the overruling of its motion for 
judgment of non-suit, and (3) the direction of a verdict for plain- 
tiff as demanded in the complaint. 


O. F. Paxton, for Appellant. 
G. A. Bropie and D. R. Murpny, for Respondent. 


WOLVERTON, J. (after stating the facts). 


This action is upon a contract of insurance formulated by the 
application and its accompanying documents, and the acceptance 
or approval thereof by the company. While it is alleged that the 
policy is in full force and effect, that instrument is not made the 
basis of the action. It is not set out, nor is the effect of its provi- 
sions stated in the pleadings, nor was it offered in evidence, or 
any of its terms or conditions alluded to, for the purpose of con- 
trolling the action, or in any manner defining or fixing the rights 
and liabilities of the parties concerned. The policy was never in 
fact delivered by the company to the applicant. This is conceded 
both by the allegations of the complaint and the reply. Of 
course, there could be no delivery to him after his death, by 
which event the correlative rights and obligations of the parties 
became finally fixed and established: Thompson vs. Travelers 
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Ins. Co. (N. D.), 91 N. W., 75. It is said: “The policy of insur- 
ance is the final contract between the parties, and the effect of its 
acceptance is to supersede all preliminary agreements in respect 
to insurance:” 16 Am. & Eng. Enc. Law (2d Ed.), 856. So that 
the final consummation of the contract of insurance includes both 
the delivery of the policy and its acceptance by the insured. The 
applicant has a right to reject the policy if it does not conform to 
the agreement of the parties for its execution, and, until delivery 
and acceptance, either expressly or by inference or implication, 
the contract is not finally executed, although it may be so far as- 
sented to as to give a right of action thereon. To determine, 
therefore, whether plaintiff has a cause of action as alleged, we 
have but to look to the application which was made for insurance, 
the note executed in connection therewith, the receipt given by 
Cummins and accepted by the applicant, and the defendant’s sub- 
sequent action in reference thereto. The application, by its 
terms, is made the basis and a part of the proposed contract of 
insurance, one of the stipulations on the part of Stringham being 
as follows: “I hereby agree that all the following statements 
and answers, and all those that I make to the company’s medical 
examiner, in continuation of this application, are by me war- 
ranted to be true, and are offered to the company as a considera- 
tion of the contract, which I hereby agree to accept, and which 
shall not take effect until the first premium shall have been paid, 
during my continuance in good health, and the policy shall have 
been signed by the secretary of the company and issued.” The 
receipt executed and delivered by Cummins to Stringham stipu- 
lates, on the other hand, that the note, 


If paid when due, will be in full for the first annual premium 
for a policy of insurance for $1,000, * * * provided a policy 
is issued on his application made this day. 

These instruments must be construed together to arrive at the 
real agreement and understanding of the contracting parties. By 
the application it is made a condition of the contract’s becoming 
effective that the first premium shall have been paid during the 
continuance in good health of the applicant, and the policy shall 
have been signed by the secretary of the company and issued. If 
these things have been done and performed, plaintiffs right of 


action upon the contract of insurance has accrued; otherwise 
not. 


We will dispose first of the controversy relative to the meaning 
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of the term “issued,” as employed in the application, it being 
insisted on the part of the plaintiff that it signifies simply the 
completion and signing up of the policy by the secretary and its. 
execution at the office of the company, while, upon the other 
hand, it is contended that it includes, as well, the delivery of the 
policy to the applicant. Among the many cases that have passed 
under our notice, the term seems to have been used interchange- 
ably to denote either one or the other of these conditions, but we 
have been cited to no case that attempts to determine as a general 
rule when an insurance policy is deemed issued. We are im- 
pressed that the term has a double application, and its meaning is 
to be determined by the relation in which it is employed. In the 
present instance it is obvious that the especial purpose of the 
stipulation with reference to the payment of the first annual pre- 
mium, the signing of the policy by the secretary and its issuance, 
was to fix upon some definite act or acts in the course of the 
negotiations that should be taken or construed as indicating an 
acceptance or approval of the application by the company, and 
thus to conclude the contract so as to make it binding upon the 
company, and entitle the applicant to his insurance. It is often 
difficult to determine when an offer has been assented to, and it 
was to obviate such an embarrassment that the stipulation was 
introduced into the application. As it relates to the issuance of 
the policy, the purpose here suggested is fully subserved when 
the instrument is drafted in complete form, signed by the secre- 
tary, and fully executed at the oifice of the company. <A delivery 
to the applicant is not necessary as an indication of such accept- 
ance, unless the parties should see fit to make it so. By another 
clause of the application, the soliciting agent on the payment of 
the premium might have furnished the applicant with a binding 
receipt, signed by the secretary of the company, making the in- 
surance in force from the date of such application, but with the 
proviso that the application should be approved, “and the policy 
duly signed by the secretary at the head office of the company 
and issued.” Although no such receipt was given here, the 
clause is valuable for construction, and, when the stipulation now 
being discussed is read in connection with it, there can scarcely 
be a mistake as to the intendment of the parties, which is that 
the company should become bound at a time anterior to the final 
delivery of the policy to and its acceptance by the insured, which 
time was to be indicated in part by the act of the company in 
issuing the policy at the head office. We conclude, therefore, 
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that the term “issued” was used as indicative of the completed 
signing up and execution of the instrument, making it ready for 
delivery. This construction is suitable and reasonable, although 
it must be admitted that the term as employed is not without 
ambiguity. But if it may be said that it is susceptible of two con- 
structions, and there is a doubt as to its true meaning, then it 
should be construed, as we have construed it, most strongly 
against the insurer: Kerr, Ins., § 65; Berryman, 3 Digest Law 
Ins., § 3012. 

The next inquiry is, was the note taken and accepted in pay- 
ment of the first annual premium? We are disposed to treat 
Cummins as the agent of the company, clothed with full authority 
to take the application, accept the note, and issue the kind of re- 
ceipt here involved, and thereby bind the company to the same 
extent as if the dealings were had with a general agent, with full 
authority in the premises. The form of the documents was evi- 
dently authorized by the company, and the authority of Cum- 
mins, he having used them, and the company evidently having 
acted upon them, must be considered ample to make the very 
kind of use of them for which they were adapted. The receipt 
shows the condition upon which the note was executed and deliv- 
ered to Cumniins, or, we may say, to the company ; that is, that it 
was in full for the first annual premium, if paid when due, not 
that it was in present payment of such premium. So that, con- 
struing the application and receipt together, they simply mean 
that, if the note is paid when due, and during the continuance in 
good health of the applicant, both elements or conditions con- 
curring, then that the premium should be considered as paid, and, 
if the policy shall have been signed by the secretary and issued 
meanwhile, the contract of insurance would be fully effectuated, 
but not until these things shall have been accomplished. It has 
been firmly settled by this court that the acceptance of a note is 
not to be considered as taken in discharge or payment of the debt 
unless it is at the same time so agreed and understood: Black 
vs. Sippy, 15 Or., 574; Johnston vs. Barrills, 27 Or., 251; 
Schreyer vs. Turner Flouring Co., 29 Or., 1, 4; Kiernan vs. 
Kratz, 42 Or., 474, 484, 485. There is here not only no agree- 
ment shown that the note was accepted as payment of the first 
annual premium, but the receipt negatives the idea, and expressly 
indicates that it was not to be so taken unless paid when due 
during the continuance in good health of the applicant. Such is 
manifestly the contract of the parties, and none other can reason- 
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ably be extracted from the negotiations. The character of the 
contract is not above criticism as in a measure delusive, but, the 
applicant having deliberately entered into it, he must be pre- 
sumed to have understood its purport and meaning, and the 
courts cannot do otherwise than enforce it, unless it was the re- 
sult of fraud or mistake, which is not claimed for it. 

Counsel for plaintiff seem to think that the acceptance by the 
company of the note of the applicant for the amount of the first 
premium and the issuance of the policy, although such issuance 
was subsequent to the time of the applicant’s becoming ill with 
pneumonia, and without knowledge on the part of the company 
of such illness, was tantamount to a waiver of the condition in 
the application that the first premium shall have been paid during 
the contiuance in good health of the applicant, and that the note 
was therefore received in present payment of the first annual 
premium, notwithstanding the stipulation contained in the re- 
ceipt. it is impossible to see how such a result could follow, 
when, as we have seen, the contract depends upon the applica- 
tion, note, and receipt, construed together, and the acceptance of 
the application thus formulated, which was to be evidenced by 
the signing of the policy by the company’s secretary and its issu- 
ance. The stipulation contained in the application and the re- 
ceipt showing the conditions upon which the note was given 
constitute the very terms of the contract consummated by the 
acceptance on the part of the company, and there could be no 
waiver of any condition entering into and going to make up the 
contract. A contract once made may be modified, and provisions 
favorable to either party may be relaxed. And “it seems to be 
settled,” say the Supreme Court of California, in Farnum vs. 
Phoenix Insurance Co. (83 Cal., 246, 252) “by a controlling pre- 
ponderance of authority, that an express provision in a policy of 
insurance that the company shall not be liable on the policy until 
the premium be actually paid is waived by the unconditional de- 
livery of the policy to the assured as a completed and executed 
contract under an express or implied agreement that a credit 
shall be given for the premium, and that in such case the com- 
pany is liable for a loss which may occur during the period of the 
credit ;” citing a large array of authorities. The doctrine has the 
approval, also, of a later case of the same court (Griffith vs. New 
York Life Ins. Co. (36 Pac., 113), and is applicable as prescribing 
a limitation upon the insurer where the contract of insurance is 
fully consummated by a completed delivery of the policy under 
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an express or implied agreement for an extension of credit; but 
such is not the case here. If there had been a delivery of the 
policy here, and Stringham had accepted it, and the company had 
then retained his note under such circumstances as to lead him 
to believe that he had a valid present insurance, there would have 
been larger grounds for insisting upon a waiver of the condition 
of payment during the good health of the applicant. There has 
been no such a delivery of the policy, and no waiver, if any might 
have ensued by its delivery without further insistence upon pay- 
ment of the premium, can be invoked. The payment of the pre- 
mium by Dillon to Waterman, the company’s agent at Portland, 
without the knowledge of Waterman or the company of the fact 
of Stringham’s death, could not alter the case in the least, nor 
operate as a waiver on the part of the company of any condition 
that it might otherwise have insisted upon; the rights of the 
parties, as we have seen, having become fixed by his death. 

it follows from these considerations that the plaintiff has not 
established her cause of action against the defendant upon the 
alleged contract of insurance, the premium not having been paid 
during Stringham’s continuance in good health, as contemplated 
by the agreement of the parties. Passing the error assigned 
relative to the motion for judgment on the pleadings, we are 
clear that there was error in directing a verdict for the plaintiff, 
and that the defendant’s motion for judgment of non-suit should 
have been granted. The judgment will therefore be reversed, 
and the cause remanded for such further procedings as may be 
deemed proper, not inconsistent with this opinion. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 
FINN 
METROPOLITAN LIFE INS. CO.* 


A warranty by an insured, in his application for insurance, that “no pro- 
posal or application to insure my life has ever been made to any com- 
pany or agent upon which a policy has not been issued of the amount 
applied for,” is the warranty of a fact relating to a matter upon which 
the insured could fully answer, and, if false, avoids the policy. 


Quezre: Whether a warranty by the insured that he has never had 
“pneumonia” is the warranty of a fact relating to a matter upon which 
the insured could fully answer, or only to the fair sense of the ques- 
tion; namely, to the belief of the insured, within the rule stated, in 
Henn vs. Metropolitan Life Ins. Co., 51 Atl., 689, 67 N. J. Law, 310. 


Error to Supreme Court. Action by Mary Finn against the 
Metropolitan Life Insurance Company. Judgment for defend- 
ant, and plaintiff brings error. 


BENJAMIN M. WEINBERG, for Plaintiff in Error. 

CONOVER ENGLISH and ROBERT H. McCarter, /or Defendant 
in Error. 

Fort, J. 

The facts in this case are sufficiently stated in the opinion of 
the Supreme Court, as reported in 67 N. J. Law, 17. The Su- 
preme Court sustained the direction of a verdict for the defend- 
ant by the Essex County Circuit Court, upon the sole ground 
that the plaintiff had warranted the truth of the statement, in his 
application for this insurance, that he had never had the com- 
plaint or disease called “pneumonia.” 

Whether pneumonia is of the classes of diseases within the rule 
in the case of Henn vs. Metropolitan Life Ins. Co. (67 N. J. Law, 
310, 51 Atl., 689), in view of the result we have reached in this 
court upon another ground, upon which the Circuit Court also 
directed the verdict for the defendant, it will be unnecessary for 
us to determine. 

The other warranty made by the insured in this case was that 
“no proposal or application to insure my life has ever been made 
to any company or agent upon which a policy has not been issued 
of the amount applied for.””. The proof was that the insured had 
previously applied for insurance to the defendant company, and 
“s Decision rendered, Feb. 29,1004, Syllabus bytheGourt. —=—=~=~S~*~*~<“CS~S*‘C:*S* 
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that his application had been rejected, and that the insured had 
been notified of such rejection prior to his application for the in- 
surance upon which the policy in this case was issued. It is clear 
that this question related to a matter upon which the. insured 
could fully answer. This was a warranty of a fact within the 
knowledge of the insured, and, being false, avoids the policy. * 

The judgment of the Supreme Court, affirming the Circuit 
Court, is for this reason affirmed. 





SUPREME COURT OF WASHINGTON. 


DUNHAM ET AL. 
v8, 


CITIZENS’ INS. CO.* 


Where the policy provided that it should be void in case of any material 
misrepresentation regarding the subject of insurance, a statement by 
the applicant to the agent that he had paid $1,500 on the contract 
price of the building, when he knew he had paid less than $700, was 
fatal, though it was not in response to any question in the application, 
nor communicated to the insurer. 


Where the insured promised the material men to procure a policy for 
their security, and obtained it only in his own name, without inform- 
ing the company of the facts, misrepresentations which avoided it as 
to the insured is a defense in an action by the creditors. 


Where, under such circumstances, the policy is void for misrepresenta- 
tion, the payment to insured of a compromise sum, after notice of 
creditors that they have an interest, does not make the company lia- 
ble to the creditors. 


Appeal from Superior Court, Walla Walla County; Thomas 
H. Brents, Judge. Action by J. A. Dunham and another against 
the Citizens’ Insurance Company and another. From a judg- 
ment for plaintiffs, the insurance company appeals. 


SHARPSTEIN & SHARPSTEIN, for Appellant. 
W. T. Dove, for Respondents. 
Mownt, J. 

On the 11th day of April, 1902, the defendant, J. W. Powell, 
entered into a contract with L. D. Pettit and wife to purchase a 
lot in the city of Walla Walla. The purchase price was $2,000, 
$200 of which was paid down, and the balance was to be paid in 
monthly installments of $15 each, beginning on December Ist of 





* Decision rendered, March 1, 1904. 
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that year. A deed was executed by Pettit and wife, and placed in 
escrow, to be delivered to Powell when the balance of the $2,000 
was finally paid. Powell took immediate possession of the lot, 
and thereupon entered into a contract with one Fields, by which 
contract Fields agreed to furnish the material, and erect a dwell- 
ing house upon the said lot for the sum of $1,650. While the 
house was being constructed, respondents and their assignors, 
at the request of Fields, furnished materials and labor to the 
value of $1,039.40 for the construction of the building. After the 
materials and labor had been furnished, respondents demanded 
payment of Powell, or security therefor, and Powell promised 
to obtain insurance upon the house, which he said should secure 
all the creditors. Immediately thereafter, and on July 16, 1902, 
Powell applied to the agent of appellant for a policy of insurance 
upon the said building for the sum of $1,800, without informing 
the agent that the policy was for the benefit of any one but him- 
self. The agent thereupon inquired of Powell the value of the 
house, and was informed by Powell that the house was worth 
$1,800, and would cost, when finished, $2,200, and that he had al- 
ready paid $1,500 thereon, when as a matter of fact he had paid 
less than $700. Powell thereupon signed a written application 
for the policy of insurance to be issued in his own name, which 
application made no reference to the value of the property, but 
did contain questions relating to the title, which were answered 
as follows: “Q. What is your title to the ground? A. Deed. 
Q. Is property mortgaged. A. No.” The agent thereupon, on 
the same day, relying upon the statements and the written ap- 
plication, issued the policy as applied for, and delivered it to 
Powell. Four days later; viz., on July 20th, the building was 
destroyed by fire. It was then worth $1,800. Thereafter, upon 
the refusal of Powell to assign the policy to respondents, they 
and their assignors served notice on the insurance company, 
claiming a lien upon and an equitable assignment of the proceeds 
of the policy for the amount of their respective claims. After 
receiving these notices of claims by respondents, and when 
Powell made a claim for loss under the policy, the insurance 
company questioned the validity of the policy, because of misrep- 
resentations made by Powell, both as to his title and as to his 
interest in the property, and also as to the amount he had paid 
on the contract for the construction of the building. Subse- 
quently Powell and the insurance company agreed upon a com- 
promise, and the insurance company paid Powell $700 in full set- 





1904.] Dalend da: Glidden 415 


tlement, disregarding the claims of respondents. Powell there- 
upon left the country. Respondents brought this action against 
Powell and the insurance company to recover the amount of 
their claims, alleging an equitable assignment of the amount due 
on the policy of insurance. Powell made no appearance. The 
insurance company defended upon several grounds, one of which 
was that the policy was void because of misrepresentations made 
by Powell to the agent as to the amount Powell had paid for the 
construction of the building insured. Upon a trial before the 
court without a jury, a judgment was entered against the insur- 
ance company for the amount of the claim. This appeal is prose- 
cuted from that judgment. 

A number of errors are assigned and argued, but upon the un- 
disputed facts, as we view them, the cause must be reversed be- 
cause of the invalidity of the policy. The evidence shows con- 
clusively—in fact, there is no dispute—that at the time Powell 
applied for the policy, and before it was issued to him, he stated 
to the agent that the house when completed would be worth 
$2,200, and at that time he had paid thereon $1,500, when as a 
matter of fact he had paid less than $700, and afterward paid no 
more. This was a material fact for the company to know. The 
information was sought by the agent in order to determine the 
amount of the risk. ‘The false statement was no doubt made in 
order to induce the insurance company to take the risk for a 
much larger sum than it would have done had the truth been 
known. The statement, while not a warranty, was clearly ma- 
terial and frauduient, and therefore vitiated the policy: 2 Joyce 
on Insurance, § 1896, and authorities there cited; 2 May on In- 
surance (4th Ed.), § 373; 1 Wood on Insurance (2d Ed.), p. 562 
et seq. 

In order to avoid the effect of this representation, respondents 
argue that it does not appear that the statements were intention- 
ally made, and that they were not included in the written applica- 
tion, and were not communicated to the home office, and therefore 
the company did not rely thereon when it issued the policy. This 
argument cannot avail the respondents. The evidence is con- 
clusive that, in answer to the inquiry of the agent as to the value 
of the property, Powell stated that he had paid $1,500 on the con- 
tract price of the building, when in fact he had paid less than 
$700. This fact was peculiarly within the knowledge of Powell. 
He knew it was false, and must be presumed to have made the 
Statement intentionally. It is true that there was no question in 
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the written application as to the value of the property, but this 
was a material fact which the company was entitled to know in 
order to determine the risk which it was requested to assume. 
The agent inquired for the fact when he received the application 
for the policy. He was wrongly and fraudulently informed. 
There is a provision in the policy as follows: “This entire policy 
shall be void if the insured has concealed or misrepresented, in 
writing, or otherwise, any material fact or circumstance concern- 
ing this insurance or the subject thereof.” This provision clearly 
contemplates other information than the information contained 
in the written application. The agent relied upon the informa- 
tion, and immediately issued and delivered the policy. It was not 
necessary for the agent to send the application to the home 
office. He was authorized to issue the policy himself, and did so, 
and immediately delivered it to Powell. The information which 
the agent relied upon must, under these circumstances, be held 
to be information which the appellant company relied upon. 
Powell certainly could not have recovered upon the policy in the 
face of his fraud, and, even if he obtained the policy for the use 
and benefit of respondents, they are in no better position than 
Powell. It is true the company had notice, before it settled with 
Powell, that respondents claimed an interest in the money due 
on the policy; but if the policy was void there was nothing due, 
and a compromise thereof did not render the insurance company 
liable to any person upon the policy. The validity thereof, un- 
affected by the compromise, might still be litigated as between 
the insurance company and any other person interested. The 
insurance company, in fairness to the respondents, might have 
notified them of the settlement about to be made with Powell, 
but no legal liability was incurred merely by a failure to do so. 

For the reason that the policy was void because of the false 
representations named, the cause is reversed, and the lower court 
is directed to dismiss the action. 

Fullerton, C. J., and Hadley, Anders, and Dunbar, JJ., concur. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—EVIDENCE OF AGE. 
In the case of Grand Lodge, A. O. U. W. vs. Bartes, decided by 
the Supreme Court of Nebraska, February 17, 1904, the follow- 
ing syllabus was furnished by the court :— 


The plaintiff, wife of the deceased, with whom she had lived 
for twenty years before his death, and to whom she had talked 
regarding his birthday at different times, and who had a gen- 
eral acquaintance with the family history and tradition, held to 
be a competent witness to testify as to the age of her deceased 
husband. 

A wife, who has lived for twenty years with her husband, wilk 
be presumed to know his age, and to be qualified to testify 
thereto, unless the contrary clearly appears from the record. 

The date of a person’s birth may be testified to by members 
of his family, although they may know of the fact only by hear- 
say founded on family tradition. 

Secause the first knowledge obtained bv a wife as to her 
husband’s age is derived from an incompetent source, this will 
not disqualify her from testifying as to his age, where, by rea- 
son of her menibership in the family, knowledge of such fact is 
obtained from other sources to which no valid objection ap- 
plies. 

Evidence examined, and held sufficient to sustain the verdict 
of the jury. 

Alleged errors in giving and refusing to give certain instruc- 
tions duly excepted to examined, and held not well taken. 

An application for a new trial on the ground of surprise and 
newly discovered evidence is addressed to the sound discretion 
of the trial court, and its ruling thereon will not be disturbed 
unless there is an abuse of discretion shown. 

Before the defendant is entitled to a new trial on the ground 
of newly discovered evidence, it must appear that due diligence 
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was exercised to procure such evidence upon the original trial, 
and that it is through no fault or neglect of the party making 
the application that such evidence was not then produced. 


The ruling of the trial court on the application for a new trial 
on the ground of surprise and newly discovered evidence held 
to be without prejudicial error. 

DELIVERY—CANCELLATION—AUTHORITY OF AGENT. 

In the case of Cassville Roller Mill Co. vs. Aétna Ins. Co., de- 
cided by the Kansas City (Mo.) Court of Appeals, March 7, 1904, 
the policy, insuring a corporation, was delivered to the manager, 
who handed it back to the agent with a request that he should 
temporarily keep it for him until he could take it to the bank. It 
was held that the contract was complete, and could not there- 
after be canceled without notice to the insured. _When the mana- 
ger, after the loss under such circumstances, accepted back the 
premium he had paid, it did not bind the insured in the absence of 
its authority. A deposit of a tender in a bank in the name of a 
party for whom it is intended, with notice to him, is not a legal 
tender. 

ARBITRATION. 

In the case of Carp vs. Queen Ins. Co. of America, decided by 
the St. Louis (Mo.) Court of Appeals, February 19, 1904, it was 
held that where both parties endeavor to prevent an appraise- 
ment agreed on, it is no longer a condition precedent to a suit. 
One of the parties cannot afterward claim that a submission to 
arbitration as to the amount of loss is void because there had 
been no dispute nor withdrawal at will from an appraisal to ascer- 
tain the value of the property burned. 


BENEVOLENT SOCIETY—MISREPRESENTATION. 

In the case of Whigham vs. Supreme Court, I. O. F., decided 
by the Supreme Court of Oregon, March 28, 1904, it was held, 
that where the applicant for a benefit certificate misrepresented 
his habits in his application to the Supreme Lodge, knowledge of 
those habits by the members of his local lodge, which collected 
the dues, was not an estoppel of forfeiture, where such members 
did not know what representations he had made. 


BENEVOLENT SOCIETY—ASSIGNMENT OF CERTIFICATE. 

In the case of Brett vs. Warnick et al., decided by the Supreme 
Court of Oregon, March 28, 1904, it was held, that where bene- 
ficiaries named in the certificate of a benevolent society have 
agreed to surrender the certificate to a party, conditioned upon 
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his repayment of the assessments they have paid, and the care of 
the insured, and the conditions have been complied with and the 
society is willing to pay to the proper party, equity will interpose 
to enforce the agreement though no change had been made in 
the beneficiaries named in the certificate. The insured member 
may make such an agreement regarding the certificate with the 
consent of the beneficiaries as to give a vested interest. 

Where such an agreement has been made with a cousin, though 
he may have no insurable interest by virtue of relationship, if the 
conditions justify it he may recover not simply his advances, but 
the entire face of the contract, if such was the apparent intention 
of the parties. 


BENEVOLENT SOCIETY—REPUDIATION OF CONTRACT. 
In the case of O’Neill vs. Supreme Council American Legion 
of Honor, decided by the Supreme Court of New Jersey, Febru- 
ary 23, 1904, the following syllabus was furnished by the court :— 


Where a contract embodies mutual and interdependent con- 
ditions and obligations, and one party either disables himself 
from performing, or prevents the other from performing, or 
repudiates in advance his obligations under the contract and 
refuses to be longer bound thereby, communicating such re- 
pudiation to the other party, the latter party is not only ex- 
cused from further performance on his part, but may at his 
option treat the contract as terminated for all purposes of per- 
formance, and maintain an action at once for the damages 
occasioned by such repudiation, without awaiting the time 
fixed by the contract for performance by the defendant. 

The doctrine of Hochster vs. De La Tour (2 E. & B., 678) 
approved. 

Where a beneficial organization issues to one of its members 
a benefit certificate entitling the beneficiaries to a stated sum 
on the death of the member while in good standing, upon con- 
dition of his paying stipulated periodical assessments during 
life and complying with the by-laws of the organization, the 
member has such an interest in the enforcement of the benefit 
certificate as entitles him to maintain an action to recover 
damages for its repudiation. 

Where such a benefit certificate is repudiated during the life 
of the member, he need not continue payment of assessments, 
or otherwise preserve his good standing in the organization, 
in order to entitle himself to sue for damages. Repudiation 
absolves the injured party from further performance of condi- 
tions precedent on his part. 


Where a benefit certificate is conditioned upon compliance 
by the member with all by-laws of the order thereafter to be 
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enacted, the condition must be construed as referring only to 
reasonable by-laws and amendments adopted in furtherance 
of the contract, and not to such as would overthrow it or ma- 
terially alter its terms. 


Where a beneficial organization attempts by means of an un- 
authorized by-law, to make a material modification of a benefit 
certificate previously issued the member, if he intends to treat 
such by-law as a repudiation of the contract, must exercise his 
option within a reasonable time. In ordinary cases, what is a 
reasonable time is a question for the jury. 


An action brought for repudiation of a contract is not sub- 
ject to a time limitation that arises solely out of the terms of 
the repudiated contract. 


ASSIGNMENT. 


Where the charter of a benevolent society provides that its ob- 
ject is to assist the members and their families, and the benefici- 
ary funds are exempt from execution, or the claims of creditors, 
the assignment of a certificate to a party not related, empower- 
ing him to recover the money, and, after satisfying his claims, to 
pay the balance to the representatives of the assignor, is good in 
equity, according to the decision of the Supreme Court of Illinois, 
in Jarvis vs. Brinkley, decided December 16, 1903. 
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SUPREME COURT OF MICHIGAN. 


COURTEMANCHE 
vs, 
SUPREME COURT I. O. F.* 


Where the insured took carbolic acid for the purpose of frightening his 
wife into giving him money and not of ending his life, though the 
motive was unworthy, the death must be classed as accidental, and 
not self-destruction, or suicide, within the meaning of the policy. 


Error to Circuit Court, Saginaw County. Action by Emma 
Courtemanche against the Supreme Court of the Independent 
Order of Foresters. Judgment for plaintiff. Defendant brings 
error. 


DICKINSON, STEVENSON, CULLEN, WARREN & BUTZEL, for 
Appellant. 

W. F. DENFELD, for Appellee. 

HOOKER, J. 

The plaintiff is the widow of one Oliver Courtemanche, and 
beneficiary in a certificate of membership in the defendant soci- 
ety, a mutual benefit association. This policy contained the fol- 
lowing limitations upon, or exceptions to, liability ; viz. :— 
(1) Except as provided in sub-sections 2 and 3 of this sec- 
tion, the contracts for benefits heretofore or hereafter under- 
taken by the supreme court, do not include assurance against 
self-destruction or suicide, whether the member be sane or in- 
sane. (2) Any brother who commits suicide shall ipso facto 
avoid all his benefit certificates, and ipso facto forfeit all bene- 
fits whatsoever which his beneficiary or beneficiaries, heir or 
heirs, or legal personal representative or representatives would 
otherwise have been entitled under the constitution and by- 
laws to receive from the supreme court, or from any branch of 
the supreme court; * * * 
Sub-section 1 being printed on the policy. In an action brought 
upon this certificate, the plaintiff recovered death benefits to the 
amount of $1,000, that being the face of the policy. The defend- 
ant has asked us to review the cause upon error. 

The most important question arises over a claim that if the 
death was due to the voluntary taking of carbolic acid by de- 
ceased, not with the intent of causing death, but to frighten his 


* Decision rendered, March 8, 1904. 
VoL. XXXIII.—31. 
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wife into giving him money she could not recover. The evidence 
was practically conclusive that the deceased died from taking 
carbolic acid, and there was proof from which the jury might have 
reached either of three conclusions: (1) That it was a case of 
suicide in the ordinary sense. (2) That the drug was taken under 
the belief that it was another and harmless drug. (3) That it was 
knowingly and intentionally taken for the purpose of frightening 
the wife, and not with an intention to cause death. The court 
instructed the jury that in the later case the beneficiary would 
not be precluded from recovering upon the policy, and error is 
assigned upon this instruction. 

Counsel for defendant cite, in support of their contention, the 
case of Lawrence vs. Mut. Life Ins. Co. of N. Y., 5 Ill. App., 282. 
In that cause the deceased came to his death from repeated doses 
of laudanum, the first prescribed by a druggist, and others taken 
upon deceased’s own judgment, after severe vomiting, under the 
belief that he had vomited up a portion of that taken. The poli- 
cies contained the following provision :— 


If the said person upon whose death the policy matures shall 
die in consequence of a duel, or of the violation of law, or by 
disease, violence or accident brought about by intoxication, or 
shall impair his health by narcotics, or alcohglic stimulants, 
* * *. the company shall be released from all liability on ac- 
count of this contract. It is hereby declared and agreed that 
the self-destruction of the person, whether voluntary or invol- 
untary, and whether he be sane or insane at the time, is not a 
risk assumed by the company in this contract, but in every such 
case the company will, upon demand made and the surrender 
of this policy, accompanied with satisfactory proofs of such 
death, within sixty days after its occurrence, pay the net re- 
serve held upon it by this company at the beginning of the year 
in which death occurs, calculated by the present legal standard 
of the State of New York, first deducting therefrom any in- 
debtedness which shall have accrued to the company on ac- 

_ count of this contract. 


The court said: “The present appeal, then, must be decided 
precisely as though the defendant had expressly admitted that 
the deceased, at the time of his death, was sane; that his death 
was involuntary, and that it occurred without negligence on his 
part; and as the wholly unexpected, and therefore accidental, 
result of means which he was using in good faith for the purpose 
of alleviating his physical suffering. The question, then, is, 
whether the accidental death of a sane person is within the mean- 
ing of the foregoing condition of the policies in suit, simply be- 
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cause some act of the deceased, performed with no design or in- 
tention of producing death, but for an entirely innocent purpose, 
and without negligence, happens to be the proximate cause of his 
death. We are clearly of the opinion that a purely accidental 
death can in no proper sense be termed an act of self-destruction. 
In all the cases where construction has been given by the courts 
to conditions in life policies relating to the death of the insured 
by his own hand, the terms ‘suicide,’ ‘self-destruction,’ and ‘death 
by his own hand,’ have been held to be practically synonymous. 
To say of a purely accidental death that it was a ‘suicide,’ or a 
‘death by his own hand,’ would be simply an abuse of language. 
That which is purely accidental or fortuitous can no more be 
charged to the account of the person whose act happens by the 
occasion of the accident than to that of any one else. It is only 
where death results from an express design on the part of the 
deceased, or from some act which, though performed with no in- 
tention of producing death, is of itself culpably negligent, that the 
deceased can be charged with the responsibility of self-destruc- 
tion. Ifa person in the pursuit of a proper object, and in the ex- 
ercise of due care, should accidentally fall into a body of water and 
be drowned, or should unwittingly expose himself to the small- 
pox or the yellow fever, not knowing at the time of the existence 
of the contagion, and die of the disease, it would’ in no proper 
sense be a case of self-destruction. If in either case, however, he 
should be culpably negligent in exposing himself to danger, al- 
though not intending to destroy his life, he would be, in the com- 
mon judgment of men, the efficient instrument of his own death. 
Upon principles quite analogous to the foregoing, it may be held 
that in case of a sane person, where there is an absence both of 
intention and culpable negligence, the death of the insured must 
be regarded as accidental, and not within a proviso against self- 
destruction. With this construction, full effect may be given to 
all of the words of the condition in the policies under considera- 
tion. Voluntary self-destruction obviously can mean nothing 
more than the taking of one’s life purposely and intentionally. 
Involuntary self-destruction would then include all those cases 
where a person, without intending to accomplish his own death, 
carelessly and negligently does acts which may naturally and 
probably result, and do in fact result, in death. The condition 
would thus be held to include all cases where there exists on the 
part of the insured. any direct and immediate legal or moral re- 
sponsibility for his own death. To go beyond this, and relieve 
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the insurers from all liability in all cases where the acts of the 
insured, without design or negligence on his part, do in fact con- 
tribute to shorten or terminate his life, would in most cases ren- 
der life policies of very little value to the insured.” 

The foregoing indicates that the court was of the opinion that 
death through culpable negligence would not be covered by the 
terms of the policy. That this was at most a dictum appears 
from the following conclusion of the opinion: “It follows that 
the defense in this case rests solely upon a charge against the 
insured of culpable negligence. This fact seems to be recognized 
by the learned counsel for the defendant, and accordingly they 
have endeavored in their argument to demonstrate the negli- 
gence of the insured from the evidence in the case. If they de- 
sired to avail themselves of this defense, they should have allowed 
the question of negligence to be presented to the jury; but hav- 
ing withdrawn it from the only tribunal legally competent to de- 
cide it, they are not now in a position to insist that any negli- 
gence has been proved.” 

The case was again tried, resulting in a verdict for the plaintiff. 
The court charged, in substance, that the plaintiff should recover, 
unless the death was the result of “either gross carelessness, or 
circumstances constituting him a suicide,” and continued as fol- 
lows: “The jury are further instructed, on the subject of negli- 
gence and gross carelessness, that so far as the defense in this 
case depends thereon, that the burden of proof rests upon the 
defendant; and that gross carelessness consists of something 
more than the omission to do that which, under the circumstances 
of a case, an ordinarily careful man would have done to avoid 
injury.” 

The Appellate Court criticised the charge in this language: 
“Tt is plain that these instructions place upon the language of 
the policy an interpretation quite different from the one adopted 
by us-on the former appeal. In our view, the exemption of the 
insurance company from liability depends, not upon the degree 
of the negligence of the insured, but upon its culpability. Indeed, 
we are unable to see how the ordinary division of negligence into 
degrees, such as slight, ordinary, and gross, can have any appli- 
cation here, though it may serve a very useful purpose in cases 
where the doctrine of contributory or comparative negligence is 
invoked. The true inquiry here is whether the death of the in- 
sured was the proximate result of his own negligent act, and 
whether such act was, under all the circumstances of the case, 4 
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culpable act. The words ‘voluntary’ and ‘involuntary’ must be 
regarded as being used in the policy in a sense somewhat analo- 
gous to that in which they are employed in the criminal law. 
They do not include cases of death by accident or ‘misadventure,’ 
but they must be held to include all cases where death results 
immediately and proximately from the culpable negligence of 
the insured. Doubtless, also, if death should ensue from the per- 
formance by the insured of an unlawful or criminal act, it would 
be a case of involuntary self-destruction within the meaning of 
the policy. It follows from what we have said that the instruc- 
tions limiting the effect of the condition of the policy under con- 
sideration to cases of gross negligence, and attempting to apply 
to this case the rules ordinarily applicable to that degree of negli- 
gence, were erroneous.” 

It would seem to us, from the discussion in that case, that the 
defendant had nothing to complain of in the charge, for to our 
minds culpability implies something more than any degree of 
negligence ; however, that does not seem to have been the view 
taken, and we must consider the case as. holding that while no 
degree of negligence without culpability will relieve a defendant, 
any degree of culpability will, and we do not see how there was 
any culpability, other than mere negligence of some degree, 
shown in that case. The provisions of this policy are not as 
broad as that involved in the Illinois case, which states that “self- 
destruction, though involuntary, is not a risk assumed by the 
company,” while the policy before us excepts “assurance against 
self-destruction or suicide.” 

We approve the doctrine that losses by insurance companies 
through fire, accident, or death cannot be avoided, under ordi- 
nary provisions, although they are due to want of care. Any 
other doctrine would make insurance nearly valuless, especially 
accident insurance, and if there is any doctrine applicable to cases 
arising upon contracts of insurance, akin to that of contributory 
negligence in actions of tort, we are not aware of it. Upon the 
other hand, there is some apparent force in the claim that insur- 
ance companies and those who contract with them do not antici- 
pate that the insured will intentionally, deliberately, and unneces- 
sarily incur the hazard of death by poison to coerce another into 
the payment of money to him, or for any other reason. 

This is a peculiar case. Perhaps none could arise where the 
act of the deceased (if defendant’s claim is true) could present a 
more pusillanimous act. We can imagine cases in which acts of 
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great hazard and danger would be heroic, and of which we should 
be reluctant to say that policies were avoided because the insured 
intentionally and understandingly faced almost certain death, as 
in the case of succoring the drowning or the burning. Between 
these two extremes all kinds of cases can be imagined where 
risks are taken for pleasure, for profit, or from humanitarian 
motives, and we see no way of distinguishing between them, un- 
less it be upon moral grounds. Perhaps the word “culpability” 
is a proper one to use if not enlarged to include negligence, in 
which no moral question is involved, but we think such a ques- 
tion would be more appropriately raised under a provision ex- 
cepting cases of death caused while engaged in an unlawful act— 
a provision found in most policies and regarding which the 
authorities are numerous, 

We are cited to the case of Ritter vs. Ins. Co. (169 U. S., 157), 
in support of the proposition that the act of the insured should 
preclude recovery. The question in that case was whether a re- 
covery could be had in a case of suicide while sane, in the ab- 
sence of a provision in the policy excepting such cases. It was 
held that recovery could not be had in such a case, upon the 
ground that the parties did not contemplate insurance against 
deliberate, intentional self-destruction. The case is compared to 
and classed with the willful burning of insured property, and sev- 
eral similar cases are cited and discussed; viz.: N. Y. Mut. Life 
Ins. Co. vs. Armstrong (117 U. S., 591), where the beneficiary 
murdered ‘the insured. Hatch vs. Mut. Life (120 Mass., 550), 
where a married woman died from an unlawful operation vol- 
untarily submitted to. Supreme Commandery vs. Ainsworth (71 
Ala., 436, 46 Am. Rep., 332), where it was held that suicide was 
an exception to the contract of insurance, though not specifically 
made so by the policy. Also the case of Amicable Society vs. 
Bolland (4 Bligh, N. S., 194), cited in support of the doctrine that, 
as a general proposition, “the law will not enforce contracts and 
agreements that are against the public good, and therefore are 
forbidden by public policy.” In that case the assured was ex- 
ecuted for forgery. In disposing of the case the court said: “It 
appears to me that this resolves itself into a very plain and sim- 
ple consideration. Suppose that in the policy itself this risk had 
been insured against—that is, that the party insuring had agreed 
to pay a sum of money year by year, upon condition that in the 
event of his committing a capital felony; and being tried, con- 
victed, and executed for that felony, his assignees shall receive a 
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certain sum of money; is it possible that such a contract could 
be sustained? Is it not void upon the plainest principles of pub- 
lic policy? Would not such a contract (if available) take away 
one of those restraints operating on the minds of men against 
the commission of crimes; namely, the interest we have in the 
welfare and prosperity of our connections‘? Now, if a policy of 
that description, with such a form of condition inserted in it in 
express terms, cannot, on grounds of public policy, be sustained, 
how is it to be contended that in a policy expressed in such terms 
as the present, and after the events which have happened, that 
we can sustain such a claim? Can we, in considering this policy, 
give to it the effect of that insertion, which, if expressed in terms, 
would have rendered the policy, as far as that condition went at 
least, altogether void ?” 

Counsel persuasively apply the same test to this case, and urge 
that a policy which in express terms should contemplate and pro- 
vide insurance against the danger resulting from the voluntary 
taking a chance of death, as in this case, would be void, as op- 
posed to public policy. If the proofs showed that this was an ex- 
periment to determine whether death would follow the taking of 
the drug, showing that the contingency of death was not over- 
looked, it is possible that we might be justified in saying that such 
act, if followed by death, was not within the intent of the parties 
to the contract; but there is nothing in this case to indicate a 
design to take life, or that deceased thought that he was courting 
danger of death. We cannot suppose that any one would approve 
such an act as taking poison to coerce a wife, through sympathy 
or fear, but we are not sure that the test applied in the Bolland 
Case can be safely treated as an infallible one. We are unable to 
find any case where this has been so held, or any where the rule 
has been applied, except where the act has been criminal or ac- 
companied by an intention to produce death. In the Alabama 
case cited it is said: “The doctrine asserted in Fauntleroy’s Case, 
that death by the hands of public justice, the punishment for the 
commission of crime, avoids a contract of life insurance, though 
it is not so expressed in the contract, has not, so far as we have 
examined, been questioned, though the case itself may have led 
to the very general introduction of the exception into policies. 
The same considerations and reasoning which support the doc- 
trine seem to lead, of necessity, to the conclusion that voluntary, 
criminal self-destruction—suicide, as defined at common law— 
should be implied as an exception to the liability of the insurer, 
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or, rather, as not within the risks contemplated by the parties, 
reluctant as the courts may be to introduce, by construction or 
implication, exceptions into such contracts, which usually con- 
tain special exceptions.” Again: “‘The fair and just interpreta- 
tion of a contract of life insurance made with the assured is that 
the risk of death proceeding from other causes than the volun- 
tary act of the assured producing, or intended to produce, it;” 
and that “the extinction of life by disease, or by accident, not 
suicide, voluntary and intentional, by the assured, while in his 
senses, is the risk intended; and it is not intended that, without 
the hazard of loss, the assured may safely commit crime.” 

Tf one point a loaded pistol at himself, with no intention to fire, 
his death, being caused by its unintentional discharge, would be 
accidental, and not suicidal, and the beneficiary under such a 
policy as this should be allowed to recover, for the death, though 
self-destruction in one sense, in another was not, the immediate 
cause being the unexpected and accidental discharge, and not 
the pointing of the pistol, which was in itself a harmless, though 
perhaps a risky act. The death in such case is a fortuitous result, 
not even a probable one, and such deaths are covered by policies. 
The case in question cannot be distinguished in principle from 
the foregoing, except in the greater degree of danger of a fatal 
result, or in the nature of the motive actuating the deceased. In 
the former the victim would believe he would be safe as long as 
he did not pull the trigger; in the latter, that he would not die if 
he limited the dose taken to an amount that would be insufficient, 
ordinarily, to cause death. A fatal result in either case, being 
unintended, and unexpected, would be accidental, regardless of 
the motive which should prompt the act. It should be stated that 
such a death might not be covered by a policy which, by its terms, 
excepts cases where death or accident is due to voluntary ex- 
posure to danger, as in the Illinois policies discussed. 

From the foregoing it would seem to follow that negligence 
is not a reason for relieving the insurer, and the motive certainly 
would not be in some of the instances we have mentioned. We 
do not see that the fact that the motive alleged here was to work 
upon the sympathy or fears of his wife would make the death of 
the insured any the less accidental, or that the act was a criminal 
one, and we are of the opinion that the court did not err in declin- 
ing to direct the jury that they should treat this claim as a suffi- 
cient defense, if proved. 

Upon the trial the defendant’s counsel introduced in evidence 
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a letter written by plaintiff to defendant’s lawyer, at his sugges- 
tion. Plaintiff testified: “After the death of my husband, I talked 


with Mr. Elliott G. Stevenson, of Detroit, once at Mr. Allen’s 
office in this city, and once in Bay City. The talk I had with him 


at Saginaw led up to the writing of the letter that is introduced 
in evidence. I didn’t see him at a meeting of the Foresters. I 


don’t know what he came to Saginaw for. It was something 
about the Foresters, and I knew he was in town, and I made it 


my business to see him, because I wanted to see what he had to 
say about paying that insurance, and he told me that the execu- 


tive council was to meet in a short time, a week or two afterward, 
and he would see what he could do for me, and he told me to 
write him a letter a short time before, so he would have that to 
put before the council, whatever it was, to show if I could give 
any excuse for it; if I knew of any reason at all why he should 
have committed suicide or anything of the kind.” The letter is 
as follows :— 


Mr. FE. G. Stevenson—Dear, Sir: My husband, Oliver 
Courtemanche, was a member of Court Valley 232, of East 
Saginaw, and died Sep. 28/98. The Corinors jury brought in 
a verdict of Sueside while Under the Influence of Liquor which 
was Intirely False and unjust as he had not been Drinking at 
all that Day. Dr. F. W. Freeman who conducted the Post 
Mortem also sais that there was not a Drop of Liquor or Beer 
of eny kind in his stomac and if he took Carbolic Acid as they 
say he did I honistly and Firmly do not think it was with the 
Intentions of Killing himself but rather to scare me into giving 
him Money he had given three different People his cheque and 
had no Money in the Bank and he knew he would get into 
trouble over it and I had told him that I would not help him 
eny more and Borrow Money for him and he had borrowed all 
He could and so I persume he thought he would have to do 
something more Desperet than usual In Order to Scare me 
Into getting the Money for him And so tryed that way of doing 
it and took more than he Intended for there is no reason that I 
know of why he should want to Kill Himself We had not quar- 
reled And always got along well together and there was noth- 
ing that trubbled him that I can find outside of those cheques 
and surly Twelve Dollars the Amount of three cheques wasent 
worth killing onesself for and I know he did not Intend to do 
It for he always spoke and acted as if he had a horror of sue- 
side. It is Nearly a year and two Months since he Died but 
the Foristers havent Paid me the Thousand Dollars the 
amount his Policy calls for and I should very much like to have 
it as he carried no other Insurance and it is all I have in the 
world and I have Myself to suport and It would be very nice to 
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know I had something for a Rainey Day. Will you kindly 

present this to the supream counsil at there next Meeting and 

ask them to Please Pay Me and I will be sincerely grateful to 

You and Them. (Signed) Mrs. Emma Courtemanche. 

Counsel requested the court to charge: “The letter written 
by plaintiff in this case, in which certain admissions are made by 
her in respect to quarrels and the issuing of checks fraudulently, 
and the possible desire on the part of her husband to do some- 
thing more desperate than usual, was proper evidence in this 
case against the plaintiff, and you shall consider such admissions 
for what they are worth in arriving at the question as to whether 
the plaintiff’s intestate did not, for these reasons, and with the 
motive therein stated, take the carbolic acid or drug in question, 
and for no legitimate purpose.” 

This was not all of the request, the remainder being as follows: 
“Tf you find that he did so take the drug, and that, contrary to 
his expectation, the dose was fatal, even though such thought 
was farthest from his mind, nevertheless death resulting from 
such act would be suicide, and the plaintiff cannot recover in this 
case, save such amount as defendant has offered to pay in open 
court.” 

Having determined that the rule is not as stated in the last- 
quoted portion of the request, it is manifest that the court did not 
err in refusing a request of which it was a part. We think it un- 
necessary to discuss the other questions raised. 

The judgment is affirmed. The other justices concurred. 
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SUPREME COURT OF INDIANA. 


AMERICAN MUT. LIFE INS CoO. 
v8. 


BERTRAM.* 


The company issued a policy to the beneficiary, who paid the assessments 
on the life of another party, in which he had no insurable interest, 
without the knowledge of the latter. A statute provided that when 
such assessments are paid by another than the assured, without his 
written consent, the beneficiary must have an insurable interest. The 
agent of thc eompany, knowing that the policy was invalid, induced a 
subsequent assignee, also without an insurable interest, and in ignor- 
ance of its invalidity, to accept its assignment as an investment. The 
assignment was afterward ratified by the officers of the company, 
who advised the assignee to keep up the assessments, which was done 
until the tender of an overdue assessment was refused, when the as- 
signee discovered the invalidity and demanded a return of the assess- 
ments paid. 


Held, That the policy was against public policy, and void. But the as- 
signee being innocently misled by the misrepresentations of the com- 
pany and its agents, and no risk having been incurred on a void 
policy, was entitled to a return of the assessments. 


Held, That the statute of limitations began to run from the time the de- 
mand was made for a return. But the assi gnee was not entitled to 
interest prior to the demand, 

Appeal from Circuit Court, Elkhart County. Action by 
Mary Bertram against the American Mutual Life Insurance 
Company. From a judgment in favor of plaintiff, defendant ap- 
peals, and plaintiff files cross-assignments of error. Case trans- 
ferred from Appellate Court, as authorized by Act, March 13, 


1901 (Acts I9QOT, p. 590, c. 259). 


VAN VLEET & VAN VLEET, for Appellant. 

CRUMPACKER & MoRAN and MILLER, DRAKE & HUBBELL, 
for Appellee. 

DOWLING, J. 

This action was brought by the appellee to recover from the 
appellant premiums paid for insurance upon a policy alleged to 
have been void from the time of its execution. At the request of 
the parties, the court made a special finding of facts, and stated 
its conclusions of law thereon. Exceptions were saved by both 
parties, and judgment was rendered for the appellee for so much 
of the premiums as was paid by her within six years before the 
commencement of the action. Errors are assigned by the appel- 


* Decision rendered, March 9, 1904. 
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lant upon each conclusion of law. The appellee assigns a cross- 
error upon the second conclusion. 

Briefly stated, the facts were as follows: The appellant was a 
mutual life insurance company, organized under the laws of this 
State, doing business on the assessment plan. On February 24, 
1887, at the city of Elkhart, with full knowledge of the facts, it 
issued its policy of insurance to one Leander Stiles, upon the life 
of one Mary Ellsworth, a resident of New York, without her 
knowledge. Stiles was not a creditor of Mrs. Ellsworth, nor was 
she under any kind of obligation, legal or moral, to him. She 
was related to him only as an aunt by marriage, and he was in 
no way dependent upon her. The consideration of the policy 
was the payment by Stiles of a membership fee of $25, and his 
agreement to make monthly payments of $6.80. The sum to be 
paid to Stiles, his heirs, administrators, or assigns, within thirty 
days after the death of Mrs. Ellsworth, and proof thereof, was 
his pro rata share of 80 per cent of an assessment on all members 
of the insurance company—not exceeding, however, $4,000. 
Stiles paid the membership fee and the assessments for February 
and March, 1887. On March 2, 1887, in consideration of the 
agreement of the appellee to pay all subsequent premiums and 
assessments on the policy, he assigned to her a two-thirds inter- 
est in it. After such assignment the assessments were increased 
by appellant to $12 per month. The appellee paid all such pre- 
miums and assessments until October, 1890, when the appellant 
refused to receive any further payments, for the reason, as it al- 
leged, that the policy had lapsed in consequence of the failure of 
the appellee to pay the October, 1890, assessment on the day it 
became due. Mrs. Ellsworth died in May, tgoo, and, when pay- 
ment of the amount named in the policy was demanded by the 
appellee, the appellant at first refused to pay it because the 
policy had lapsed on the non-payment of the October, 1890, as- 
sessment; but afterward, on June 13, 1900, it denied its liability 
on the ground that neither Stiles, who took out the policy, nor 
the appellee, to whom it was assigned, had an insurable interest 
in the life of Mrs. Ellsworth. The application for the policy was 
made by Stiles through one Gusten, an agent of the appellant. 
Gusten knew that the application was made without the knowl- 
edge or consent of Mrs. Ellsworth; that Stiles was not a cred- 
itor of Mrs. Ellsworth; that she was not obligated to him in any 
manner; that Stiles was not dependent upon her in any way; 
that she was an aunt of the said Stiles by marriage, only, and not 





1904. ] American Mut. Life Ins. Co. vs. Bertram. 493 


otherwise related to him. The application was written by Gus- 
ten himself, and Stiles signed Mrs. Ellsworth’s name to it in the 
presence of Gusten. The latter forwarded the application to the 
appellant, at Elkhart, Ind., and on February 24, 1887, the appel- 
lant, on this application, issued to Stiles the policy on the life of 
Mrs. Ellsworth. At the time of the assignment of the policy to 
the appellee, and prior thereto, Gusten, who was acting as the 
agent for the appellant, and who knew all the facts before stated, 
for the purpose of inducing the appellee to take an assignment 
of the policy, falsely and fraudulently represented to her that the 
policy was valid and all right; that she had a right to take an 
assignment thereof; that she would be entitled to receive pay- 
ment thereunder in case of loss; that it was a good investment 
for her, and one by which she might save her money. The ap- 
pellee was ignorant of all the facts of the case, and of the law in 
respect to them. She believed and relied on the representations 
of Gusten, the agent of the company, and was induced by them 
to take an assignment of the policy, and to pay to Stiles therefor 
all he had paid out thereon, including the membership fee and 
the said monthly assessments. She continued to pay the assess- 
ments thereafter, under the belief that the policy was valid. 
Some two months after the policy was assigned to her, Barney, 
the vice-president and treasurer of the appellant, visited the ap- 
pellee at her home, in Valparaiso, and she repeated to him all 
that Gusten had said to her in regard to the assignment of the 
policy. Barney thereupon, with full knowledge of all that had 
taken place, represented to her that everything was perfectly 
right, and advised her to keep her dues paid. The appellee there- 
after, relying on these false representations and statements of 
Barney and Gusten, as agents of the appellant, continued to pay 
the monthly assessments on the policy until October, 1897. A 
few days after it became due, she tendered the October assess- 
ment, and from month to month thereafter she offered to pay 
each subsequent assessment, but her tenders and offers were re- 
fused. The total amount paid by the appellee on account of pre- 
miums and assessments was $1,574, which, with the interest 
thereon, amounted to $2,586.35. Before the commencement of 
the suit, the appellee demanded repayment to her of the amount 
so paid on account of the policy, but the appellant refused to re- 
pay the same, or any part of it. The action was commenced No- 
vember 10, 1900. 

The court’s conclusions of law were “(1) that the said policy 
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was void from the beginning; (2) that plaintiff is entitled to re- 
cover all moneys paid to her, with interest, within six years be- 
fore the commencement of this action, being the sum of $1,- 
007.35.” 

A reversal of the judgment is insisted upon by the appellant 
on the grounds (1) that the finding fails to show that the policy 
was issued without the knowledge or consent of Mary Ellsworth; 
(2) that it does not appear that the policy was invalid under sec- 
tion 6 of the act of March 9, 1883 (Acts 1883, p. 204, c. 136), 
either in the hands of Stiles or the appellee; (3) that public 
policy forbids a recovery by the appellee; (4) that the appellee 
can found no right upon a misrepresentation of the law; and (5) 
that the appellee has no superior equity against the other mem- 
bers of the appellant, as a mutual life insurance company. 

Section 6 of the act of March 9, 1883 (Acts 1883, p. 204, c. 136), 
under which the appellant company was organized, declared that 
when payments of assessments on a policy were made by any 
person other than the insured, and without his, written consent, 
the beneficiary must have an insurable interest in the life as- 
sured. Section 9 of the act made it a felony for any person to 
knowingly secure a policy on the life of another without his 
knowiedge or consent. Stiles had no insurable interest in the 
life of Mrs. Ellsworth. All assessments were to be paid by him, 
and the policy was issued to him without her knowledge or con- 
sent. The contract of insurance, therefore, was void, both as 
against public policy, and by force of the statute: Continental 
Life Ins. Co. vs. Volger, 89 Ind., 572, 575; Prudential Ins. Co. 
vs. Hunn, 21 Ind. App., 525; Ruse vs. Mutual Ins. Co., 23 N. Y., 
516; May on Insurance (4th Ed.), § 74; Beach, Law of Insur- 
ance, § 850. 

The question, then, is, had the appellee, as the assignee of the 
policy, under the circumstances hereinbefore stated, the right to 
recover the premiums and assessments paid by her on account 
of the supposed insurance? The general rule is that an action 
will not lie to recover premiums paid upon an insurance which 
is illegal by reason of the policy being illegal by statute, or by 
reason of the illegality of the adventure insured; 14 English 
Ruling Cas., 533; Lowry vs. Bourdieu, 2 Dougl., 468; Van Dyck 
vs. Hewitt, 1 East, 96; Russell vs. De. Grand, 15 Mass., 35; 
Welsh vs. Cutler, 44 N. H., 561; Feise vs. Parkinson, 4 Taunt., 
640; Anderson vs. Thornton, 8 Ex., 425; Waller vs. Northern 
Assur. Co., 64 Iowa, 101; Richards vs. Marine Ins. Co., 3 


x 
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Johns., 307; New York Life Ins. Co. vs. Fletcher, 117 U. S., 519. 

3ut it is held that this rule does not apply where there has been 
no fraud on the part of the plaintiff, where the policy is void 
because of innocent misrepresentations, where the plaintiff has 
been induced to take out the policy by the fraud of the insurer, 
and is himself innocent, or where it is clear that the policy was 
not a wagering contract, put was taken out under a mistake in 
regard to the rights of the party insured. In this case it is to be 
borne in mind that the appellee herself did not take out the 
policy, but that, with the knowledge and consent of the appel- 
lant, and at its solicitation, she took an assignment of it. Upon 
the authority of Continental Co. vs. Munns (120 Ind., 30) the as- 
signment is to be treated as a new contract, to which the as- 
signee and the insurer are the parties. In Lowry vs. Bourdieu, 
supra, the right to recover the premium paid upon a gaming 
policy issued in violation of an act of Parliament was denied; 
but Lord Mansfield said “he desired it might not be understood 
that the court held that, in all cases where money has been paid 
on an illegal consideration, it cannot be recovered back; that in 
cases of oppresion—when paid, for instance, to a creditor to in- 
duce him to sign a bankrupt’s certificate, or upon a usurious 
contract—it may be recovered, for in such cases the parties are 
not in pari delicto.” In Fulton vs. Metropolitan Life Ins. Co. 
(Com. Pl., 19 N. Y. Sup., 660) the plaintiff, being solicited for 
life insurance by defendant’s agent, took out policies on the life 
of her sister and brother, payable to herself; having signed their 
names to the application with the knowledge of the agent. After 
several years, she ascertained that the policies were void on that 
account, and brought an action to recover the premiums paid. 
It was held that the company was chargeable with the agent’s 
knowledge of the invalidity of the policies, and that the plaintiff 
was entitled to recover, though the facts were never communi- 
cated to the company. In Waller vs. Northern Assurance Co. 
(64 lowa, rot), two policies of fire insurance were issued to the 
plaintiff as the absolute owner of the property insured, when he 
really held but a mortgage interest in it. No actual fraud was 
found in the representations concerning the title. The policies 
contained the condition that 


If the interest of the assured in the property be any other than 
the entire, unconditional and sole ownership of the property, 
for the use and benefit of the assured, * * * it must be so 
represented to these companies, and so expressed in the writ- 
ten part of the policy, otherwise, the policy shall be void. 
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The court said: “Under this condition, each of the policies 
was absolutely void, and incapable of binding or being enforced 
against defendants. * * * Each presents the case of a pay- 
ment of money by plaintiff, and a failure to receive any consider- 
ation therefor, without any fraud or deception practiced by him. 
It is the simple case of money paid in good faith, and nothing in 
return received. No element of fraud exists which defeats 
plaintiff’s rights. Nor is it a case of voluntary payment, for it 
was made with the expectation of receiving a consideration in 
return which has wholly failed for the reason that the policy did 
not bind the defendants. Under familiar rules of the law, plain- 
tiff is entitled to recover the amount of premiums paid, as money 
had and received to his use. This doctrine has been often recog- 
nized by the authorities as applicable in actions for the recovery 
of money paid as premiums upon policies where the risk did not 
attach, or the contract was void ab initio.” The facts in Fisher 
vs. Metropolitan life Ins. Co. (160 Mass., 386) were these: An 
agent of the defendant solicited the plaintiff's husband to effect 
an insurance on his life for the wife’s benefit, which the husband 
refused to do. Afterward the agent, without the knowledge of 
the husband, urged the wife to effect such insurance, and pro- 
cured a physician to visit and converse with the husband, and 
thereafter to sign the requisite examination. The husband was 
not aware of the purpose of the physician in visiting him, nor did 
he know that any application had been made for insurance on 
his life. The wife signed her name and that of her husband to 
the application for insurance, and also to the examination form 
on the back of the application. The agent afterward delivered to 
the wife a policy of insurance upon the life of her husband, pay- 
able to her in the event of his death, and the wife paid the pre- 
miums then and thereafter falling due for such insurance. The 
agent also delivered to the wife a book upon which receipts of 
money paid by ber were, from time to time, acknowledged, and 
the book contained extracts from the rules and regulations of 
the company, to which the policy was subject. Among others 
was a rule stating that under no circumstances could an applica- 
tion be written upon the life of a husband for the benefit of his 
wife without his consent, nor without an examination by the phy- 
sician of the company, nor unless the applicant personally signed 
the examination form on the back of the application after the 
answers to the application had been made, and that any policy 
issued in violation of these rules should be void. In July, 1892, 
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the wife claimed that she was first advised of the invalidity of the 
policy for want of the consent of her husband. She informed 
the president of the company by letter of that date that she had 
discovered that the policy had been issued against the rules of 
the company, and was not enforceable, and that the agent had 
told her at the time it was issued it was all right. She therefore 
stated that she wished her money back. The company did not 
make any direct reply to the letter, but afterward one of its 
agents urged the wife to continue her payments, which she re- 
fused to do, and again demanded repayment of the money paid 
by her as premiums, which demand being refused, she brought 
her action. In ruling upon an exception to an instruction given 
to the jury, the court said: “If the plaintiff, in collusion with 
Bannigan, the defendant’s agent, intended to cheat the company 
or practice a fraud upon it, then the money she has paid the 
company was paid in pursuance of this fraudulent intention, and 
she cannot recover it back; but, if she was innocent of any 
fraudulent intent, and was deceived by Bannigan, and induced by 
his fraudulent representations to make the application, then she 
could rescind the contract of insurance when she discovered the 
fraud, and recover back the amount of the premiums which she 
had paid: Hedden vs. Griffin, 136 Mass., 229. In Bales vs. 
Hunt (77 Ind., 355) this court held that while, ordinarily, relief 
against mistakes of law will not be afforded, yet, where the mis- 
take was induced or encouraged by the misrepresentations of 
the other party to the transaction, and the plaintiff, through mis- 
apprehension or mistake of law, assumes obligations or gives up 
a private right of property upon grounds upon which he would 
not have acted but for such misapprehension, a court of equity 
may grant relief, if, under the general circumstances of the case, 
it is satisfied that the party benefited by the mistake cannot, in 
conscience, retain the benefit or advantage so acquired. See, 
also, Kerr on Fraud and Mistake, pp. 398, 400; Hollinsworth vs. 
Stone, 90 Ind., 244; Kinney vs. Dodge, tor Ind., 573; Parish vs. 
Camplin, 139 Ind., 14; Metropolitan Life Ins, Co. vs. Bowser, 
20 Ind. App., 557; Supreme Lodge, etc., vs. Metcalf, 15 Ind. 
App., 135. 

If the contract of insurance be illegal in its inception, the in- 
sured cannot recover the premiums paid, if the parties are in pari 
delicto. The controlling inquiry, then, in the present case, is, 
were the parties to the transaction equally in fault? It was said 
by Lord Mansfield in Browning vs. Morris, Cowper (790, 793), that 


VoL. XXXIII.—$2. 
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“the rule is, ‘In pari delicto portior est conditio defendentis,’ and 
there are several other maxims of the same kind. Where the 
contract is executed and the money paid in pari delicto, this 
rule, as Mr. Dunning contended, certainly holds, and the party 
who has paid it cannot recover it back. For instance, in bribery, 
if a man pays a sum of money by way of a bribe, he can never 
recover it in an action, because both plaintiff and defendant are 
equally criminal. But where contracts or transactions are pro- 
hibited by positive statute, for the sake of protecting one set of 
men from another set of men—the one, from their situation and 
condition, being liable to be oppressed or imposed upon by the 
other—then the parties are not in pari delicto; and, in further- 
ance of these statutes, the person injured, after the transaction 
is finished and completed, may bring his action and defeat the 
contract.” The rule is thus stated in 20 Am. & Eng. Ency. Law, 
816: “It is one of the fundamental maxims of the common law 
that ignorance of law excuses no one. It is a maxim founded 
not only on expediency and policy, but on necessity. * * * 
It is therefore applied most rigidly at law, and is only relaxed in 
equity where the mistake is mixed with misrepresentation or 
fraud, or where the ignorance of the complainant has conferred 
upon the defendant a benefit which he cannot in good conscience 
retain.” The language used by the court in Jestons vs. Brooke, 
Cowper (792, 759) is directly applicable to the case under con- 
sideration: ‘This is an action for money had and received, and 
therefore it is analogous to a bill in equity. The ground of the 
action is to recover half of the neat profits arising by the resale 
of certain goods purchased by the defendant, as stated in the re- 
port. The general question is whether the plaintiff ought to 
recover in an action for money had and received; that is, 
whether it is against conscience that the defendant should retain 
the whole profits of the goods in question to himself.” 

The present suit is not brought to enforce the illegal contract 
of insurance, or any right arising out of it. The appellee seeks 
only to recover from the appellant moneys paid by her to it with- 
out any consideration whatever. For, as the policy on the life 
of Mrs. Ellsworth was void from its inception, the appellant 
never incurred any risk, and the appellee never could have de- 
rived any benefit from it. At the time of the assignment of the 
policy, and immediately previous thereto, Gusten, acting as the 
agent of the appellant, and knowing all the facts which rendered 
the policy void, for the purpose of inducing the appellee to take 
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an assignment of the policy, falsely and fraudulently represented 
to her that the policy was valid, that she would be entitled to re- 
cover payment thereunder in case of loss, and that the assignment 
would be a good investment for her. The appellee, who was a 
woman, believed these representations, and was induced by them 
to take an assignment of the policy from Stiles, and to reimburse 
him for his entire outlay up to that time. She also agreed to pay 
all future premiums and assessments. Within two months after 
the assignment was made, and when she had paid a compara- 
tively small amount on the policy, Barney, the vice-president and 
treasurer of the appellant, acting for it, visited the appellee at 
her home, and, when told by her what Gusten had said to her, 
with a full knowledge of the facts, also falsely represented to the 
appellee that the policy was perfectly right, and advised her to 
go on and keep her dues paid up. Relying on these false state- 
ments, the appellee paid to the appellant premiums and assess- 
ments on the void policy to the amount of $1,574. It cannot be 
said that the parties to this transaction were in pari delicto, or 
that the appellant ought, in good conscience, to retain the 
moneys paid to it by the appellee. The representations made to 
the appellee by the officers and agents of the company—one of 
them being its vice-president and treasurer—were calculated to 
impose upon and mislead any one contemplating the purchase of 
a policy previously issued by the company. The parties did not 
stand upon an equal footing, and the officers and agents making 
the false representations to the appellee had every advantage 
over her which their special knowledge of the facts of the case, 
and of the law of insurance applicable to their company, could 
give. We think, too, that these representations that the policy 
was valid and would be paid were equivalent to a statement that 
it had been issued with the knowledge and consent of Mrs. Ells- 
worth, and that Stiles had such an interest in her life, as creditor 
or otherwise, as authorized him to take it out, so that the mis- 
take of the appellee, occasioned by the fraudulent representa- 
tions of the appellant’s officers and agents, may be fairly re- 
garded a mistake of fact as well as of law. The direct result of 
this mistake was that the appellee assumed obligations to pay 
the premiums and assessments on the policy, and that she parted 
with her money in discharging them. 

In this connection, the fact is not to be overlooked that section 
9 of the act of 1883 makes it a criminal offense for any person 
to secure a policy on the life of another without his knowledge 
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or consent only when such act is done knowingly. The court 
expressly found that, in taking the assignment of the policy, the 
appellee was ignorant of the facts which rendered it void. 

Our conclusion upon this branch of the case is that the appel- 
lant cannot, in good conscience, be permitted to retain the pre- 
miums and assessments paid to it by the appellee, and that she 
has the right to recover the same in this action. 

A distinction between a mistake of law, affecting mere private 
rights, and such a mistake when the transaction is illegal by stat- 
ute or is against public policy, may exist, as contended for by 
counsel for appellant; but, giving to this distinction its fullest 
effect, it could not, under the circumstances of this case, as 
shown by the special finding, defeat the appellee’s right to re- 
cover the premiums and assessments paid by her. She did not 
take out the policy. She violated no statute. She knowingly 
did no act prohibited by law or by public policy. She has not 
attempted to enforce the illegal contract, or make any claim un- 
der it. She admits that she has no claim against the appellant 
upon the policy. While she must give up the insurance upon the 
life of Mrs. Ellsworth, because the contract was void, it is 
equally necessary that the appellant should surrender the money 
it has received from her without right, without consideration, 
and solely through the fraudulent misrepresentations of its 
officers. 

The point that the appellee has no equity which is superior to 
that of the members of the appellant association is without merit, 
and requires no consideration. The corporation received the 
money, and should repay it. 

The trial court found that $1,574 had been paid by the appel- 
lee on account of premiums and assessments, and that the inter- 
est thereon amounted to $1,012.35, making a total of $2,586.35, 
but that the appellee was entitled to recover only the moneys 
paid by her within six years before the commencement of the 
action, with interest thereon. The cross-erorr assigned by the ap- 
pellee calls in question the correctness of the conclusion limiting 
the appellee’s right of recovery to the sums paid by her within 
six years before the commencement of the action, and we are 
asked to grant her affirmative relief, by requiring a restatement 
of this conclusion of law. It is well settled that this court has 
the right to grant such relief to the appellee, even where the 
judgment is not reversed. In discussing the subject of the as- 
signment of cross-errors by the appellee, this court said, in 





1904. ] American Mut. Life Ins. Co. vs. Bertram. 501 


Feder vs. Field (117 Ind., 386, 388): “The rule [allowing the 
assignment of cross-errors] which has so long prevailed, and 
which we here sanction and carry to its just and logical result, 
does no injustice to any party. It prevents a multiplicity of ap- 
peals, and yet presents for adjudication the rights of all the 
parties properly brought before the court. It enables the court 
to finally adjudicate upon the whole controversy. It prevents 
one party from taking an advantage of the other by appealing, 
and, after the assignment of cross-errors, dismissing the appeai 
and carrying the entire case out of court. It brings the practice 
on appeal into harmony with the practice in the trial courts, and 
gives uniformity and consistency to our system of procedure. It 
simplifies the practice, and yet preserves all rights. In deciding 
that cross-errors may be assigned, we do not by any means de- 
cide that it is necessary to consider them in every instance. Nor 
do we decide that they are always, or even generally, of con- 
trolling effect. If, for instance, all that the appellee asks is an 
affrmance of the judgment, then all that it is necessary to do, in 
cases where an affirmance can be reached by disposing of the 
errors assigned by the appellant, is simply to consider and de- 
cide the questions presented by the appellant’s assignment. It 
is not every case where cross-errors will entitle the appellee to 
affirmative relief, for in many cases they can do no more than 
prevent a reversal or settle a question of costs. Where, how- 
ever, the entire record and all the parties are properly before the 
court on appeal, and it is manifest from the record before the 
court that the appellee has not received the relief to which he 
was entitled, this court may direct that it be awarded him. * * * 
With such a record before us, all questions should be decided, 
for otherwise the assignment of cross-errors would be an idle 
ceremony:” Patoka Tp. vs. Hopkins, 131 Ind., 142; Johnson 
vs. Culver, 116 Ind., 278; Thomas vs. Simmons, 103 Ind., 538, 
547; 2 Ency. Pl. & Pr., 970. The money received by the appel- 
lant from the appellee on account of premiums and assessments 
on the policy was so received, with the knowledge and consent 
of the appellee, to be applied in discharge of supposed obliga- 
tions arising out of the transaction between the parties. Until 
the discovery by the appellee that the policy was void, and her 
rescission of it, the moneys so paid were held by the appellant, 
with her apparent consent, as its own. Under the particular cir- 
cumstances of this case, we think a demand was necessary before 
bringing the action. The statute of limitations did not begin to 
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run until such demand was made, or until the disavowal of the 
contract by the appellant. Then, too, the contract on the part 
of the appellant was wholly executory, and on the part of the 
appellee it was a continuous one: Taggart vs. Tevanny, 1 Ind. 
App., 339, 357; Littler vs. Smiley, 9 Ind., 116; Purviance vs. 
Purviance, 14 Ind. App., 269, 272. Until June 13, 1900, both the 
appellant and the appellee treated the contract of insurance as a 
valid one, and acted under it. We think it clear that the statute 
did not begin to run against the claim of the appellee until June 
13, 1900. 

The trial court allowed interest upon the claim of the appellee 
from the date of the payment of the several premiums. We find 
no authority for this action of the court, and we have been re- 
ferred to none. The provision of the statute on this subject is 
that interest shall be allowed on money had and received for the 
use of another, and retained without his consent: Burns’ Rev. 
St., 1901, § 7045. According to our view of the case, interest 
should be calculated on the sum of the premiums and assess- 
ments paid by the appellee to the appellant only from the date of 
the demand made by her for their repayment: Stanley’s Estate 
vs. Pence, 160 Ind., ‘ ’ 

Judgment reversed on cross-error, and the Elkhart Circuit 
Court is directed to restate its second conclusion of law in con- 
formity to this opinion, and to render judgment in favor of the 
appellee and against the appellant for the amount due. 
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Where an insurance policy is issued, and different classes of property are 
insured, each class being separated from the others, and insured for a 
specific amount, and there is a breach of the conditions of the con- 
tract as to one class of the property insured, the contract should be 
considered not as one entire in itself, but as one which is severable, 
and in which the separate amounts specified may be distinguished, 
and a recovery had for one or more of them without regard to the 
other, provided the contract is not affected by any question of fraud, 
act condemned by public policy, or any increase of the risk of the 
company on the whole property insured because of the breach. é 


Error from District Court, Custer County. Action by S. H. 
Miller, trustee, against the Delaware Insurance Company oi 
Philadelphia. Judgment for defendant, and plaintiff brings error. 


R. N. McConneE.., W. H. Critey, and SHARTEL, KEATON & 
WELLS, for Plaintiff in Error. 


Howarp & AmEs, for Defendant in Error. 
PANCOAST, J. 


This action was brought in the court below by the plaintiff in 
error as trustee of the bankrupt estate of one J. R. Graham. 
The defendant, the insurance company, wrote a policy of insur- 
ance on the property of Graham, insuring him in the sum of $1,- 
725 against loss by fire for one year, and apportioned the insur- 
ance as follows: $225 on his one-story building, $250 on his 
store furniture and fixtures, counters, shelves, etc., and $1,250 on 
his stock of general merchandise located in the building. The 
entire property was destroyed by fire. It is agreed that at the 
time of the fire, the building was of the value of $1,200, furniture 
and fixtures $400, and the stock of merchandise $8,500. All con- 
ditions as to proof of loss and other matters are agreed upon, 
leaving in the case but one proposition to be decided, which 
arises out of one of the provisions of the policy, which is as fol- 
lows :— 

(1) The assured will take an itemized inventory of the stock 
hereby insured at least once in each calendar year, and unless 


* Decision rendered, March 4, 1904. Syllabus by the Court, 
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such inventory shall have been taken within twelve (12) calen- 
dar months prior to the date of this policy, the same shall be 
taken in detail within thirty days after said date or this policy 
shall be null and void from and after the expiration of said 
thirty days, and upon demand of the assured within three 
months from the date of this policy, the unearned premium for 
the unexpired time of this policy-shall be returned. 

(2) The assured will keep a set of books which shall clearly 
and plainly present a complete record of the business trans- 
acted, including all purchases as well as shipments of said 
stock, both for cash and credit, from the date of the inventory, 
provided for in the first section of this clause, and during the 
continuance of this policy. 


(3) The assured will keep such books and inventories and 
also the last preceding inventory securely locked in a fireproof 
safe at night and at all times when the building mentioned in 
this policy or the portion thereof containing the stock de- 
scribed therein, is not actually open for business; or failing in 
this, the assured will keep such books and inventories at night 
and at all such times in some place not exposed to fire which 
would ignite or destroy the aforesaid building; and in case of 
loss, the assured specifically warrants, agrees and covenants to 
produce such books and inventories for the inspection of this 
company. In the event of failure on the part of the assured to 
keep and produce such books and inventories for the inspec- 
tion of said company, this entire policy shall become null and 
void, and such failure shall constitute a perpetual bar to any 
recovery thereon, 

It is not contended here that the stipulation contained in the 
record upon which the case was tried shows a compliance with 
the clause of the policy just set forth, and by reason of the failure 
of the assured to comply with this clause of the policy it is 
claimed on behalf of the insurance company that the entire policy 
became null and void, and that no recovery whatever can be had 
thereon ; while, on the other hand, it is conceded that nothing can 
be recovered on account of the loss of the stock of merchandise, 
but it is contended that the policy is severable, and, while no 
amount can be recovered because of the loss of merchandise, yet 
the plaintiff in error is entitled to recover for the loss of the build- 
ing and the furniture, counters, shelves, etc. An examination of 
the authorities shows that courts are to some extent at variance 
upon this proposition, one line holding that the general rule, 
“Void in part, void in toto,” should apply to these cases, while 
another line holds that forfeitures are not favored in the law, and 
will not be enforced if any reasonable interpretation can be made 
which will prevent them. The authorities applying this last rule 
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hold that a policy insuring various classes of property, describing 
it separately, and specifying separate amounts on each class, is 
not avoided by a breach of the contract as to any property in- 
cluded therein except that covered by the forfeiture clause, which 
in this case is that which was required to be inventoried, and a 
record made of the business concerning which books of account 
were required to be kept. This question is presented for the first 
time in this court, and a rule must be laid down which will prob- 
ably be followed hereafter in this territory. The question is 
therefore one of more than ordinary importance. 

It seems that this forfeiture clause is not embodied in the main 
printed matter of the policy, but is contained in what is termed 
“the inventory and iron-safe clause,” which is attached to all 
policies covering stocks of merchandise; and when policies are 
issued which do not cover stocks of merchandise this “inventory 
and iron-safe clause” is not attached. This “inventory and iron- 
safe” provision is intended to have reference only to such articles 
of merchandise as constitute stock in trade, and the purpose of 
the clause is to provide evidence from which to determine what 
the actual loss sustained is in case of fire. The store fixtures and 
furniture, as well as the building, were never designed to be in- 
ventoried or covered by the inventory clause. To make an in- 
ventory of the furniture, fixtures, and building would in no way 
furnish any evidence of the amount of the loss sustained. Gen- 
eral merchandise, however, is a character of property, which is at 
all times changing. The amount of stock in trade on hand one 
day is but little, if any, evidence of what may be on hand at an-. 
other time. Upon the one hand, the stock is being depleted by 
sales made, while upon the other it is being replenished by pur- 
chases. All business men know that the amount of stock kept 
by any merchant fluctuates very materially, and it is but a reason- 
able business requirement that proper inventories be made and 
proper books of account be kept, in order that in case of loss 
there may be some satisfactory evidence as to what was the 
value of the property destroved. On the other hand, buildings 
and other property which is not being depleted and restored, as 
is the case with merchandise, do not require the making of inven- 
tories and keeping books of account: Hence when policies are 
issued which do not cover merchandise, this “inventory and iron- 
safe” clause is not attached, because it would be of no benefit 
whatever to either party to the contract.. This being so, and for- 
feitures not being favored in the law, a large majority of the 
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courts have held policies to be severable which cover different 
classes of property, and in which there is a distinct and separate 
amount placed upon each separate class, when the contract is 
not affected by any question of fraud, unlawful act condemned 
by public policy, or increase of the risk, on account of the breach, 
on the whole property insured; and that no recovery can be had 
on such policies, in case of a breach, for that part of the property 
covered by the forfeiture clause, but that recovery can be had for 
all other property covered by the policy. The cases which up- 
hold the rule last mentioned are Western Ins. Co. vs. Stoddard 
(Ala.), 7 South., 379; Manchester Fire Ins. Co. vs. Feibelman 
(Ala.), 23 South., 759; Firemens Fund Ins. Co. vs. Barker (Colo. 
App.), 41 Pac., 514; Commercial Ins. Co. vs. Anna Spankneble, 
52 Ill., 53; Hartford Fire Ins. Co. vs. John Walsh, 54 IIl., 164; 
Phoenix Ins, Co. vs. Pickel (Ind. Sup.), 21 N. E., 547; Rogers vs. 
Phoenix Ins. Co. (Ind. Sup.), 23 N. E. 498; German Ins. Co. of 
Freeport vs. York (Kan.), 29 Pac., 586; Continental Ins. Co. vs. 
Ward (Kan.), 31 Pac., 1079; Kans. Farmers’ Ins. Co. vs. Sain- 
don (Kan.), 36 Pac., 983; Mitchell vs. Mississippi Home Ins. Co. 
(Miss.), 18 South., 86; Loehner et al. vs. Home Ins. Co., 17 
Mo., 247; Trabue et al. vs. Dwelling House Ins. Co. (Mo.), 25 
S. W., 848; Wright vs. Fire Ins. Ass’n of London {Mont.), 31 
Pac., $7; State Ins. Co. vs. Schreck (Neb.), 43 N. W.. 340; Ger- 
man Ins. Co. vs. Fairbank (Neb.), 49 N. W., 711; Johansen vs. 
Home Fire Ins. So. (Neb.), 74 N. W., 866; Home Fire Ins. Co. 
vs. Bernstein (Neb.), 75 N. W., 839; Merrill vs. Agricultural Ins. 
Co., 73 N. Y., 452; Coleman et al. vs. New Orleans Ins. Co. 
(Ohio), 31 N. E., 279; Roberts et al. vs. Sun Mutual Ins. Co. 
(Tex. Civ. App.), 35 S. W., 955; Sun Mutual Ins. Co. vs. Tufts 
et al. (Tex. Civ. App.), 50 S. W., 181; Loomis vs. Rockford Ins. 
Co. (Wis.), 45 N. W., 813. The principal courts holding the con- 
trary doctrine are those of Minnesota and Iowa, while Vermont 
has also held that, where the contract is affected by some “all- 
pervading vice, it is void in toto.” 

We think that the rule should be established here that where, 
by a policy, different classes of property are insured, and each 
class is separated from the others, and insured for a specific 
amount, and there is a breach of the contract as to one class of 
the property insured, the contract should be considered not as 
one entire in itself, but as one which is severable, and in which 
the separate amounts specified may be distinguished, and a re- 
covery had for one or more of them without regard to the other, 
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provided the contract is not affected by any question of fraud, 
unlawful act condemned by public policy, or any increase of the 
risk to the company on the whole property insured, because of 
the breach. Some of the cases cited above do not arise out of a 
condition entirely parallel with the one under consideration, but 
the principle is the same in all. In those cases in which the ques- 
tion of fraud, acts condemned by public policy, or increase of 
risk was involved, the court discusses the proposition arising in 
cases similar to the one here. This rule, we think, is sound, just, 
and fair to all parties. In this case separate policies could have 
been written covering the several classes of property insured, but 
for convenience sake different classes of property are covered by 
the one policy, and specific amounts placed thereon. When 
property is listed and insured in this way, the contract should be 
considered as to each specific amount, as though that were the 
oniy amount contained in the policy. It follows that the trial 
court erred in rendering judgment in this case. The judgment 
should have been for the plaintiff in error in the sum of $475, be- 
ing the amount in the policy apportioned to and covering the 
building, furniture, fixtures, counters, shelves, etc. 

We perhaps ought not to conclude this opinion without no- 
ticing more specifically the contention of defendant in error as to 
the word “entire,’ contained in the “inventory and iron-safe’’ 
clause, if for no other reason than for the energy displayed by 
counsel in his argument on this provision of the contract. After 
admitting that it would be futile to do otherwise than to admit 
that by far the greater number of cases to be found in the books 
hold that a contract of insurance is divisible, counsel’s every sen- 
tence glistens with the energy displayed in treating the subject, 
and he plainly shows that he has no patience at all with the courts 
which have held against his contention on this subject. Beyond 
that, he says the contract as contained in this record has never 
been construed, to his knowledge; that the wording of the con- 
tracts under consideration by the courts in several cases cited did 
not contain the language used in this contract, in this: that be- 
cause of the use of the clause, “This entire policy shall become 
null and void,” the contract is not divisible; and that because of 
this clause the meaning of the contract as a whole is changed 
from those considered by the several courts referred to. He 
argues that the word “entire” has no limitation, as here used, and 
that no qualification can be found; that all of the words which 
were previously held to qualify had been omitted, and that it 
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stands without limitation or qualification, meaning the whole 
and every part of the contract; that it was framed expressly for 
the purpose of making it free from doubt; that it belongs to the 
entire policy; that it is of recent origin, and is attached to every 
country risk, and is stripped of every word that has previously 
been held to warrant the courts in holding the contract divisible. 
We think that the word “entire,” as here used, does not warrant 
a change of construction in this class of contracts from that laid 
down by the courts referred to and that which we have used here, 
and we feel quite sure that this clause is contained in the policies 
in the cases considered by some of the courts, particularly in 
Loehner et al. vs. Home Insurance Company, supra. In that 
case the court says a policy insuring separate amounts on a build- 
ing and its contents is not avoided as to the personality by a 
forfeiture of the insurance on the realty, caused by a change in 
the title thereto, though it provided that the entire policy be 
avoided by any change in the title to the subject of insurance. If, 
as is indicated by counsel’s argument, this clause was placed in 
this slip of paper tor the purpose of avoiding the construction 
placed upon those clauses used for a similar purpose, and it was 
calculated that this peculiarly worded clause would carry greater 
protection to the insurance company than was fair, just, and 
equitable, then the courts will hesitate to so construe the lan- 
guage as to give an insurance company an unfair advantage. If 
the building, stock of merchandise, and store fixtures in this case 
had each been covered by separate policies, two of those policies 
would not have carried this clause, and two of those policies 
could have been recovered upon, even though the third could not. 
As stated before, the purpose of the clause evidently was to pro- 
vide evidence to show the loss sustained, and counsel is in error 
when he claims that the purpose of the clause was to provide 
against fraud. Fraud would vitiate the contract, regardless of 
any such provision, and a proper protection to the company 
would not require any such condition to be inserted in the con- 
tract. So far as this record shows—and no doubt it is a fact— 
the failure to make this inventory and to keep the books of ac- 
count as provided in the contract was an act of negligence on the 
part of the assured. He was the only person who suffered there- 
by. A failure to observe that feature of the contract in no way 
added to the liability of the company or its risk. 

Having reached the conclusion herein stated, the judgment of 
the trial court must be reversed. The trial court is therefore di- 
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rected to vacate the judgment rendered, and to enter judgment in 
favor of the plaintiff in error for the sum of $475 and costs. All 
the justices concurring, except Irwin, J., who tried the case be- 
low, not sitting, and Burford, C. J., absent. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 





EQUITABLE LIFE ASSUR. SOC., To USE oF REILLY, 
v8. 
WETHERILL.* 


An agency firm, in violation of a statute, agreed to pay the first premium 
in order to induce the applicant to insure, and did so, and a policy 
reciting such payment was delivered to insured. A receiver of the 
firm, through the use of the company’s name, sued to collect the 
premium. 


Held, That the parties were in pari delicto, and where the contract had 
become executed, the court would not aid in such collection. 


Held, That the company had received the money, and the agents could not 
claim to be subrogated to its right to recover. 
In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 
Before Acheson, Dallas, and Gray, C. JJ. 


JouHN EwEn, for Plaintiff in Error. 

Joun G. Jounson, for Defendant in Error. 

Gray, C. J. 

With this action against Richard Wetherill another similar 
action was brought in the court below against one Robert Weth- 
erill. As the facts in each case are the same, by agreement the 
two actions were tried together, and but one writ of error has 
been taken. 

The actions were brought by one William F. Reilly, in the 
name of the Equitable Life Assurance Society for the use of the 
said Reilly, as receiver, to recover the first premium on two poli- 
cies of life insurance, for $100,000 each, issued to the said defend- 
ants. The testimony adduced on the part of the plaintiff dis- 
closed the following state of facts: The firm of Reilly & 
Sherman was, at the time these policies were issued, general 


* Decision rendered, Feb. 11, 1904. 
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agent for the Equitable Life Assurance Society, the firm at that 
time being composed of William F. Reilly, George B. Sherman 
and Edward A. Reilly. The firm has since gone out of business, 
and William F. Reilly, the equitable plaintiff, has been appointed 
receiver thereof, and has succeeded to all its rights. In June, 1808, 
this defendant made application, through Reilly & Sherman, for 
“an insurance policy of $100,000. The negotiations were con- 
ducted by Edward A. Reilly, and the policy was thereafter for- 
warded, through the firm of Reilly & Sherman, with a receipt for 
the first premium of $4,457 indorsed upon it, and was thus deliv- 
ered to the defendant. This first premium was not paid by the 
defendant, who, having been called as a witness by the plaintiff, 
and after testifying to that fact, further testified that he (Reilly) 
agreed to pay the first year’s premium, through the firm of Reilly 
& Sherman :— 

“Q. And did he tell you he had done so later? A. He told me 
so later; yes, sir. Q. And the policy was delivered to you in the 
shape that itis? A. Yes. Q. You paid subsequent premiums on 
that policy, did you not? A. Two years, yes. Q. And later you 
delivered the policy to them and took a paid-up policy in return? 
A. Yes. Q. Has the Equitable ever, during any of that time, 
claimed any of that premium from you? A. No. The receipt is 
on that policy. Q. Have they ever claimed it? A. No. There 
is evidence here that the Equitable received the payment. There 
is a letter here from them.” 

Another witness, Alfred W. Main, called by the plaintiff, testi- 
fied that he was insurance and associate auditor of the Equitable 
Life Assurance Society, and as such, was in charge of the ac- 
counts of the agents; and that in the year 1898, between January 
and August, Reilly & Sherman were agents of the said society ; 
that he had knowledge of the issuance of the policies to the 
Wetherills. “Q. As a matter of fact, did the firm of Reilly & 
Sherman every pay the premiums on these two policies to the 
Equitable, in cash? A. They did.” In explanation of this, the 
witness stated that, in rendering their monthly account, Reilly & 
Sherman charged themselves with this first premium, among 
other charges, and settled for the balance due upon that basis. 
This was admitted by William F. Reilly in his testimony. There 
is no evidence that the Equitable Life Assurance Society had 
knowledge of or consented to the bringing of the suit. Reilly & 
Sherman, in their testimony, said that they had no knowledge of 
the agreement testified to by Wetherill. 
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Upon this state of the testimony adduced by the plaintiff, the 
court below granted a non-suit, saying :— 

“The rule in Pennsylvania undoubtedly is, that when there i is 
a suit brought by the legal plaintiff to the use of any person who 
is the equitable plaintiff, the equitable plaintiff must recover upon 
the legal title, because that is what he brings into court and is 
that which he represents. It is very clear to me that there is no 
legal claim of the Equitable Company against either of these de- 
fendants, and for that reason I will have to enter a non-suit in 
each case.” 

The only error assigned is as to the entry of the non-suit. The 
plaintiff in error’s contentions are :— 

“(1) That the alleged agreement made with Edward A. Reilly 
was illegal, and not having been authorized by the members of 
the firm of Reilly & Sherman, was not binding upon that firm. 


‘“(2) That the firm of Reilly & Sherman, having paid the debt 
of the defendant to the Equitable Life Assurance Company, be- 
came subrogated to the rights of the Equitable Life Assurance 
Company, both because Reilly & Sherman were also liable at the 
time of the payment to the Equitable Life Assurance Company, 
and also because the payment was made in order to protect their 
interest in the premium.” 

In support of the first contention, the first section of the act of 
Assembly of Pennsylvania, of May 7, 1889 (Laws 1889, p. 116), is 
cited. This section, after prohibiting the making of any distinc- 
tion or discrimination by insurance companies in favor of indi- 
viduals, as to the amount or payment of premiums or rates 
charged, etc., proceeds as follows :— 

Nor shall any such company or agent thereof make any con- 
tract of insurance or agreement as to such contract, other than 
as plainly expressed in the policy issued thereon, nor shall any 
such company or agent pay or allow or offer to pay or allow, 
nor shall any insurant receive directly or indirectly, as induce- 
ments to insurance, any rebate of premium payable on the 
policy. 

The second section of the act provided that “any life insurance 
company, its agent or agents, or any person violating section 1 of 
this act shall be guilty of a misdemeanor, and upon conviction 
thereof, shall be sentenced to pay a fine,” etc. 

It is claimed by the plaintiff in error, that the contract testified 
to by Wetherill was in violation of this enactment, and therefore 
illegal and void. It is sufficient answer to this point to say that 
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the law does not help those, who have made an illegal contract, 
to recover back the money paid in pursuance thereof, but leaves 
them where it finds them. The contract was executed. Weth- 
erill was induced to take out the policy and assume responsibility 
for subsequent premiums, by the undertaking of Reilly & Sher- 
man to pay the first year’s premium, which was payable in ad- 
vance, as a condition precedent to the issuance of the policy. It 
appears by the testimony adduced by the use plaintiff, that this ad- 
vance premium was paid by Reilly & Sherman to the Equitable 
Society, and that its policy was thereupon issued and delivered, 
through Reilly & Sherman, to Wetherill. The contract, there- 
fore, was entirely executed. The company had received the 
premium due to it, and had, as was testified to by plaintiff’s own 
witnesses, no claim against Wetherill. “Where money has 
been paid upon an illegal contract, it is a general rule that if the 
contract be executed, and both parties are in pari delicto, neither 
of them can recover from the other the money so paid:” Spring 
Co. vs. Knowlton, 103 U. S., 49, 58; Pollock on Contract, star p. 
332; Leake on Contracts, 774. 

The second contention proceeds upon the assumption that 
Reilly & Sherman had paid the debt of the defendant to the 
Equitable Life Assurance Society, and therefore became so sub- 
rogated to the rights of that society as to enable it to prosecute 
in its name a suit against Wetherill, for the premium paid. The 
case as made by the plaintiff, however, negatives this proposition. 
The firm of Reilly & Sherman is not in the position of one who, 
being secondarily liable for a debt, and being obliged to pay the 
same, claims to have acquired by way of subrogation, the rights 
of the creditor against the primary debtor. There is nothing in 
the case to show that Reilly & Sherman were secondarily liable 
to the assurance society for this premium. The premium was 
paid by them in the course of business, and in the ordinary settle- 
ment of their accounts with the society. The policy was issued 
by the society, with an acknowledgment of the first premium 
upon it. There never was any debt due from Wetherill to the 
assurance society. The payment made by Reilly & Sherman, of 
the first premium, while it might, perhaps, lay the ground for an 
indebitatus assumpsit in their own name against Wetherill, could 
not authorize the suit by the Equitable Society itself for an in- 
debtedness that never existed. , 

For the reasons given, we think the non-suit was properly 
granted, and the judgment below is therefore affirmed. 
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SUPREME COURT OF WISCONSIN. 


RICKEMAN \ 
vs. 


WILLIAMSBURGH CITY FIRE INS. CO. 
OF BROOKLYN, N. Y., ET AL.* 


Where the evidence is not conclusive that the fire did not burn long 

enough to occasion the loss claimed, the verdict will not be disturbed. 
Whether the jury shall view the premises is in the discretion of the court. 
The alleged removal of débris by insured, to destroy evidence, is to be 


determined by the jury on the opportunities given for its examination 
by the insurer and the explanation for its removal. 


A statement by counsel of plaintiff, allowed in the argument, may be 
taken with them by the jury for consideration, at the discretion of the 
court, 


Where goods were readily convertible into cash, evidence of pressing 
need of insured for money is admissible to show alleged fraud regard- 
ing amount of stocks claimed. 

Appeal from Circuit Court, Racine County. Action by Cath- 
erine Rickeman against the Williamsburgh City Fire Insurance 
Company of Brooklyn, N. Y., and others. Judgment for plain- 
tiff. Defendants appeal. 


Statement of facts by SIEBECKER, J. 

This action is brought by respondent to recover a loss to her 
stock of groceries, tobacco, liquors, furniture, and fixtures, in- 
sured by appellant. The facts show that she was conducting a 
general grocery business in the city of Racine, in her own store, 
under the management of her sons, George and Fred Rickeman. 
On September 2, 1902, a fire occurred in the store, damaging the 
contents and parts of the building. She caused proofs of her loss 
to be made and served on the companies, and commenced action 
to recover the amount of damages claimed by her, as set out in 
the proofs of loss. The companies answered, denying the 
amount of the loss, and claimed and asserted that the loss did 
not exceed $1,804.81. They answered, relying on the stipulation 
of the policy which avoids the contracts for concealing or mis- 
representing any material facts or circumstances concerning the 
insurance, or if the interest of the insured in the property be 
otherwise than stated, or in case of any fraud or false swearing 
by the insured touching any matter relating to it before or after 
the loss; and they alleged that she fraudulently represented in 


* Decision rendered. March 22, 1904. 
VoL. XXXITII.—33. 
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her claims and proofs of loss that the loss sustained by her on 
the stock of goods and merchandise amounted to the sum of 
$11,156.84, and that she knew, in fact, it did not exceed $1,219.15. 
The building was built of brick, having a basement, and ground 
and second floors, all occupied by the insured in conducting her 
business. It was about eighteen feet in width and fifty-five feet 
in length. The first floor was used for merchandising in retail. 
The second floor was divided by a wooden partition which cut 
off the north end, made into two rooms, and connected with the 
other part of this floor, which was used for the general storage 
of merchandise. The floor, framework, side, roof, partition, 
doors, windows, and studding in the second floor were of pine 
wood. There was an attic over this floor, separated by rafters, 
with loose boards over part of the rafters. The fire occurred on 
the morning of September 2, 1902. The goods which are claimed 
to have been totally destroyed were on the second floor. The 
principal controversy pertains ta the loss on a stock of sugar, a 
stock of cigars, a stock of Old Crow whiskey, and a stock of tea. 
The sugar is described as 100 sacks, of 100 pounds each, of 
granulated sugar, piled in layers about 6 feet high and about 16 
or 18 feet in length along the centre of the storeroom; the 
cigars, as from fifty to sixty thousand, placed in tiers of boxes on 
deep shelves at the side and near the partition in the north end; 
the liquor, as Old Crow whiskey, in quantity, 235 gallons, pur- 
chased in 1883, stored in tin cans in recent years, and placed on 
boards which lay on the rafters, and formed the floor of the attic; 
and the tea, as kept and stored in the original chests or packages. 
The special verdict found the following facts: The loss on goods 
not totally destroyed amounted to $1,554.87; damages to furni- 
ture and fixtures, $585.66; loss in liquors, $3,795.60; loss in 
sugar, $475; loss in tea, $1,135; loss in cigars, $2,740; and that 
the insured did not falsely and fraudulently misrepresent the 
amount of the loss of the property covered by the policies issued 
by the companies. After verdict, appellants moved the court to 
set aside the answers to the questions finding the amount of loss 
on sugar, tea, liquors and cigars, as well as the answers to other 
questions, upon the ground that they were without evidence to 
support them, and because against the law and the evidence, 
and also moved to set aside the whole verdict and for a new trial. 
These motions were denied, and judgment was thereafter en- 
tered upon the special verdict in respondent’s favor for the dam- 
ages found, with costs. This is an appeal from that judgment. 
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CHYNOWETH & MASON, for Appellants. 
QUARLES, SPENCE & QUARLES, for Respondent. 


SIEBECKER, J. (after stating the facts). 

The first question raised is whether the verdict is based upon 
testimony so highly improbable as to bear conclusive evidence 
on its face of bias and prejudice, and for that reason should have 
been set aside by the court. Appellant asserts that the evidence 
fails to show a loss of the sugar, tea, liquors, and cigars as found 
by the jury. It is admitted that the evidence adduced by re- 
spondent, standing alone, would support the verdict; but it is 
claimed that this evidence is made incredible by the facts and 
circumstances of the case, and that the evidence of the destruc- 
tion of the sugar and the tobacco by this fire is inherently in- 
credible. It is argued that all the credible evidence in the case 
shows that the fire, as observed by the eye witnesses, and from 
its consuming power, shown by the effects on the building and 
other combustible material in the store, could not have destroyed 
the quantity of sugar and cigars as found by the jury. This in- 
volves an inquiry as to the duration of the fire, its destructive 
power as to these articles, and whether there is evidence tending 
to show that the articles found by the jury to have been de- 
stroyed were actually in the store. We cannot give assent to the 
contention that the evidence is conclusive that the fire existed 
for a period of only twenty minutes. . True, the policeman testi- 
fies that he passed over the street near the store a short time 
before the fire was discovered, and then saw no evidence of fire. 
Still no conclusive inference can be drawn from his testimony 
that the fire may not have been in progress for a considerable 
time before he discovered it. The only other evidence bearing 
on this question is the testimony of the fire’s progress when it 
was first observed by the firemen, and the damage done to the 
building andscontents. The facts, however, furnish no conclusive 
basis for fixing the duration of the fire before it was discovered. 
Much stress is laid upon the positive testimony of experts, who 
expressed the opinion that the quantity of sugar found to have 
been lost could not have been consumed by a fire of this magni- 
tude in the time specified in the hypothesis to the question put 
to them as to the duration of the fire, to the effect that it would 
require several hours of a very intense heat to destroy the speci- 
fied quantity of sugar, and that a fire sufficient to destroy the 
sugar would have destroyed the building and its contents. Ex- 
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perts called by respondent on the same subject testified that in 
their opinion the sugar might have been destroyed without dam- 
aging the building any more than it did, but that it would require 
a longer time than specified in the hypothetical question. We 
have adverted to the fact that the fire may have existed in the 
store for a longer period than “about twenty minnutes,” as as- 
sumed in the opinion testimony. Does the testimony show that 
the jury’s finding as to the quantity of sugar destroyed is inher- 
ently incredible, under the conceded facts, or is it against all the 
reasonable inferences and probabilities in the case? The facts 
which were assumed in giving the opinion testimony were in dis- 
pute, as regards the duration of the fire, its destructiveness and 
magnitude, the quantity of sugar actually consumed by fire, as 
distinguished from the amount lost as the result of the fire, as 
well as the destructive effect of the fire on the building. In this 
situation, it was necessary for the jury to find these facts, and, if 
the basic assumptions were not found by them from the evidence, 
then the conclusions based thereon furnished no facts for the 
court or jury to act upon. Upon this subject the direct evidence 
of respondent’s sons and daughter, testifying to the amount and 
actual presence of the sugar, tea, liquors and cigars in the store 
on the evening before the fire, must be taken into consideration, 
as well as the corroborating facts and circumstances arising out 
of the conduct of the business, as should also the evidence of the 
witness Vard, who stated that he saw the sugar, cigars and other 
articles in the store on the evening before the fire, as well as the 
testimony of eight other witnesses who testify that they saw the 
sugar, cigars and other articles in the store, in the places and in 
the quantities as described, at times varying from a day or two 
to a few weeks before the fire. It is asserted that a number of 
firemen and others testified that they swept the water out of the 
store after the fire, and that they observed no sugar, no evidence 
of whiskey, smelt no cigars or liquor, and saw very slight evi- 
dence of tea chests. It is, however, undisputed that from four to 
five hundred pounds of sugar was saved out of the sugar piled in 
this room. Nor can we say it conclusively appears that a consid- 
erable quantity of sugar may not have been destroyed by the 
large quantity of water poured into this storeroom to extinguish 
the fire. A careful examination of all the evidence leads to the 
conclusion that the evidence of the loss of the sugar, tea, cigars 
and liquor was properly submitted to the jury, under the rule 
that, if there is any credible evidence in the case from which a 
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reasonable inference may be drawn in support of the claim of 
either of the parties to the action, then the court cannot assume 
to decide the controversy as a matter of law: Lewis vs. Prien, 98 
Wis., 87; Beyer vs. Ins. Co., 112 Wis., 138. 

The court refused to have the jury view the premises. This is 
a matter in the discretion of the court, and we find nothing to 
show that the court abused it. 

Appellant requested several instructions to the effect that re- 
spondent and her agents had concealed and destroyed evidence by 
removing the débris, as shown by the proof, and that this conduct 
raised every intendment and presumption against the justice of 
her claim. The requests, in effect, assumed that the débris was 
removed with the intent and for the purpose of destroying evi- 
dence. It was for the jury to determine whether the parties were 
prompted by such wrongful motives, or not, under the facts and 
circumstances showing the opportunities which had been given 
defendants to make examination of it, the length of time it had 
been kept, and the explanations given why it was removed in the 
manner and at the time shown. The instructions given by the 
court upon this subject gave the rule applicable to the facts in 
the case. No error was committed in refusing the instructions 
requested. 

Respondent’s counsel requested that the jury be permitted to 
take with them a tabulated statement made by him, and used in 
argument before the jury, of the items of loss which the insured 
claimed the right to recover under the proof. Appellant objected 
to this request upon the ground that no opportunity had been 
afforded for an examination of the statement to ascertain 
whether it conformed to the evidence. The court granted the 
request, and instructed the jury that it was to be used merely as 
a memorandum to assist them in reviewing and considering the 
evidence, if they found it accorded with the evidence. Its con- 
tents had been given in argument to the jury, and presumably in 
the presence and hearing of opposing counsel. There is nothing 
to show that its use before the jury was objected to, or that it 
was in fact an incorrect memorandum of the data of the evidence 
in the case. The practice of submitting statements of this nature 
to the jury, and permitting them to be taken to the jury room, 
must rest largely in the sound discretion of the trial court. It 
should be indulged with care and caution to prevent any preju- 
dicial consequences. Under the circumstances, we find no abuse 
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of the practice in this case: Haroun vs. Railway Co., 68 Mich., 
208; Greff vs. Blake, 16 lowa, 222. 

We now come to the assignment of error bearing on the issue 
of fraud raised by the pleading. Appellant alleges that the poli- 
cies are avoided by respondent’s conduct in presenting a false 
and fraudulent claim as to the amount of her loss on the stock of 
merchandise covered by the policies. The evidence tended to 
show that she kept and stored a large stock of liquors and cigars 
for years before the fire, and that she also had a considerable 
stock of tea and sugar, which were marketable articles, readily 
converted into money. Appellant sought to elicit facts tending 
to show the fraud charged in falsely overstating her loss. On 
cross-examination of respondent’s sons and daughter, who had 
full charge of her business, by inquiring of them whether they 
had not been in pressing need of money to carry on the business 
while keeping all these goods in store, and were therefore com- 
pelled continually to overdraw her bank account. For the same 
purpose, the defendants offered respondent’s bank deposit book 
in evidence. All of this evidence was excluded on the ground 
that it was irrelevant and immaterial. We are constrained to 
hold that the court erred in its view of this evidence. The de- 
fense of fraud was asserted to defeat the policy. It is claimed 
that she was in a straitened financial condition, which made it 
improbable that she carried a large stock of goods. The insured 
claimed a large loss on merchandise, part of which she had held 
and stored for an unusual length of time. It was charged that 
she in fact had no such goods. It is a matter of common knowl- 
edge that such merchandise is readily converted into money in 
the open market. The inquiry arises, would not a dealer having 
such a stock be likely to convert it into money to relieve his 
straitened financial condition? We are of opinion that respond- 
ent’s financial condition, under such circumstances, had a direct 
and important bearing on the issue of fraud. Wide latitude is 
given in allowing evidence relevant to such inquiry, as touching 
the good faith of the transaction: Kalk vs. Fielding, 50 Wis., 
339; Williams vs. Williams, 102 Wis., 246. 

A number of exceptions were preserved upon rulings on ques- 
tions of evidence which are not likely to arise upon another trial, 
and we therefore omit further discussion. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded for a new trial. 
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COURT OF APPEALS OF KENTUCKY. 


MUTUAL LIFE INS. CO. or New York 





v8. 
LUCAS.* 


The application, which was a warranty, stipulated that the policy should 
not take effect until the premium had been paid while in good 
health. The policy had been sent to the agent for delivery, upon 
payment of premium, but the insured died before delivery. The agent 
testified that he had agreed to hold the policy to a certain date, when 
he was to receive the premium, partly in cash and partly in a note. 


Held, That this was not a waiver of the provision that the policy should 
not be in force until the premium was paid. 


Appeal from Circuit Court, Woodford County. Action by 
Mary E. Lucas against the Mutual Life Insurance Company of 
New York. From a judgment in favor of plaintiff, defendant ap- 
peals. 


Grusss & GrusBs and FIELD McLkEonp, for Appellant. 
W. O. Davis and B. G. WiLiiAms, for Appellee. 


BuRNAM, C. J. 

On the 22d day of May, 1903, William P. Lucas, of Midway, 
applied on one of appellant’s printed blanks, through its local 
agent, C. W. Parrish, for a policy of insurance on his life for 
$1,000, payable at his death to the appellee, Mary E. Lucas. The 
application contained this provision :— 

I hereby agree that all the following statements and answers, 
and all those I make to the company’s medical examiners, in 
continuation of this application, are by me warranted to be 
true, and are offered to the company as consideration of the 
contract, which I hereby agree to accept, and which shall not 
take effect until the first premium shall have been paid during 
my continuance in good health, and the policy shall have been 
signed by the secretary of the company and issued. 

This application was forwarded to the home office of the 
company, and about the Ist day of June a policy issued in 
conformity to the application reached the hands of the local 
soliciting agent, Parrish, to be delivered to the applicant 
upon the payment by him of the first annual premium, of $38.56. 
Before the delivery of this policy, or the payment of the first pre- 
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mium due thereon, the insured, Lucas, was killed, on the 15th of 
June, 1903. Thereupon the policy was, at the request of the 
company, returned to them by Parrish, the local agent, and can- 
celed. Subsequently the appellee, Mary E.. Lucas, offered to pay 
the premium, made the usual proofs of the death of the insured, 
and, upon appellant’s failure to pay, instituted this suit for the 
recovery of the amount of the policy, and alleged, by way of 
avoidance of the provision of the policy “that it should not take 
effect until the first premium had been paid during the continu- 
ance in good health,” that at the time the contract was entered 
into between the insured and C. W. Parrish, acting for the com- 
pany, it was agreed that the first premium, of $38.56, should be 
paid on the Ist of July, 1903, but that the insurance should take 
effect and be in force from the 22d day of May, 1903, and that 
the policy was issued by the defendant in accordance with this 
agreement, and dated on the 22d of May, 1903, the day on which 
the application was made, and the agreement made with the local 
agent, and that the policy was issued pursuant to this agreement, 
and transmitted to Parrish for delivery to the insured. Demur- 
rer was filed to this petition, which was overruled. Thereupon 
an answer was filed to this petition, which denied the alleged 
agreement with Parrish, and relied upon the conditions of the 
policy hereinbefore recited, and further alleged that C. W. Par- 
rish was a mere soliciting agent, and had no authority to waive 
the conditions as to the payment of the first premium and the 
delivery of the policy during the continuance in good health of 
the insured. The issues were made up by reply, traversing the 
affirmative allegations of the answer, and alleging that the deliv- 
ery of the policy to Parrish was, in effect, a delivery to Lucas. 
The trial court held the company liable, and it has appealed. 

To support her contention that C. W. Parrish, the local solicit- 
ing agent of the company, has waived the provisions of the policy 
relied on to defeat recovery, he was introduced by plaintiff, and 
testified, in substance, that previous to the 22d of May, 1903, he 
had solicited Lucas to take out the policy; that Lucas objected 
to doing so because he had no money to pay the first annual pre- 
mium, of $38.56, and would not have until he collected his salary 
from the government on the Ist of July thereafter, and that it 
would not suit him to pay more than one-half of the premium in 
cash at that time; that he (Parrish) then proposed that if he 
would make his application for the policy, and it was issued by 
the company and sent to him for delivery, he would hold*it for 
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him until the 1st day of July, and that at that time he could pay 
one-half the first premium in cash, and give a note for the bal- 
ance; that Lucas accepted this proposition, and made his appli- 
cation, which was duly forwarded by him to the general agency 
of the company, in Louisville, and thence to the office of the 
company in New York, and the policy issued thereon, which was 
returned to him for the collection of the premium and delivery 
of the policy about the Ist of June thereafter. The witness testi- 
fied that the company had no knowledge of this agreement on 
his part with Lucas; that he had frequently made similar agree- 
ments in order to procure insurance, and had himself paid the 
first premium to the company before he had received it from the 
insured; that, whilst Lucas was insolvent, he was getting a sal- 
ary from the government, and his impression was then that, if 
Lucas had requested it, he would have taken his note at the date 
of the application for the entire amount of the premium, and 
receipted therefor, and delivered the policy, but that he had not 
done so because the agreement between them only called for the 
delivery of the policy upon the payment in cash of one-half the 
premium on the Ist of July. It also appears from his testimony 
that local agents were permitted to hold policies as much as sixty 
days. The testimony of Parrish does not, in our opinion, estab- 
lish an agreement to waive the prepayment of the first premium, 
but only shows an agreement to hold the policy for the insured 
until the Ist day of July, and then to deliver it upon the condition 
that he paid one-half the first premium in cash, and executed his 
note for the balance. If he had relied solely upon the promise of 
Lucas to pay on the Ist dav of July, there was no reason why the 
policy was not delivered when Lucas came and examined it after 
its arrival, and before his death. 

This court has, in a number of cases, decided that where a local 
agent accepted a note in payment of the first premium due upon 
the policy, and the policy itself was delivered to the insured, this 
was a waiver of the conditions of the policy as to payment in 
cash, and was binding upon the company. See National Life Ins. 
Co. vs. Tweddell (Ky.), 58 S. W., 699. They have also held that 
where the agent of a life insurance company collected the pre- 
mium in cash at the date of the application, and issued a receipt 
therefor, stipulating for insurance from the date of the receipt, 
the contract of insurance was completed by the approval of the 
application, and a recovery could be had, although the policy was 
not actually delivered to the beneficiary prior to his death. See 
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Lee vs. Union Mutual Central Life Insurance Company (Ky.), 
41 S. W., 319. The facts of this case do not bring it within the 
rule of either class of cases. Here there was neither a payment 
of the premium, nor a delivery of the policy, but a mere naked 
agreement to hold and deliver the policy upon condition that 
one-half of the premium was paid in cash, and a note executed 
for the remainder. It seems to us that this case falls within the 
rule announced in St. Louis Life Insurance Co. vs. Kennedy, 6 
Bush, 69 Ky., 450, and Dickerson’s Adm’r vs. Prudential Savings 
Life Assurance Co., etc. (Ky.), 52 S. W., 825; and Mutual Life 
Ins. Co. of New York vs. Sinclair (Ky.), 71 S. W., 853. 

Being of the opinion that the testimony wholly fails to support 
the conclusions reached by the lower court, the judgment is re- 
versed, and the cause remanded for proceedings consistent with 
this opinion. 

Nunn, J., dissents. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MARCH SITTING, 1904. 


TABBUT 
v8. 
AMERICAN INS. CO. 


The policy insured plaintiff against loss on her piano. The piano was in 
her possession, under a contract of conditional sale, which provided 
for monthly payments until the entire purchase money was paid; that 
it should remain the property of the party from whom she received it 
until the payments were complete; that it should not be removed 
without his consent, and upon failure of payments he might take im- 
mediate possession. Upon fulfillment of agreement she was to receive 
a bill of sale. 

Held, That her insurable interest was limited to the payments made, and 
she could recover only the amount of that interest. 


Appeal from the judgment of the Superior Court. 


D. C. Linscort, for Plaintiff. 
Joun D. BRYANT, for Defendant. 
KNowLTon, C. J. 
The plaintiff, having in her possession a piano which she held 
under a contract of conditional sale, obtained insurance on it in 
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the sum of three hundred dollars by a policy in the Massachu- 
setts standard form, in the defendant company. The piano hav- 
ing been destroyed by fire, she brings this action to recover 
under the policy. 

The contract under which she held the piano acknowledged 
her receipt of it “by way of conditional sale,’ and contained an 
agreement to pay five dollars at that time, and four dollars and 
fifty cents on the first day of each month thereafter, until the sum 
of two hundred and fifteen dollars, which was stated to be its 
value, should be paid in all, together with interest on all balances 
at the rate of 6 per cent per annum. She agreed that the instru- 
ment was to remain the property of the person from whom she 
received it until all of the payments should be made, and that it 
should not be removed from the house without his written con- 
sent, and that, on her failure to perform the agreement according 
to its terms, he might take immediate possession of it and hold it 
free from all claims and demands. He signed an agreement that 
she might retain possession of it if she made the stipulated pay- 
ments, and that he would give her a bill of sale of the instrument 
upon her fulfillment of the agreement. At the time of the fire she 
had made four payments, amounting to twenty dollars. 

Although the title was not in her, it is conceded by the 
defendant that she had an insurable interest, and that the 
policy, which was in the common form, covered her inter- 
est whatever it might be: . Williams vs. Roger Williams Ins. 
Co., 107 Mass., 377-379; Fowle vs. Springfield Fire & Ma- 
rine Ins. Co., 122 Mass., 191-194; Wainer vs. Milford Mu- 
tual Fire Ins. Co., 153 Mass., 335-340; Doyle vs. American 
Ins. Co., 181 Mass., 139. But her interest was not that of 
ownership of the instrument, and destruction of the piano by 
fire would not deprive her of the general property in it. It has 
often been held in such cases that the risk of loss by destruction 
without the fault of either party is upon the person who retains 
the title. After the property had been burned, the plaintiff was 
not bound by her agreement to pay: Thompson vs. Gould, 20 
Pick., 134; Weed vs. Boston & Salem Ice Co., 12 Allen, 377-380; 
Wells vs. Calnan, 107 Mass., 514; Swallow vs. Emery, 111 Mass., 
355; Sloan vs. McCarty, 134 Mass., 245. From the nature of the 
agreement it is manifest that the parties contemplated, as a con- 
dition of performance by each, the continued existence of that to 
which the contract related: Butterfield vs. Byron, 153 Mass., 517. 

The question in dispute is what sum the plaintiff is entitled to 
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recover as damages. It is agreed that, if she is entitled to re- 
cover the full value of the piano, judgment is to be entered for 
two hundred and fifteen dollars and interest and costs. If her 
right to recover is limited to the amount she had paid at the time 
of the loss, with interest thereon, judgment is to be entered for 
twenty dollars, and interest and costs. The case was presented 
on facts agreed, with a statement that the plaintiff had no insur- 
able interest in the property, “except as shown by or as may be 
inferred from the facts” agreed. The plaintiff appealed from a 
judgment in her favor for the smaller sum. 

It is unnecessary to determine whether the interest of the 
plaintiff had any value in particulars not stated, as the burden 
was upon her to prove her damages. She had a possessory right, 
founded on a conditional sale, with the privileges pertaining to it 
which are given by R. L. c. 198, secs. 11-13. She had made pay- 
ments amounting to twenty dollars, of which she was entitled to 
the benefit under her contract. No facts are stated which war- 
rant the recovery of more than twenty dollars and interest, un- 
less she was entitled to the full value of the property. 

A contract for insurance against fire, in the form prescribed by 
our statute, is a contract of indemnity, and the assured is only 
entitled to be put in the same condition pecuniarily that he would 
have been in if there had been no fire. His damages are not to 
be diminished because he has collateral contracts or relations with 
third persons which relieve him wholly or in part from the loss 
against which the insurance company agreed to indemnify him: 
King vs. State Ins. Co., 7 Cush., 1; Suffolk Ins. Co. vs. Boyden, 
9 Allen, 123; Haley vs. Manufacturers Ins. Co., 120 Mass., 292- 
297. This principle, as applied to mortgages in some of the cases 
cited, has now become unimportant in this Commonwealth by 
reason of the provisions in the standard policy, requiring a mort- 
gagee to assign his mortgage to the insurance company if re- 
quested: R. L. c. 118, sec. 60. As a general proposition it is 
applied broadly, bvt it has no effect to enlarge an insurable inter- 
est, the value of which fixes a limit to the amount to be paid 
under a policy in common form. In Washington Mills Manu- 
facturing Co. vs. Wevmouth Ins. Co. (135 Mass., 503-507) it was 
said that “the insurer cannot complain if he pays no more than the 
value of the property he has insured, no more than the sum in- 
sured upon it, and no more than the interest of the insured at the 
time of the loss.” But this was said in reference to the effect of 
collateral contracts and conditions, and not in reference to an 
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enlargement of the interest of the assured, for the protection of 
which the insurance was obtained. It has application in the pres- 
ent case, in the fact that the defendant cannot diminish its lia- 
bility in this suit for the interest owned by the plaintiff at the time 
of the fire, on account of any right which the plaintiff now has 
under her contract with the vendor. 

The plaintiff, in taking her insurance upon the property, be- 
came entitled to indemnity only to the extent of her interest: 
Doyle vs. American Ins. Co., 181 Mass., 139. Her interest was 
that of a holder of an executory contract to purchase the prop- 
erty at a given price, of which she has paid a part. That interest 
was lost by the fire, and for that loss she is entitled to be paid. 
We are of opinion that the ruling was right. Judgment affirmed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


CONSUMERS’ MATCH CoO. 
v8. 

GERMAN INS. CO. or FrREEpPorT.* 

There is no liability for loss by fire before the delivery of the policy, al- 
though the policy had been filled and countersigned by the agent, 
under an alleged verbal contract to insure, in the absence of an 
agreement to keep the property protected pending the delivery of the 
policy. 

Error to Suprerne Court. Action by the Consumers’ Match 

Company against the German Insurance Company of Freeport, 

Ill. From a judgment for defendant, plaintiff brings error. 


GrEorGE P. Rust, for Plaintiff in Error. 
Cowes & CAREY and W. D. Murray, for Defendant in error. 


GUMMERE, C. J. 

The writ of error in this cause was sued out by the 
plaintiff on a judgment of non-suit entered against it in 
the Supreme Court. The case made by the declaration was 
that on the 4th day of June, in the year 1901, it was agreed 
by and between the said plaintiff and the said defendant 
that the latter, in consideration of the sum of $75, to it 
to be paid by the former, and which the former then and there 





* Decision rendered, Feb 2%, 1904. 
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agreed to pay, would insure it against loss or damage by fire, to 
the amount of $2,500, on the former’s match factory, in Passaic, 
N. J., and would make good unto it all such immediate loss or 
damage, not exceeding in amount the sum so insured, as should 
happen by fires to the. said property from the 4th day of June, 
I90I, at noon, to the 4th day of June, 1902, at noon, and would 
forthwith issue and deliver to it a policy of insurance setting 
forth said contract of insurance, and duly executed by the de- 
fendant, which said policy of insurance should contain printed 
terms and conditions usual and customary to be inserted in its 
policies by the said defendant. The declaration then alleges a 
breach of this agreement by the defendant, and resulting damage 
to the plaintiff by reason thereof. 

The facts proved were these: The Consumers’ Match Com- 
pany during the year IgoI was in the business of manufacturing 
matches in its factory, located near the city of Passaic. The de- 
fendant at that time was, and still is, in the business of fire insur- 
ance. Its agent in Passaic during the year I901 was Hugh Mul- 
holland. In the early part of May, Igo1, the plaintiff, desiring to 
obtain $20,000 of fire insurance upon its factory, gave instruc- 
tions to one Marsellus, an insurance broker, to procure this 
amount. Marsellus applied to Mulholland to write $2,500 of this 
insurance, and Mulholland, as the agent of the defendant com- 
pany, agreed to write that amount. He had in his possession at 
that time blank policies 6f the defendant company, signed by the 
president and attested by the secretary, ready to be counter- 
signed by him as agent, and to be delivered to cover any risk he 
might accept. In pursuance of his agreement with Marsellus, 
Mulholland actually filled in one of the blank policies of the de- 
fendant company for the amount stated, in favor of the plaintiff, 
but never delivered it. On the night of June 13, 1901, the plain- 
tiff’s match factory caught fire, and was partially destroyed. A 
claim was then made by the plaintiff upon the defendant company 
for the $2,500 of insurance which Mulholland had contracted to 
write, and, upon a denial by the defendant of liability, this suit 
was brought. 

The claim made by the plaintiff in its declaration, and its con- 
tention at the trial, was that, although the policy was never deliv- 
ered, it is nevertheless entitled to recover from the defendant to 
the extent of $2,500, on the verbal contract made by Mulholland. 
The difficulty with this contention is that it erroneously assumes 
that Mulholland, by his agreement with Marsellus, contracted to 
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keep the plaintiff's premises protected against loss by fire pend- 
ing the writing and delivery of the policy of insurance, as was the 
case in Smith vs. Prussian Insurance Co. (N. J. Err. & App.). No 
such contract was in fact made. So far as the proofs show, the 
question of temporary insurance was never even considered— 
much less, agreed upon—between the parties. A contract to 
write and deliver a policy of insurance, and a failure to perform 
that contract, can no more be transmuted into a contract of in- 
surance, than a promise of marriage, and a breach of that prom- 
ise by one of the parties to it, can be transformed into a marriage 
ceremony. The judgment should be affirmed. 


SUPREME COURT OF MICHIGAN. 


BARRY & FINAN LUMBER CO. 
v8. 


CITIZENS’ INS. CO.* 


Representations of the local agents that one of them adjusted losses, and 
would adjust the loss in question, and that the plaintiff had six years 
in which to begin suit, was not a waiver of the limitation clause in the 
policy. 7 

A statute requiring agents of foreign companies to hold certificates of 
authority, did not increase that authority or make the company liable 
for the agent’s misrepresentations regarding it. 


Error to Circuit Court, Cheboygan County. Action by the 
Jarry & Finan Lumber Company against the Citizens’ Insur- 
ance Company. From a judgment for defendant, plaintiff brings 
error. 


FRANK L. FowLER, for Appellant. 
GrorGE E. and M. A. Nicuots, for Appellee. 
HOOKER, J. 

The plaintiff suffered the loss, by fire, of certain property cov- 
ered by insurance in the defendant company. The court directed 
a verdict for the defendant, upon the ground that the action was 
not brought within one year from the time the loss occurred. 
Plaintiff appealed. 

The plaintiff owned property in Cheboygan County, which 


* Decision rendered, March 8, 1904. 
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was insured by the defendant, through their agents at Frankfort, 
Chandler & Norris. There were also policies upon the same 
property, issued by other companies, through Chandler & Nor- 
ris. The property being destroyed by fire, plaintiff’s president, 
Mr. Barry, notified the Chandler & Norris agency, and Chandler 
having moved to Detroit—though still holding his interest in 
the business at Frankfort—Norris received this communication 
and notified the company, and afterward asked Mr. Barry to 
come to Frankfort, which he did. At this time Norris told him 
that he would have an adjuster on the ground within sixty days, 
that Chandler was adjuster for one of the companies, and that 
he thought he would adjust for all of them. It does not appear 
that Barry made proofs of loss on the occasion referred to. The 
fire was in July, and the matter was the subject of some corre- 
spondence until October 3d, when Mr. Barry wrote the Chandler 
agency that he “had not seen or heard of any one to adjust the 
loss, and asked to hear from them.” Chandler had severed his 
relations with Norris in September, and Norris replied as fol- 
lows :— 

Frankfort, Mich., Oct. 6, 1900. T. W. Barry, Tower, 
Mich.—Dear Sir: Replying to your favor of the 3d inst., | 
will send you policy on dwelling at Crystal City, Monday. 
With regard to the adjustment of insurance, I have written 
the companies about it twice, but received no answer. For 
your own protection, I enclose forms of the policies, and 
would suggest that you go immediately to some good lawyer 
and have him draw up the necessary proofs and serve them 
on the conipanies by registering them immediately. The sixty 
days have expired, and this should be done to protect your in- 
terests. I do not know what the matter is, but they should 
have been around before this, and the filing of proofs will 
probably bring them to account. I send you the forms for 
proofs; also forms of the policies, with the expiration noted 
on same at the bottom. I also send vou addressed envelopes 
of the different companies. Whatever suggestions I have ad- 

- vanced in this letter must not be construed as coming from me 
in my capacity as agent of any of these companies, but merely 
in an individual capacity, and I trust vou will observe same in 

a confidential manner. Yours very truly, J. T. Norris. 

On or about November 12th, Barry went to Frankfort to 
make proofs of loss in response to a letter from Norris, and 
there met Chandler, who said that he had adjusted the loss for 
one company, and would act for all the other companies. He 
wrote up the proofs. Norris stated on this occasion that 
Chandler would adjust for all the companies, and plaintiff testi- 





1904.) Barry & Finan Lumber Co. vs. Citizens’ Ins Co. 529 


fied that Chandler stated that “there was no question about the 
amount, that that was settled upon, and we would receive our 
checks in a short time. He said that he was the adjuster for 
these companies, though he was not asked anything in relation 
to his authority.” The proofs were duly mailéd in a return en- 
velope, and that day the. plaintiff's claim was put into the hands 
of Mr. Warner, a lawyer. The matter ran along until about 
July 2, 1901, when Mr, Barry told Mr. Norris that “the year 
would be up in a short time,” and they were “bound to begin 
suit before the year was up,” and Mr. Norris said, ‘“ What are 
you talking about? You have six years to begin your suit in.” 
They went into Warner’s office, and the same thing was stated 
to him, and he looked up the law on it, and he said, “ While it 
was stated in the contract or in the policy that it was not abso- 
lutely necessary tc begin suit within the year, that if the checks 
would not come within a few days Mr. Warner said they would 
begin the suit. Mr. Norris also stated at that time that, if we 
began suit against the companies, they would take all the time 
they were entitled to, and delay the matter along, and, if we 
would just be patient about it, we would get our money a good 
deal quicker than we could to plunge into court.” Warner tes- 
tified: “The honest fact is, I was not acquainted with the pro- 
vision in regard to the commencement of suit contained in the 
Michigan Standard Form Insurance Policy. I should have un- 
doubtedly commenced suit against the Citizens’ Insurance Com- 
pany but for the representations or statements made by Mr. 
Chandler. This was the principal reason for delay in commenc- 
ing suit.” 

We have made a fruitless search in the record for any testi- 
mony tending to show any authority in either Norris or Chand- 
ler to adjust this loss, or in any way compromise the company:in 
relation to it. It is settled that, under a provision like the one 
in this policy, a plaintiff cannot ordinarily recover, unless his ac- 
tion is begun within twelve months: McIntyre vs. Ins. Co., 52 
Mich., 189; Voorheis vs. Benefit Ins. Co., 91 Mich., 469; Gould 
vs. Ins. Co., 90 Mich., 302; Steele vs. Ins. Co., 93 Mich., 81; Law 
vs. Association, 94 Mich., 266; Lentz vs. Ins. Co., 96 Mich., 445; 
Peck vs. Ins. Co., 102 Mich., 52; Allen vs. Ins. Co., 106 Mich., 
204; Shackett vs. Ins. Co., 107 Mich., 65. 

It is equally well settled that the company may waive the 
benefit of this provision, but in this case the company hag not 


waived it, unless it was bound by what was said by Chandler and 
Vol. XXXIII.—34. 
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Norris. There is no evidence, except the statements and acts of 
Chandler and Norris, which tends to show that either was more 
than a local agent for taking policies. Both said that Chandler 
was adjuster and that the claim would be paid, and Chandler 
made out proofs of loss and professed to adjust the claim, but 
none of this is brought home to the defendant. There is nothing 
that can be said to be a holding out that these men had author- 
ity to speak for the company in this settlement, as it has been 
repeatedly held that an agent’s declarations are not proof of 
his authority, and that his acts have no significance, unless rec- 
ognized by the alleged principal in a way to be equivalent to a 
holding out that the relation of principal and agent exists, and a 
holding out of the requisite authority. Norris expressly dis- 
avowed it in his letter, and there is no evidence justifying an in- 
ference of authority on the part of either. ° 

See Ostrander on Ins., § 57, p. 197. The author says: 
“Power to waive implies authority to act. One without the 
other is impossible. ‘Waiver’ has generally been defined by the 
courts as the ‘voluntary relinquishment of a known right.’ With- 
out the existence of a right there can be no abandonment, for 
there would be nothing to abandon. The question then, as to 
the power of an agent to waive notice and proof of loss, must be 
considered in reference to his authority in respect to the settle- 
ment of claims. If the insurance company has carefully defined 
the duties of its local agent to be entirely separate and distinct 
from that of its adjuster, and has not been accustomed to ap- 
point him to the performance of any important duties in respect 
to the care of damaged property or the computation of losses, 
nor in any manner held him out to the public as having authority 
in such matters, the agent, it is needless to say, will be wholly 
without authority, either real or apparent. If it were customary 
for local agents to adjust losses, then adjustment would be 
within the scope of every agent’s apparent authority; but the 
fact being that adjustments, except in very rare instances, are 
directed in every detail by persons specially designated, because 
of their exceptional skill and experience, there can be no reason- 
able inference that the local agent has any authority in respect to 
notice and proofs of loss.” 

In Hawkins vs. Ins. Co. (7o Wis., 1) it is said: “One Gilbert 
was the local agent of the company, and the plaintiff claimed that 
the proofs of loss required: by the terms of the policy had been 
waived by him.” Lyon, J., said: “There is no proof that Gil- 
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bert had any authority in the premises beyond that of an ordi- 
nary local agent. Whatever power he may have had, when he 
had the contract of insurance, to waive conditions in the policy, 
he had no power, as a mere local agent, to waive such conditions 
afterward.’ 

In Barre vs. Council Bluffs Ins. Co. (Iowa, 41 N. W., 373), the 
court said: “The acts claimed to be a waiver were done either 
by the agent who took the application for the insurance and 
made the contract sued on, or by the adjuster, But it is not 
shown, nor attempted to be, that either of these persons were 
authorized to make a waiver. The duties with which it is shown, 
or will be inferred, they were clothed, do not pertain to waivers 
of this character.” Therefore, that their statements were right- 
fully excluded. 

The rule is tersely' stated in Weidert vs. State Ins. Co. (Or., 24 
Pac., 242): “But in all cases the distinction between the powers 
of special and local agents should be kept in view, and in the 
case of a special agent the assured must at his peril know 
whether the act relied on is within the scope of his real or of his 
apparent authority. He is bound to know when he has passed 
the precise limits of his power, and canot rely upon the assump- 
tion of authority of the agent to do and act beyond the scope of 
his.actual authority, real or apparent. The declarations of an 
agent are not evidence of his authority, but the scope and extent 
of his powers must be determined by his actual authority, or by 
his acts, and the recognition thereof by his principal.” And it 
was held that the statements of the special or local agent could 
not be received to bind the company. 

In Bush vs. Ins.Co. (63 N. Y., 531) Rapallo, J., said: “It can- 
not be held that the authority of an agent to receive proposals 
for insurance, and countersign and deliver policies, extends to 
adjusting losses, or waiving the stipulation proofs of loss and 
binding the company to pay without them.” 

The point is within our own cases. See Cleaver vs. Ins. Co., 
65 Mich., 532; Gould vs. Ins. Co., 90 Mich., 306; Steele vs. Ins. 
Co., 93 Mich., 81; Wadhams vs. Ins. Co., 117 Mich., 514. 

Other cases cited by defendant’s counsel are the following: 
Kyte vs. Assur. Co., 144 Mass., 43; Smith vs. Ins. Co., 60 Vt., 
682; Knudson vs. Ins. Co., 75 Wis., 198; Kirkman vs. Ins. Co., 
90 Iowa, 457; Harrison vs. Ins. Co., 67 Fed., 577. 

These cases are not at variance with cases where a waiver has 
been held to arise from knowledge by the agent issuing the 
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policy of existing conditions when the policy was taken, nor from 
acts within the scope of the local agent’s or adjuster’s authority, 
many of which are cited by plaintiff's counsel, nor does the stat- 
ute (Comp. Laws, § 7246) operate to increase an agent’s au- 
thority, and make the principal liable for his representations as 
to authority. Upon the face of this record this is a defense which 
is technical, and does not appeal strongly to our sense of justice, 
but it is not necessarily true that defendant has no meritorious 
defense. It has relied on its legal defense which it had a right 
to do. The judgment is affirmed. 
Grant, J., did not sit. The other justices concurred. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


L. ROSENTHAL CLOTHING & DRY GOODS CO. 


v8, 
SCOTTISH UNION & NATIONAL INS. CO.* 


1. In an action on a fire insurance policy under the declaration prescribed 
by section 61, c. 125, Code 1899, if the defense is because of failure of 
the insured to comply with, or his violation of, any clause, condition, 
or warranty of the policy, though a precedent condition to recovery, 
no evidence is required of the plaintiff of his compliance therewith, 
unless the defendant file the statement required by section 64 of said 
chapter, specifying the clause, condition, or warranty not kept or 
violated. When such statement of defense is filed, the burden of 
proof to show compliance with the clause, condition, or warranty 
specified in it, if a condition precedent to recovery, is upon the plain- 
tiff: Point 15 of Schwarzbach vs. Protective Union (25 W. Va., 622), 
overruled, 

2. A statement under Code 1899 (c. 125, § 64), specifying a clause, condi- 
tion, or warranty of a policy of fire insurance not complied with or 
violated by the insured, is not a plea, governed by strict principles, 
but only a specification, and is not open to demurrer for insufficiency. 
If too vague, evidence under it may be excluded. 

3. A clause in a fire insurance policy binding the insured to furnish for 
examination books of account, bills, invoices, and other vouchers is 
a promissory warranty, and compliance with it in case of loss is a con- 
dition precedent to recovery, unless waived, or compliance with it is 
impossible. 


Error from Circuit Court, Tucker County. Action by the L. 
Rosenthal Clothing & Dry Goods Company against the Scottish 
Union & National Insurance Company. Judgment for defend- 
ant. Plaintiff brings error. 


* Decision rendered, March 8, 1904. Syllabus by the Conrt. 
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C. O. StRiEBY, for Plaintiff in Error. 
CUNNINGHAM & STALLINGS and WILL C. GUENTHER, for De- 
fendant in Error. 


BRANNON, J. 

In an action of assumpsit in the Circuit Court of Tucker 
County by the L. Rosenthal Clothing & Dry Goods Company 
against the Scottish Union & National Insurance Company to 
recover for the loss by fire of a stock of goods insured by a policy 
issued by said company, the court directed a verdict and gave 
judgment for the defendant, and the clothing company brought 
the case to this court. 

The insurance company claims that there was no evidence 
given hy the plaintiff to warrant a verdict, because the policy 
contained certain promissory warranties, with which the plain- 
tiff failed to comply, and thus lost its right of action. Warranties 
in insurance law are of two kinds—affirmative and promissory. 
Affirmative warranties consist of a representation in the policy 
of a fact. Promissory warranties are’ those that require that 
something shall be done or not done after the policy takes effect. 
If the one is false, it avoids the policy; and, if a promissory war- 
ranty be not executed, this also avoids the policy: 15 Am. & 
Eng. Ency. L. (2d Ed.), gt9, 920; 1 May on Ins., § 157. One 
warranty in this policy is that, before it should go into effect, the 
insured should make an inventory of the stock of goods; and 
another is that they should keep books of account, correctly de- 
tailing the purchases and sales. The insurance company claims 
that the clothing company failed to observe both these cove- 
nants, but it cannot have that matter considered, because it did 
not specify as to those covenants in the Circuit Court. Turning 
to the Code of 1899 (c. 125, § 61) we find a short form of declara- 
tion on a policy of insurance, and that was used in this case. In 
section 64 we see that, under such declaration, “if the defense be 
that the action cannot be maintained because of the failure to 
perform or comply with, or violation of any clause, condition or 
warranty in, upon or annexed to the policy or contained in or 
upon any paper which is made by reference a part of the policy, 
the defendant must file a statement in writing specifying by ref- 
erence thereto, or otherwise, the particular clause, condition or 
warranty in respect to which such failure or violation is claimed 
to have occurred.”” No statements were filed, pointing out fail- 
ure to comply with the two warranties above specified; but the 
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insurance company would meet this trouble with the argument 
that, as the making of the inventory and the keeping of books of 
purchases and sales are conditions precedent to recovery, proof 
thereof is essentia] to the plaintiff's case, and compliance with 
those warranties falls on a plaintiff to prove, and that no state- 
ment pointing out non-compliance with them is necessary. It is, 
no doubt, true that if a common-law declaration is filed, or, 
rather, by a common-law pleading, the plaintiff must allege and 
prove compliance with those warranties, because they are con- 
ditions precedent, and the declaration must aver that the plain- 
tiff complied with them: 11 Ency. Pl. & Prac., 411, 413; May 
on Ins., § 580. But the statutory form contains no such aver- 
ment, and dispenses with it, and section 64 plainly renders proof 
of compliance with them not necessary on the part of the plain- 
tiff, unless a statement is filed by the defendant that those war- 
ranties have not been complied with. When such statement is 
filed, the plaintiff is told wherein he has failed to observe the 
policy, and then he must prove such observance. The statute 
does not shift the burden of proof, but it does dispense with 
proof of observance of a clause or condition when there is no 
statement calling that particular clause or condition in question. 
Looking at the broad words of section 64, we cannot say that it 
applies to some clauses, and not to others. Common-law plead- 
ing did require the declaration to aver compliance with condi- 
tions precedent, but this statute changes that. It is a remedial 
statute, and must be liberally construed. Pleadings in insurance 
cases by common law were complicated and difficult, owing to 
the many stipulations in policies, and the object of the statute is 
to simplify. The statute allows the simple form of declaration, 
and it then provides for a plain plea that the defendant “is not 
liable to the plaintiff as in said declaration is alleged.” That is 
the general issue, but it does not put the plaintiff on proof of his 
compliance with all the conditions precedent of his policy. They 
are very numerous, and, for this reason, in order to eliminate all 
conditions and clauses not really in issue, and narrow the contro- 
versy to those conditions and clauses actually in issue, the Legis- 
lature required the insurance company to file a statement as a 
specification of the particular clause or condition violated by the 
insured. All other conditions and clauses not thus brought into 
actual issue are out of the case. This is just, and the statute 
should be given such construction. It is the insurance company 
which complains of default, and it should specify wherein such 
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default consists, and not compel the other party to produce a 
host of witnesses and ramble over the numerous clauses of the 
policy. The statute does not change the burden of proof; the 
plaintiff still carries that as to contested conditions; but it does 
dispense with all conditions not brought into issue by the defend- 
ant, by requiring it to specify the broken clause, condition, or 
warranty. The case of Schwarzbach vs. Protective Union (25 
W. Va., 622) does support the position of the defendant that the 
plaintiff must prove the making of an inventory, and keeping 
books of purchase and sales, as an indispensable call of his case, 
though the defendant has not filed any statement that the clause 
requiring such inventory and books had not been complied with ; 
but, with great reluctance, we are compelled to overrule point 
15 of that case, because it is in the teeth of the statute and 
emasculates its vigor and effect. To what does the statute ap- 
ply? To what does it amount, under that decision? That deci- 
sion is all right inder common law, as proof of loss is a condition 
precedent to recovery, and the declaration must aver it; but the 
statute dispenses with that averment by the statutory declara- 
tion, and no proof of it is required until the plaintiff is warned by 
a specification that he has failed in complying with the clause 
requiring it. ‘The case of Flanaghan vs. Phoenix Ins. Co. (42 W. 
Va., 426) by no means supports the position that the plaintiff 
must prove the precedent condition complied with, without a 
statement calling for it. It held, as we hold now, that the burden 
of proof of delivery of proof of loss is on the plaintiff when a 
statement demands it of him, but not otherwise. There was a 
statement in that case. I find the case of Adkins vs. Globe Fire 
Ins. Co. (45 W. Va., 384) holds that the plaintiff need not show 
proof of loss until the defendant has pleaded failure to furnish it. 
Here we have two conflicting decisions. Which shall we fol- 
low? We think the Adkins Case the preferable one, in view of 
the statute. The same may be said of the iron-safe clause, which 
the defendant for the first time in this court relies upon. 

The defendant filed a statement of the violation of a warranty 
in the policy that the insured “shall produce for examination all 
books of account, bills, invoices, and other vouchers, or certified 
copies thereof if originals be lost, at such reasonable place as 
may be designated by this company, and shall permit extracts 
and copies thereof to be made.” The plaintiffs say that this 
statement did not call for proof of compliance with this clause, 
because it simply savs, by reference to the lines of the policy con- 
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taining it, that the plaintiffs did not produce for examination all 
books of account, bills, invoices, and other vouchers, or certified 
copies thereof, in case the originals were lost, and did not permit 
extracts or copies thereof to be made; failing to say that those 
papers were demanded, and there was a failure to produce them 
at a reasonable time and place. This argument treats the state- 
ment under section 64 as if it were a formal plea, but plainly it is 
not to be so treated. Look at the section. It will be seen that a 
formal plea is not contemplated, since all that it requires is a 
simple statement specifying the particular clause, condition, or 
warranty violated or not complied with, and it does not require 
further specification, or that legal certainty required by formal 
pleading. The office performed by such statement is to tell the 
plaintiff what particular warranty he must show to have been 
complied with. It tells him what he must prove according to the 
common law. By common law he would have to prove compli- 
ance with clauses of the policy creating conditions precedent to 
recovery, and this statute is designed simply to point out the 
particular one of the many clauses with which he must prove 
compliance. ‘This is the view taken in Cappellar vs. Queens Ins. 
Co. (21 W. Va., 576), where it is held that such statements are 
not pleas, and that they cannot be rejected for defects as if pleas, 
but that, if too vague, advantage is to be taken of such defects by 
excluding evidence under them. The statement. involved defi- 
nitely specifies the lines of the policy containing the war- 
ranty now under discussion, and plainly indicated its substance, 
and thus called on the plaintiff to prove compliance with that 
particular warranty singled out by the statement as required by 
the common law. The Canppellar Case holds that such statement 
cannot be rejected for defects. 

Did the plaintiff fail to prove compliance with the warranty 
requiring the plaintiffs to produce books and papers for exami- 
nation? ‘The plaintiff firm was composed of Rosenthal, Hillel- 
son, and Kaplan. Hillelson & Kaplan constituted a firm doing 
business at Buckhannon, and they and Rosenthal formed a new 
firm—the plaintiffs in this case—to do business at Davis. The 
stock of goods of the new firm was composed of the goods 
owned by Hillelson & Kaplan, removed from Buckhannon to 
Davis, and put into the new firm, and of new goods purchased by 
Rosenthal as his capital in the firm, and sent to Davis, and united 
with the goods furnished from Buckhannon by Hillelson & Kap- 
lan, and of additions of new goods purchased at different times. 
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There was no inventory of the goods sent from Buckhannon, 
amounting to $5,716. The insurance company demanded in- 
spection of books, bills, and other papers relating to the stock. 
Rosenthal says he put into the firm upward of $6,000 of goods— 
exactly $6,135—and in the proof of loss he says that the three 
firms of which he bought these goods had gone out of business, 
and no verification or certification of them could be gotten. 
Why, he does not say. The firms vet had their books, it is sup- 
posed. In his deposition he states that he sent the original bills 
from the houses to his partner, Hillelson, at Davis. When Hil- 
lelson was asked for them, he said that he would not send them 
to the company, because he was afraid that it might destroy 
them; that they were valuable papers for the firm, and must be 
retained for reference. When asked for copies, they furnished 
only part of them—apbout half. As to the large fraction of goods 
in the store furnished by Hillelson & Kaplan from the Buckhan- 
non stock, Hillelson, under oath, admitted that it was impossible 
to get copies of bills from the parties of whom they bought, and 
it would entail great labor and expense to get copies of all the 
goods they had in stock, and from some wholesale houses it 
would be impossible to get copies at all. Now, here are thou- 
sands of dollars for which they furnished no bills, invoices, or 
inventory for examination. ‘They claimed the stock to amount 
to $14,015.50. Of these, only 34 per cent were purchased of dis- 
interested parties, the balance being furnished by Rosenthal, 
claimed to be $3,542.39, leaving more than $6,000 for which no 
bills were furnished, for examination or on the trial. The bulk of 
these goods were furnished by interested parties, and, without 
exhibiting the bills of purchase, they might put their own valua- 
tion upon them. No bills for the Hillelson & Kaplan goods were 
produced for examination. Moreover—what is very important 
—they did not produce them at the trial, showing that they were 
unable to comply with this warranty. They were experienced 
merchants, and knew that due course of business, under policies 
of insurance requiring the production of bills of purchase when 
called for, imperatively required, fairly and honestly required, 
the preservation of bills of purchase, so that in case of fire the 
insuring company might have some means, from disinterested 
sources, the wholesale houses, by which to ascertain with rea- 
sonable certainty the extent of the loss. The plaintiffs made no 
efforts to get these bills. They do not show that they were lost. 
They give no sufficient excuse for non-production. They seem 
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to think that the company must pay the loss as fixed by their 
own estimate, which, at best, under the evidence—under 
their own evidence—is but guesswork, as they kept no 
good books or accurate inventory. This appears from the 
whole evidence in the case. Their evidence is unsatisfactory 
and discrepant. How material it is that the company, when loss 
occurs, should have these bills of purchase to go by, in protect- 
ing themselves from fraudulent claim or overvaluation by inter- 
ested parties! This covenant is surely the essence of the con- 
tract. None could be more material to the insurance company. 
The insured party must be always ready to show his loss. 
Papers that were the best evidence of value were absent when 
called for and absent at the trial. The plaintiffs refused to send 
what appears they had to Cleveland for examination by the com- 
pany, but demanded that a place in West Virginia be fixed for 
examination of such as it appears they could present, although 
the policy gave power to the company to designate the place; 
but what does that matter, when we know that they did not have 
such papers to prove the full sum they demanded, since they did 
not produce them in the Circuit Court of Tucker County—that 
is, as to a very large portion.of the valuation claimed? The com- 
pany seems to have suspected foul play in the destruction of the 
goods and overvaluation. The business began November Ist, 
and in November and December the firm took out policies from 
several insurance companies to the extent of some $10,000. The 
policy in question is for $1,500, dated December 5, 1893. The 
fire was January 32, 1894. The warranty in question was not 
complied with. Being a promissory warranty, this defeats re- 
covery: O’Brien vs. Commercial Ins. Co., 63 N. Y., 108; 2 May 
on Ins., § 465; Farmers’ Ins. Co. vs. Mispelhorn, 50 Md., 180. 
In the latter case the court said: “The very object of this eighth 
condition is to put means in the power of the insurer to scrutin- 
ize the claims of the insured, and to protect itself against fraud. 
The provision is such as the parties were competent to make, 
and, having made it a part of their contract, the courts have no 
dispensing power over it.”” For want of these papers, there was 
not such preliminary proof of loss, or proof of loss on the trial, 
as the policv demanded—as justice demanded—because the bur- 
den of proof of compliance with this necessary requirement of 
the policy was on the plaintiff. It was a promissory warranty, 
compliance was a condition precedent to recovery, and the bur- 
den of showing it was on the plaintiff: Flanaghan vs. Phenix 
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Ins. Co., 42 W. Va., 426; Adkins vs. Globe Ins. Co., 45 W. Va., 
384; 4 Joyce on Ins., § 2790. The evidence to meet this require- 
ment of the policy being thus short, and insufficient to warrant 
a verdict, the court was justified in directing a verdict for the 
defendant: Ketterman vs. Dry Fork R. Co., 48 W. Va., 606. 
It is hardly necessary to say that the exceptions because of re- 
fusal of the court to allow certain questions to be answered by 
Hillelson cannot be sustained, because it does not appear what 
the witness would answer, or what he was expected to answer, 
so that we could see whether the answer would be material: 
Jackson vs. Hough, 38 W. Va., 237; Brock vs. Bear (Va.), 42 S. 
E., 307. See Sesler vs. Coal Co., 51 W. Va., 318. 
Decree affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


EMERSON ) 


v8. 
METROPOLITAN LIFE INS. CO.* \ 


Under a statute providing that the beneficiary may sue in his own name, 
the right of action survives to his administrator. 


The policy was issued on a warranty that the insured was in sound health. 
There was evidence tending to show that he was subject to epileptic 
fits at the time of insuring and died of epilepsy; there was also con- 
trary evidence. 


Held, That where the jury found he was not subject to such fits at the 
time of insuring, a refusal to instruct that he was not in sound health, 
if subject to such fits, the correctness of which would be doubtful as 
a question of law, was harmless. 


Exceptions from Superior Court, Essex County. Action by 
Ellius A. Emerson, as administrator of the estate of Mary A. 
Varney, deceased, against the Metropolitan Life Insurance 
Company. Judgment for plaintiff. Defendant excepts. 


Wa. H. Moopy and Jos, H. PEARL, for Plaintiff. 
Wo. M. BuTLER and Guy W. Cox, for Defendant. 


MorvTon, J. 
This is an-action upon a policy of insurance issued by the de- 
fendant company upon the life of one John C. Varney. The 


* Decision reudered, March 31, 1904. 
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poiicy is dated June 13, 1898, and is for $2,000. It is made pay- 
able 
To Marvy A. Varney, wife of the insured, * * * if living, 
otherwise to the legal representatives of the insured, upon 
receipt by the company at its home office and its approval of 
the proofs of death of the insured, made in the manner, to the 


extent, and upon the blanks required by condition sixth, and 
upon the surrender of this policy. 


John C. Varney died September 30, 1899. Proofs of death 
furnished by the defendant were filed with it by Mary A. Varney 
on or before October 12, 1899. Mary A. Varney died October 
14, 1899, and the plaintiff is administrator of her estate. The 
proofs of death furnished by her were not acted on by the de- 
fendant, but an additional blank was furnished by it to be filled 
out by the physician who had attended Varney in 1871-1883 and 
1885. The administrator completed this additional blank No- 
vember 7, and filed it with the defendant November 8, 1899. The 
date of the writ was January 21, 1901. There was a verdict for 
the plaintiff, and the case is here on exceptions by the defendant 
to the refusal of the court to give certain rulings that were re- 
quested. 


The first question is whether the action can be maintained by 
the plaintiff, as administrator of the estate of the wife. We think 
that it can. The applications are not before us, and it may. be 
doubtful whether the contract contained in the policy is not a 
contract between the defendant and the wife. See Millard vs. 
Brayton, 177 Mass., 533. But, however that may be, it is ex- 
pressly provided by Rev. Laws, c. 118, § 73, that “the person to 
whoni a policy of life insurance, issued subsequent to the elev- 
enth day of April in the year eighteen hundred and ninety-four, is 
made payable may maintain an action thereon in his own name.” 
The policy in this case was issued after April 11, 1894, and comes, 
therefore, within the statute. No good reason can be assigned 
why the right of action thus given should not survive and pass to 
the administrator when it has once vested, or why the right 
should be regarded as a purely personal privilege bestowed on 
the person to whom the policy is made payable. As we construe 
the policy, the defendant agreed to pay the wife, if living at the 
death of the husband, $2,000 at its office in New York, upon re- 
ceipt and approval by the company of proofs of the death of the 
husband, made in the manner and to the extent and upon the 
blanks required, and upon surrender of the policy. The bene- 
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ficiary could not, of course, be required to surrender the policy 
except upon payment, and, so far as appears, the defendant has 
refused to pay at New York or anywhere. The wife survived the 
husband, and proofs of death, on blanks furnished by the defend- 
ant, were filed with the defendant by the wife before her death. 
It is true that these blanks were not acted upon by the company, 
and an additional blank was sent, which was not completed and 
returned, till after her death, by her administrator. But the 
right of the wife, or of her estate, to the proceeds of the policy, 
depended primarily on her surviving her husband. It might be 
defeated by failure on her part or on the part of her administra- 
tor to comply with the conditions of the policy, but, subject to 
that contingency, the right to the proceeds of the policy vested 
in her. There is nothing to show that the proofs were not satis- 
factory as proofs of death, and we think, as already observed, that 
the action can be maintained by her administrator. 

The application was made a part of the policy, and the an- 
swers and statements were declared to be warranties. One of 
the conditions on which the policy ‘was issued was that the in- 
sured was at the time in sound health. The defendant contended 
that the insured was an epileptic at the time of the application, 
and that the answers to certain material questions were false, 
and on all the evidence requested the court to direct a verdict for 
the defendant, and to instruct the jury, that if on.the 13th of 
June, 1898, the date of the policy, the health of the insured was 
such that he was liable to have fits, or bad spells, or loss of con- 
sciousness, he was not in sound health at that time. The court 
declined to rule as thus requested, except so far as covered by 
the charge, and submitted the case to the jury with the question, 
“Did John C. Varney, the person insured, have epileptic fits 
prior to the date of his application for insurance—June 9, 1898?” 
which the jury answered “ No.” 

There was much evidence tending to show that the insured 
was subject to epileptic fits at the time when the policy was is- 
sued, and that he died of epilepsy. But there was also evidence 
of a contrary character. It would serve no useful purpose to 
attempt to review the testimony in detail. The question was 
eminently one of fact for the jury, and was submitted to them 
with full instructions. They were specially instructed, amongst 
other things, that the policy did not attach unless at the date of 
delivery the insured was in sound health, and that the plaintiff 
could not recover unless he satisfied them, by a fair preponder- 
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ance of the evidence, that the insured was in sound health on 
that day. This was, in substance, repeated. We doubt whether 
it could have been ruled as matter of law that the insured was not 
in sound health, if liable to have fits, or bad spells, or loss of 
consciousness. But, if it should have been so ruled, the defend- 
ant was not harmed by the refusal to instruct as requested, be- 
cause the jury found that the insured was not subject to epileptic 
fits prior to the date of the application, and, consequently, that 
he was not liable to have fits, or bad spells, or loss of conscious- 
ness, 

The result is that we think that the exceptions should be over- 
ruled. So ordered. 


UNITED STATES SUPREME COURT. 


SAMUEL WRIGHT anp ESDRAS B. TRUBY, Appis., 


v8. 


MINNESOTA MUT. LIFE INS. CO. ET AL., Appel- 
lees.* 


The articles of association of an assessment company provided that they 
might be amended, and they were afterward amended by provisions 
permitting the issue of policies on the stipulated premium plan, with 
a legal reserve and level premium. Authority was given by an act oi 
the Legislature to change the plan of business from that of an as- 
sessment to an old-line level-premium plan. 


Held, That the change of plan was not a violation of the vested rights of 
certificate holders who declined to change their contracts, although 
their assessments might be increased through the diminution of the 
number of those who would otherwise be assessed. 


Held, ‘That the company was empowered to bind its members by such a 
change of plan when adopted in accordance with its charter by a 
majority of the members. 


Appeal from the Circuit Court of the United States for the 
District of Minnesota to review a judgment dismissing a bill 
which sought a dissolution of an insurance company, the seques- 


tration of its assets and the appointment of a receiver with the 
view to wind up its affairs. 


Statement by Mr. JustTIcE Day. 
This case originated in a bill filed in the Circuit Court, seeking 
to declare a dissolution of the insurance company, the sequestra- 
~ ® Decided, April 4, 1904. 
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tion of its assets, and have a receiver appointed with a view to 
winding up the affairs of the association. On the 6th of August, 
1880, an insurance association was organized under the laws of 
Minnesota, known as the Bankers’ Association; afterward, in 
1884, its name was changed to the Bankers’ Life Association of 
Minnesota. The general purposes of the association were to 
secure benevolent and fraternal co-operation between its mem- 
bers, and pecuniary assistance to the families of its deceased 
members and other designated beneficiaries. Its general plan of 
operation was declared to be to assess and collect from its mem- 
bers and to pay over to the beneficiaries certain stipulated sums, 
to be secured to them by sufficient pledges of money, which 
should be kept invested in United States registered bonds. 
Male persons, not less than eighteen years nor over fifty-five 
years of age, approved by the medical director, were eligible to 
membership upon a deposit of as many dollars as such person 
was years of age, as a part of the “guaranty trust fund,” which 
fund was to be a pledge to secure payment to be made by the 
association upon the death of members, and was to belong to the 
association; also a membership fee equal to half the guaranty 
deposit, and the proportion of the annual expense assessment 
for the year was required. It was provided :— 


Each member of this corporation shall pay thereto, on the 
last secular day of September, in each year, an assessment 
equal to 15 per cent on his contribution to the “guaranty trust 
fund,” to meet the operating expenses, and to be known as his 
“annual dues ;” and upon the death of any member each sur- 
viving member shall also pay to said corporation, on demand, 
an assessment equal to 2 per cent on his contribution to said 
“guaranty trust fund,’ and out of this sum, obtained from said 
last-named assessment, which shall be known as the “mortu- 
ary assessment,” there shal]l be paid to such beneficiary as is 
designated in the membership certificate the sum of money in 
the said certificate named. 


All assessments upon members of this corporation shall be 
apportioned among all members thereof pro rata; that is to 
say, in proportion to the amount that each member has paid 
into said guaranty trust fund. All assessments due or to be 
paid to this corporation shall be paid to such officers or per- 
sons and at such places as the said board of trustees shall 
name and specify. In order to secure prompt payment of all 
losses occasioned by death of its members, and to avoid un- 
reasonable expense incident to the making and collection of 
assessments, and to promote the convenience of all parties, 
said assessments need not be made on account of such death 
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loss separately, but may be made at stated intervals as said 
board of trustees may direct, to provide for all or any death 
losses of said corporation that have taken place prior to the 
making of any such assessment or assessments. Any assess- 
ment for the purpose of paying any death losses shall uni- 
formly be 2 per cent of each surviving member’s contribution 
to said “guaranty trust fund” for each such death loss, and in 
case any stich assessment shall produce a gross amount in 
excess of the amount needed to pay such death losses, then 
such excess may be used to discharge death losses subse- 
quently occurring. 


Article 10 provides as follows :— 


All amounts pledged to this company to secure payment of 
assessments occasioned by death of the members shall be used 
only for that purpose, and meanwhile the same shall be and 
remain invested in United States registered bonds, and shall 
constitute and be known as “the guaranty trust fund.” Such 
bonds shall be made payable to this company, and shall be 
transferable or convertible only upon resolution of its board 
of trustees, and such board shall have the exclusive charge 
and control thereof. 


All interest realized from such bonds shall meanwhile be 
used to defray the company’s operating expenses. 


This article shall never be amended, or in any way at all 
changed, without the consent of every member of this com- 
pany, to be given in writing signed by him, and filed with the 
company’s secretary, and reciting in full the proposed amend- 
ment or change. 

It was provided that amounts payable to beneficiaries should 
be collected by the company from its members, and in case of 
death or default on the part of any member in payment of his 
assessments, the association might use his deposit in the guar- 
antee fund to pay death losses in such manner as it might deem 
best, such use not to work a payment of any assessment as 
against the defaulting member. 


Upon the death of a member the beneficiary was to receive a 
sum equal to 2 per cent of the then subsisting guaranty trust 
fund, not exceeding, however, $2,000 upon each full membership, 
and not exceeding in any case $6,000. Power to amend the arti- 
cles was vested in the trustees (except as therein otherwise pro- 
vided), and they were to direct, manage and control the business 
of the company. 

Wright became a member of the company on December 10, 
1892, and Truby on March 13, 1893. On December 24, 1898, the 
board of trustees adopted amended articles of association and 
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by-laws. The amended articles declared that the by-laws shall 
contain provisions which shall operate to preserve, continue, 
guard and protect all of the existing rights and privileges of, 
and promises and pledges to, persons who were members at the 
time the amended acticles became operative. 

Under the new articles a form of policy was issued, known as 
the “guaranteed option policy.” These policies were issued to 
new holders, and members under the assessment plan were per- 
mitted to transfer their membership so as to receive such poli- 
cies, which required the payment by the insured of a stipulated 
annual premium in advance. The premiums were figured upon 
certain tables of mortality, and approximate those which would 
have been charged bv an old-line company on the legal reserve 
basis. This form of policy contained a condition providing that 
if the fund derived from such policies shall be reduced below the 
amount of the reserve, the company may require the insured to 
pay his just proportion of the deficiency within sixty days after 
written request therefor; or, at the option of the company, such 
proportion, with compound interest thereon at the rate of 4 per 
cent per annum, may be charged as a lien against the policy 
and any sum which may become payable thereunder. And in 
another form of policy it was stipulated that if unexpected losses 
and expenses shall be found to have reduced the funds derived 
from such policies below the amount of the reserve, the company 
shall have the right to apportion the deficiency ratably against 
it and each similar policy in proportion to its reserve, and the 
amount so proportioned against each policy to be an indebted- 
ness thereon, bearing interest at 4 per cent per annum thereon 
until paid by dividends or otherwise. 

Afterward, at a regular meeting and as provided in the laws 
of Minnesota (General Laws of Minnesota of 1901, chapter 143), 
the company, on August 5, 1901, accepted the provisions of the 
statute making the company a regular reserve company, with a 
policy on which a stated premium is paid and a fixed sum is pay- 
able at death to the beneficiaries of the insured. The name of 
the company was changed to the Minnesota Life Insurance 
Company. 

Section 21 of the act provides, among other things :— 


Any insurance company, not excepting companies transact- 
ing life or casualty business on the mortuary-assessment or 
stipulated-premium plan, or either thereof, may qualify and 
be governed by this chapter, anything in its special charter to 

Vou. XXXIIJ,—35. 
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the contrary notwithstanding. Provided, that nothing herein 
contained shall impair, or operate to impair, the obligation of 
any contract; and provided further, that after such qualifica- 
tion the company qualifying shall be governed solely by the 
act; and provided further, that nothing in this act contained 
shall apply to any town insurance, mortuary assessment, or 
stipulated premium company, unless and until it shall accept 
and qualify under the provisions hereof; and provided further, 
that notice of the acceptance of said act be filed with the insur- 
ance commissioner. 


Section 1 of the by-laws of the reorganized company provides: 


Sec. 1. To the extent necessary to protect and continue the 
rights and privileges of any member holding a mortuary as- 
sessment certificate, and to preserve and secure the fulfillment 
of all contract obligations to him, and to continue and per- 
petuate in the company the power and authority to levy as- 
sessments and to do and perform all and everything necessary 
or expedient to enable it to carry out the mortuary assess- 
ment contracts in accordance with the terms thereof and with 
the law and present by-laws in such case made and provided, 
the present and existing by-laws shall continue in full force 
and effect. 

A large amount of business has been done on the new plan, 
and the record discloses that the company has kept its contracts, 


is solvent, and doing business in many States. 


Mr. JoHN F. Byers and MEssrs. DiLLon & Gorvtz, for Appel- 
Zants. 


MEssrs. WILLIAM D. MITCHELL, JARED How, CARL TAYLOR, 
and TimoTHy R. PALMER, for Appellees. 


Day, J. (afier making the foregoing statetment, delivered the opinion 
of the court). 

This is a hill on the part of two dissatisfied holders of certifi- 
cates, issued while the company was doing business on the 
assessment plan, to wind up the affairs and distribute the assets 
of what appears, so far as the record discloses, to be a solvent 
and prosperous mutual insurance company with which others in 
interest are apparently satisfied. The Federal right alleged to 
be invaded, and the one adjudicated, upon which a direct appeal 
is prosecuted from the decree dismissing the bill to this court, is 
the constitutional guaranty against the impairment of the obli- 
gation of a contract contained in § 10 of article 1 of the Constitu- 
tion of the United States. The complaining certificate holders 
allege that the laws of Minnesota, under which the changes in 
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the plan of the insurance business done by the defendant com- 
pany were made, from the assessment to the legal-reserve, flat- 
premium plan of “old-line” insurance, works a violation of that 
provision. As this is the groundwork of the bill in the Federal 
court, it becomes necessary to make a case duly invoking pro- 
tection of rights secured by the Federal Constitution. The 
statute in question expressly provides that it shall not operate 
to impair the obligation of any contract. In view of the argument 
that the act must necessarily have that effect, we inquire whether 
there was a contract with the certificate holders that the plan of 
insurance should never be changed. It is to be observed that 
the right of amendment of the articles of association, except in 
one particular, was reserved in the original articles of associa- 
tion. In article 10 it was provided that the amounts pledged to 
secure payment of assessments occasioned by the death of mem- 
bers should be used only for that purpose, and the same should 
remain invested in United States registered bonds. This arti- 
cle, it was expressly provided, should never be amended or in 
any way changed, without the written consent of every member 
of the company. It appears that in the changes through which 
this company has passed this article has not been amended, and 
the fund has remained intact for the uses and purposes stated. 
It is not every change in the charter or articles of association 
of a corporation that will work such a departure from the pur- 
poses oi its creation as to forfeit obligations incurred to it or 
prevent the carrying on of the modified business. A radical de- 
parture affecting substantial rights may release those who had 
come into the corporation on the basis of its original charter. 
There is much discussion in the authorities as to when a char- 
ter amendment is of that fundamental character that a majority 
of the members or stockholders cannot bind the minority by 
agreeing to a change in the nature of the business to be carried 
on or the purposes and objects for which the corporation was 
created. Each case depends upon its own circumstances, and 
how far the right of amendment has been impliedly or expressly 
reserved in the creation of corporate rights. It would be unrea- 
sonable and oppressive to require a member or stockholder to 
remain in a corporation whose fundamental purposes have been 
changed against his will. On the other hand, where the right of 
amendment is reserved in the statute or articles of association, it 
is because the right to make changes which the business may 
require is recognized, and the exercise of the privilege may be 
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vested in the controlling body of the corporation. In such cases, 
where there is an exercise of the power in good faith, which does 
not change the essential character of the business, but author- 
izes its extension upon a modified plan, both reason and author- 
ity support the corporation in the exercise of the right: Nugent 
vs. Putnam County, 19 Wall., 241, 251; Picard vs. Hughey, 58 
Ohio St., 577; Miller vs. American Mut. Acci. Ins. Co., 92 
Tenn., 167-185; Supreme Lodge K. of P. vs. Knight, 117 Ind., 
489. 

In the present case we have, by express stipulation, the right 
to amend the articles, with the reservation noted as to article 
10. Nor does it appear that the changes were arbitrarily made 
without good and substantial reason. The testimony in this 
record discloses that the experience of this assessment insur- 
ance company was not anomalous or unusual. It was a case of 
history repeating itself. Insurance pavable from assessments 
upon members may begin with fine prospects, but the lapse of 
time, resulting in the maturing of certificates, and the abandon- 
ment of the plan for other insurance by the better class of risks, 
has not infrequently resulted in so increasing assessments and 
diminishing indemnity as to result in failure. The testimony 
that such was the history of this enterprise is ample. The 
changes of 1808 to a plan of issuing, in exchange for certificates 
and upon new business, a policv having some of the features of 
old-line insurance, seems to have been fully justified by the state 
of the company’s business. And the subsequent change to a 
policy with straight premiums and fixed indemnity was approved 
by the majority of the members upon proceedings had under the 
Minnesota statute, and has resulted in a successful business and 
a considerable change of the members to the new’and more 
stable plan. !t does not appear that any certificate has been un- 
paid, nor is any failure shown to levy assessments required un- 
der the original articles. 

It is doubtless true that the assessments have increased owing 
to the lesser number subiect to assessment, and the death of 
members. What would have been realized from assessments, 
had there been no change of plan, is matter of conjecture. The 
business is stili that of mutual insurance, notwithstanding 
changed methods of operation. The new plan has been legally 
adopted and approved by the insurance commissioner of the 
State. The argument for appellants is that, having begun as an 
assessment company, the plan can never be changed without the 
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consent of all interested, But we have seen that the right of 
amendment was given in the original articles of association. 
There was no contract that the plan of insurance should never 
be changed. On the contrary, it was recognized that amend- 
ments might be necessary. There was no vested right to a con- 
tinuation of a plan of insurance which experience might demon- 
strate would result disastrously to the company and its members. 
We are cited to the statutes of many States authorizing similar 
changes and transfer of membership, but to no case holding 
legislative authorization of a change of this character to work 
the impairment by the State of the obligation of a contract. 

The courts are slow to interfere with the management of soci- 
eties, such as this mutual insurance company. While the rights 
of members will be protected against arbitrary action, such or- 
ganizations will ordinarily be left to their own methods of ac- 
tion and management. The changes under consideration were 
made in good faith and have been accepted by many of the old 
members as well as those who have taken policies since the 
changes in plan have been made. In our view of the case the 
law of Minnesota did not impair the obligation of any contract, 
nor were the changes in the method and plan of this company 
beyond its corporate powers. There is much testimony in the 
record as to the good faith of this proceeding and the motives of 
the complainants in bringing it, which we do not deem it neces- 
sary to consider, as the conclusions announced dispose of the 
case in favor of an affirmance of the judgment. 

Judgment affirmed. 
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UNITED STATES SUPREME COURT. 


MUTUAL LIFE INS. CO. or New York, Petitioner, 


v8. 


ELIZA MAUD HILL, Grorce E. HILt, ELLEN 
KELLOGG HILL, and EvGENE C, HILt, by his 
Guardian ad litem, EBEN SMITH.* 


Reversal in a previous appeal does not necessarily dispose of other issues 
in the case than those discussed and decided. Those not disposed of 
may be considered on a second review. 


Where a policy executed in another State provided that it was to be held 
and construed to have been made in the city of New York, the home 
of the company, and further provided that notice that each premium 
is due at the date named is given and accepted by the acceptance of 
the policy, and any statutory notice is waived, the provision that {t 
should be held to have been made in New York does not subject the 
policy to the statutory requirement of that State as to notice where 
the contract was actually made outside the State. 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Ninth Circuit, to review a judgment which af- 
firmed a judgment of the Circuit Court for the District of Wash- 
ington in favor of plaintiffs in an action on a policy of life insur- 
ance. Reversed and remanded for a new trial. 


Statement by BREWER, J. 

On April 28, 1886, George D. Hill, at Seattle, Wash., signed a 
written application to the Mutual Life Insurance Company of 
New York (hereinafter called the insurance company) for a 
policy of $20,000. The application was forwarded to the home 
office. The insurance company accepted the application, exe- 
cuted a policy and forwarded it to its local agent at Seattle, who 
there, on June 12, 1886, received the first premium and delivered 
the policy to Hill. The beneficiary named in the policy was 
Ellen K. Hill, the wife of the applicant. She died on February 
14, 1887, leaving four children, the present defendants in error. 
A premium receipt for the second annual premium was, in 1887, 
forwarded to the local agent at Seattle, presented by him to Hill, 
and not paid. No subsequent premiums were paid, and on De- 
cember 4, 1890, Hill died. 

Thereafter this action was commenced in the Circuit Court of 
the United States for the district of Washington. The conten- 
tion of the plaintiffs is that, although the annual premiums for 


s Decision rendered, April 4, 1904. 
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1887, 1888, 1889 and 1890 had not been paid, the insurance com- 


pany was nevertheless indebted to them for the full amount of 
the policy and interest, by reason of the fact that it had failed to 
give the notice of forfeiture prescribed by chapter 341, Laws 
1876, as amended by chapter 321, Laws 1877, of the State of 
New York. The complaint set out a copy of the policy, alleged 
the payment of the first annual premium, the death of the in- 
sured, and the relationship of the plaintiffs to the beneficiary. 
The defendant relied upon the non-payment of the premiums 
other than the first, and an abandonment of the contract. A 
demurrer to these defenses was sustained and a judgment en- 
tered for the plaintiffs, which was affirmed by the Court of Ap- 
peals for the ninth circuit: 38 C. C. A., 159. A writ of certi- 
orari was issued by this court (176 U. S., 683, 20 Sup. Ct. Rep., 
1032), the judgment reversed, and the case remanded for further 
proceedings: 178 U.S., 347. An amended answer and a repli- 
cation were then filed by leave of the Circuit Court. A trial was 
had before the court and a jury, which resulted in a verdict and 
judgment for the plaintiffs. This judgment was affirmed by the 
Court of Appeals (55 C. C. A., 536), and the case was again 
brought here on certiorari: 188 U. S., 742. 


JuLIeEN T. DAvIES, EDWARD LYMAN SHORT, JOHN B. ALLEN, 
FREDERICK D. MCKENNEY, and E. C. HuGuHes, for Petitioner. 

STANTON WARBURTON, GEORGE TURNER, EBEN SMITH, and 
HAROLD PRESTON, for Respondents. 

BREWER, J. 

A preliminary matter is this: When the case was here before 
we held that, upon the record, there was disclosed an abandon- 
ment of the insurance contract by both the insured and the bene- 
ficiaries, and on that ground the judgment was reversed. It is 
now contended that “the only question left open by the mandate 
of this court was a submission of this question;”’ that our deci- 
sion was substantially an adjudication that the plaintiffs had a 
right to recover unless it was shown that there had been an 
abandonment of the insurance contract, and that upon this 
trial it was shown that there had been no such abandonment, 
the insured having always expressed a wish to continue the 
policy, the beneficiary named in the policy having died before 
the second premium became due, and her children, who became 
entitled thereafter as beneficiaries, being minors and in actual 
ignorance of its existence. ‘That decision was based upon the 
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averments of the pleadings, and these pleadings were amended 
after the judgment was reversed and the case returned to the 
trial court. Clearly, the contention of the plaintiffs is not sus- 
tainable. When a case is presented to an appellate court it is 
not obliged to consider and decide all the questions then sug- 
gested or which may be supposed likely to arise in the further 
progress of the litigation. If it finds that in one respect an error 
has been committed so substantial as to require a reversal of the 
judgment, it may order a reversal without entering into any in- 
quiry or determination of other questions. While undoubtedly 
an affirmance of a judgment is to be considered an adjudication 
by the Appellate Court that none of the claims of error are well 
founded,—even though all are not specifically referred to in the 
opinion,—yet no such conclusion follows in case of a reversal. 
It ts impossible to foretell what shape the second trial may take 
or what questions may then be presented. Hence, the rule is, 
that a judgment of reversai is not necessarily an adjudication by 
the Appellate Court of any other than the questions in terms 
discussed and decided. An actual decision of any question set- 
tles the law in respect thereto for future action in the case. 
Here, after one judgment on the pleadings had been set aside, on 
amended pleadings, a trial was had, quite a volume of testimony 
presented, and a second judgment entered. That judgment is 
now before us for review, and all questions which appear upon 
the record, and have not already been decided, are open for con- 
sideration. 

Previous decisions in kindred cases have established these 
propositions: First, the State of Washington was the place of 
the contract: Equitable Life Assur. Soc. vs. Clements, 140 U. 
S., 226, 232; Mutual L. Ins. Co. vs. Cohen, 179 U. S., 262. Sec- 
ond, the statutory provision of the State of New York in refer- 
ence to forfeitures has no extra-territorial effect, and does not of 
itself apply to contracts made by a New York company outside 
of that State: Mutual L. Ins. Co. vs. Cohen, 179 U. S., 262. 
Third, parties contracting outside of the State of New York 
may, by agreement, incorporate into the contract the laws of 
that State and make its provisions controlling upon both parties, 
provided such provisions do not conflict with the law or public 
policy of the State in which the contract is made: Equitable 
Life Assur. Soc. vs. Clements, 140 U. S., 226, 232; Mutual L. 
Ins. Co. vs. Cohen, 179 U. S., 262. If it were necessary, other 
cases from this and State courts might be cited in support of 
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these propositions. Applying them, it follows that, as Washing- 
ton was the place of the contract, the laws of that State control 
its terms and obligations, unless the parties thereto have stipu- 
lated for some other laws. Such a stipulation, it is insisted, is 
found in this contract. In determining the effect of such a stipu- 
lation it must be borne in mind that the applicability of other 
laws than those of the State of the place of contract is a matter 
of agreement, and that the agreement may select laws and also 
limit the extent of their applicability. The case is precisely like 
one in which the parties, without mentioning laws or State, stipu- 
late that the contract shall be determined in accordance with cer- 
tain specified rules. 
This insurance policy contains these recitals :— 


In consideration of the application for this policy, which is 
hereby made a part of this contract, the Mutual Life Insurance 
Company of New York promises to pay at its home office in 
the city of New York, unto Ellen Kellogg Hill, wife of George 
Dana Hill, of Seattle, in the county of King, Washington Ter- 
ritory, for her sole use, if living, in conformity with the statute, 
and if not living, to such of the children of their bodies as 
shall be living at the death of the said wife, or to their guardian 
for their use, $20,000; upon acceptance of satisfactory proofs 
at its said office, of the death of the said George Dana Hill 
during the continuance of this policy, upon the following con- 
dition; and subject to the provisions, requirements, and bene- 
fits stated on the back of this policy, which are hereby referred 
to and made part thereof. 


The annual premium of $814 and — cents shall be paid in 
advance on the delivery of this policy, and thereafter to the 
company at its home office in the city of New York, on the 
29th day of April in every year during the continuance of this 
contract. 

k 2K * * *K 

Payment of premiums.—Each premium is due and payable 
at the home office of the company, in the city of New York; 
but will be accepted elsewhere when duly made in exchange 
for the company’s receipt, signed by the president or secretary. 
Notice that each and every such payment is due at the date 
named in the policy is given and accepted by the delivery and 
acceptance of this policy, and any further notice required by 
any statute is thereby expressly waived. 

* * sk ** * 

Paid-up policy.—After three full annual premiums have been 
paid upon this policy, the company will, upon the legal sur- 
render thereof before default in payment of any premium, or 
within six months thereafter, issue a paid-up policy, payable 
as herein provided for the amount required by the provisions 
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of thesact of May 21, 1879, chap. 347, Laws of the State of 
New York. 


In the applicatiqn are these provisions :— 


If said policy be issued, the declarations, agreements and 
warranties herein contained shall be a part thereof; and the 
contract of insurance when made shall be held and construed 
at all times and places to have heen made in the city of New 
York. 


4th. Policyholders must not expect to be notified when 
their premiums will be due. It is a practice of the company 
to send these notices as reminders, when the address is known, 
but no responsibility is assumed on the part of the company 
in consequence of their non-reception. 

The statute of New York, relied upon as controlling, forbids 
the forfeiture of any life insurance policy unless “a written or 
printed notice stating the amount of such premium or interest 
due on such policy, the place where said premium or interest 
should be paid, and the person to whom the same is payable, 
shall be duly addressed and mailed to the person whose life is 
assured, or the assignee of the policy, if notice of the assignment 
has been given to the company, at his or her last known post- 
office address, postage paid by the contpany, or by an agent of 
such company or person appointed by it to collect such pre- 
mium.. Such notice shall further state that unless the said pre- 
mium or interest then due shall be paid to the company or to a 
duly appointed agent or other person authorized to collect such 
premium within thirty days after the mailing of such notice, the 
said policy and all payments thereon will become forfeited and 
void.” 

Now, to what extent were the statutes of New York made by 
these stipulations controlling? It is stated in the application 
that the contract of insurance is to “be held and construed at all 
times and places to have been made in the city of New York.” 
It might with some plausibility be contended that this general 
provision is limited to the matter which precedes it in the same 
sentence; to wit, the “declarations, agreements and warranties 
herein contained.” This contention is reinforced by the fact 
that elsewhere in the contract there is special mention of one 
statute of New York,—to wit, chap. 347, Laws 1879,—which is 
made controlling in reference to a single matter. 

But assuming that the general declaration that the contract is 
to be held and construed to have been made in the city of New 
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York would, if there was nothing else, make controlling all the 
applicable statutes of that State, it is limited by other express 
agreements of the policy. Among these are that “notice that 
each and every such payment is due at the date named in the 
policy is given and accepted by the delivery and acceptance of 
this policy, and any further notice required by any statute is 
thereby expressly waived,” and also that “policyholders must 
not expect to be notified when their premiums will be due. It is 
a practice of the company to send these notices as reminders, 
when the address is known, but no responsibility is assumed on 
the part of the company in consequence of their non-reception.”’ 
Language could not be clearer to the effect that the party ac- 
cepting the policy admits thereby the receipt of every notice in 
respect to the payment of premium which can be implied from 
any other part of the policy or required by any statute. The 
contention is that this express stipulation in reference to notice 
is nullified by the general provision that the contract is to be 
construed to have been made in the city of New York. It is 
urged that the laws of New York control in the construction of 
any contract made in that State, that they require notice as a 
condition of forfeiture, and forbid a waiver of such notice, and 
therefore that the agreement in the policy in respect to notice is 
overthrown by the law of the State. But that assumes that the 
contract was made in New York, whereas it was, in fact, made in 
Washington, and the laws of New York are controlling in any 
respect only because the parties have so stipulated, and, as we 
have indicated, the stipulation in respect thereto is to be har- 
monized with the other stipulations in the contract. The ordi- 
nary rule in respect to the construction of contracts is this: 
that where there are two clauses in any respect conflicting, that 
which is specially directed to a particular matter controls in re- 
spect thereto over one which is general in its terms, although 
within its general terms the particular may be included. Be- 
cause, when the parties express themselves in reference to a 
particular matter, the attention is directed to that, and it must 
be assumed that it expresses their intent; whereas a reference 
to some general matter, within which the particular mav be in- 
cluded, does not necessarily indicate that the parties had the 
particular matter in thought. Here, when the parties stipulate 
that no other notice shall be required, attention is directed to the 
particular matter of notice. When the stipulation is that the 
contract shall be construed to have been made in New York, no 
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particular: statute is referred to, and the attention may not be 
directed to the matter of notice or any other special feature of 
New York law. The special controlled the general; that which 
must have been in the minds of the contracting parties controls 
that which may not have been, although included within the 
language of the latter stipulation. This is the general rule in 
the construction of all documents,—contracts as well as statutes: 
Bock vs. Perkins, 139 U. 5., 628, and cases cited; Rodgers vs. 
United States, 185 U. S., 83, and cases cited; Winebrenner vs. 
Forney, 189 U. S., 148; Sedgw. Stat. & Const. Law, 2d ed., p. 
360 and note; 2 Parsons, Contr., 6th ed., p. 501 and note. 

Obviously, the express stipulation in the policy as to the mat- 
ter of notice must be held paramount, and to that extent limit- 
ing the provision of the New York law in reference to notice, 
which was not specially referred to in the contract, and can be 
invoked only because it is one of the various statutes of New 
York applicable to insurance policies. 

Beyond the proposition that, by the terms of the policy, the 
insured was bound to take notice of the time when the payment 
of the second premium was due, it was also shown by the testi- 
mony that the renewal receipt was forwarded to the local agent 
at Seattle, and by him presented to the insured, so that there was 
notice in fact, as well as notice implied, from a receipt of the 
policy. Under those circumstances the insured failed to pay, 
and continued such failure for four vears prior to his death. Yet, 
notwithstanding his failure to perform his part of the contract,— 
and performance by the insured underlies the obligation of the 
insurance company to perform on its part,—this action was 
brought to compel the same performance by the company that 
would have been due if he had performed. It is simple justice 
between two parties to a contract containing depending stipu- 
lations that neither should be permitted to exact performance by 
the other without having himself first performed. It is true, 
cases arise in which one party is enabled to take advantage of 
some statutory provision and exact compliance from the other 
without having himself first complied, and courts may not ignore 
the scope and efficacy of such statutory provisions; but, never- 
theless, a judgment for failure to perform against one party in 
favor of the other, when the latter was the first delinquent, is 
offensive to the sense of righteousness and fair dealing. We 
have had before us a series of cases coming from the same juris- 
diction in which, when the insured had, for a series of years, 
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neglected to pay their insurance premiums or perform their parts 
of the insurance contract, their heirs or beneficiaries have, on 
their deaths, sought to obtain judgments against the insurance 
company for the amounts which would have been due on the 
policies if the insured had performed their stipulations in respect 
to the payment of premiums. Courts have always set their 
faces against an insurance company which, having received its 
premiums, has sought by technical defenses to avoid payment, 
and in like manner should they set their faces against an effort 
to exact payment from an insurance company when the premi- 
ums have deliberately been left unpaid. We cite with approval 
the decision of the Supreme Court of Washington in a recent 
case (Lone vs. Mutual L. Ins. Co.), decided December 21, 1903, 
and reported in 74 Pac., 689, in which, as in this case, the in- 
sured made payment of one premium and then lived years with- 
out making payment, and in which the court said, in reference 
to the New York statute here relied upon, and the conduct of 
the insured :— 


“The statute, it is true, provides that no life insurance com- 
pany shall have power to declare forfeited or lapsed any policy 
by reason of the non-payment of any annual premium, unless 
notice be given in a specified manner; but a statute must be 
construed, and its provisions enforced, with reference to its ob- 
jects; and the Legislature, taking into consideration the infirmi- 
ties of memory, enacted this statute for the purpose of prevent- 
ing insurance companies from taking what, in homely phrase, is 
termed ‘snap judgment’ on its patrons, thereby depriving them 
of the benefit of contract by reason of slight negligence on their 
part, and when there was no real intention to rescind,—a benefi- 
cent and just law if enforced in the spirit of its enactment, but 
oppressive and unjust if construed with narrow and literal ex- 


actness. 
* * * * * 


“We are satisfied that the thought never occurred to Rex 
during his lifetime that he had a claim against this company on 
the policy which had been issued so many years before, or, if he 
did, after the lapse of any appreciable time, it was a dishonest 
thought, for he knew that he had not performed the duties which 
devolved upon him under the contract, and that he had no rights 
thereunder; and there seems to be no just reason why his ad- 
ministrator should demand rights which he had virtually waived. 
'n Shutte vs. Thompson (15 Wall., 151), where a party was 
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standing upon his statutory right in relation to the notice con- 
cerning the depositions, the court said that it was not doubted 
that all the provisions of the statute respecting notice to the ad- 
verse party could be waived by him; that a party could waive 
any provision, either of a contract or of a statute, intended for 
his benefit ; and that, if a course of action on his part had misled 
the other party, he ought not to be allowed to avail himself of his 
original rights, because, under such circumstances, he would be 
availing himself of what was substantially a fraud, and that he 
should not be allowed to reap any advantage from his own fraud. 
* * * * * 

“From every consideration of justice and fair dealing, we 
think the respondent should not be allowed to recover in this 
case.” 

The judgments of the Circuit Court and of the Circuit Court of 
Appeals will be reversed, and the case remanded to the Circuit 
Court with instructions to set aside the verdict and grant a new 
trial, and to proceed further in accordance with the views ex- 
pressed in this opinion. 

Mr. Justice Peckham took no part in the consideration and 
decision of this case. 


SUPREME COURT OF IOWA. 


HERRING 
v8. 
AMERICAN INS. CO.* 


Where there was substantial evidence sustaining the view that a written 
application had been accepted by- the company, though no policy had 
been issued, though there was also substantial evidence to the con- 
trary, the finding: to that effect by the jury will not be disturbed. 


Where the premium was paid by the agent in cash to the company, it was 
of no consequence that the insured was given credit by the agent. 
Appeal from District Court, Howard County. Suit to recover 
upon an alleged contract of insurance. There was a trial to a 
jury, and a verdict and judgment for the plaintiff. The defend- 
ant appeals. 


C. C. Upton and A. J. BARKER, for Appellant. 
Joun McCook, for Appellee. 


* Decision rendered, April 11, 1904. 
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SHERWIN, J. 

The plaintiff made a written application for fire insurance 
upon her property, which she claims was received and accepted 
by the defendant. No policy was issued to her, and about a 
month after she made the application her property burned. The 
controlling question in the case is whether the proposal for 
insurance contained in the plaintift’s application was accepted by 
the defendant. If it was, there was a meeting of the minds of the 
parties, and a valid contract of insurance, which will be enforced, 
though no policy issued: Smith vs. The State Insurance Co., 64 
lowa, 716; The City of Davenport vs. The Peoria Marine & 
Fire Insurance Co., 17 lowa, 276. 

Whether the proposal was for $600 or less was a question for 
the jury to determine, as was also the question of the acceptance 
of the application by the defendant. Were we permitted to de- 
cide the case upon the evidence, we might have some doubt as 
to both of these propositions. There was substantial evidence 
sustaining both, however, and under the well-settled rule, we 
cannot interfere with the verdict. 

The application was made through the defendant’s local agent. 
The testimony tends to prove that it was usual for him to report 
premiums collected, and remit therefor, at the end of each month, 
and that he paid to the defendant the agreed premium for this 
insurance. If this was true, as the jury would have been justified 
in believing that it was, it matters not that the plaintiff settled 
the premium with the agent by crediting him with the amount 
thereof. While it is true, as a general proposition, that an agent 
may not accept property in lieu of cash for the premium, without 
express authority to do so, it is equally as true that, when he 
actually pays the premium in cash to the insurer, it ends the mat- 
ter, so far as the insurer is concerned. There was, therefore, no 
error in refusing to strike the evidence relating to the payment 
of the premium. 

Complaint is made of some of the instructions given, and be- 
cause of the refusal to give those asked by the defendant. The 
instructions given were correct, and could not well have been 
misunderstood by the jury, and those asked were fairly covered 
by the ones given. 

We find no error in the record, and the judgment is affirmed. 


4 
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LOWER COURT DECISION. 


OBLIGATIONS OF SURETIES ON AGENT’S BOND, 
Court of Appeals of Colorado, 


JOHN L. BOYD, ROLLAN SHERMAN, C. T. LIVERMORE, and HENRY F. 
EVANS, Plaintiffs in Error, 
v8. 


AGRICULTURAL INS. CO. or Watertown, N. Y., Defendant in Error. 


Where one signs the bond of an agent as surety, in which there is a blank 
space for other sureties, and places it in the hands of the principal, 
the latter has implied power to insert the names of other sureties, and 
cause it to be executed by them. 


The retention of the bond, and permitting the agent to act by the obligee 
is evidence of his acceptance of it. 

Authority given the agent to act also in another capacity than that ex- 
pressed in the bond, where the complaint of his malfeasance was not 


connected with such extraneous duty does not affect the liability on 
the bond. 


The right of a principal on a bond to make application of his remittances 
to a preceding debt is one to which a surety cannot object, except 
where diversion of funds is attempted which the surety was entitled 
to have applied in a specific manner, in fraud of his rights. 

It is the btisiness of the surety to see that his principal performs his duty. 
Mere inaction of the creditor in not notifying the surety of the state of 
the accounts will not release the surety unless it amounts to fraud or 
concealment. 


Error to the District Court of Arapahoe County. 


R. H. GrumoreE and Rocers & Stair, for Plaintiffs in Error. 
SYLVESTER G. WILLIAMS, for Defendant in Error. 


MAXWELL, J. 

This was a suit upon’a bond executed by Boyd, as principal, 
and the other plaintiffs in erorr as sureties. 

One of the conditions of the bond is that Boyd should at all 
times, upon the request of the company or its authorized agent, 
pay and deliver to said company all moneys, etc., belonging to 
said company. 

The breach assigned is, that during the months of July, 1808, 
to January, 1899, inclusive, Boyd as such agent received into his 
hands moneys for premiums, after allowing all credits, rebates, 
and commissions in the sum of $2,624.84, which he wholly failed 
and refused to remit or pay over to the plaintiff or to any person 
upon its behalf. 
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Trial to the court resulted in a judgment against defendants in 
the sum of $2,245.39. 

The defendant Sherman says that the paper sued on is not his 
bond. 

The bond sued on was dated December 2, 1897, and on that 
day signed and acknowledged by Boyd and Sherman. There- 
after, the bond was transmitted to the insurance company at its 
home office at Watertown, N. Y. The insurance company de- 
cided that the surety was not sufficient, and after some corre- 
spondence with Boyd, upon his request, returned the bond to 
him for additional sureties. February 23d, 1898, upon the re- 
quest of Boyd, the bond was signed by Livermore, Gillette and 
Evans, whose names were, at that time, inserted in the body of 
the bond in a blank space, the bond being upon a printed blank 
form. No other change was made in the bond. 

Under the above facts, it is contended on behalf of Sherman 
that the insertion of the names of the additional sureties in the 
body of the bond, and the signing of the bond by such sureties, 
was such a material alteration of the bond as to render it invalid 
as to him. 

In Palacios vs. Brasher (18 Colo., 593), in discussing the effect 
wpon sureties of filling blank spaces in a bond, Justice Goddard 
uses the following language :— 

“It certainly is consonant with justice and fairness that when 
a person as a surety signs an incomplete undertaking, and places 
the same in the hands of another to use for a particular purpose, 
and with ostensible authority to fill in anv needed matter to 
make the same effective, and the same is accepted in its com- 
pleted form by the obligee without negligence on his part, that 
such surety ought to be estopped from controverting its validity 
to the prejudice of such obligee.” 

Applying the doctrine there enunciated to the facts in the case 
under consideration, it follows that, when one signs a bond as 
surety, in which bond there is a blank space for the insertion of 
names of other sureties, and places such bond in the hands of the 
principal, he vests such principal with implied authority to insert 
in the body of the bond the names of other sureties, and to cause 
the same to be executed by other sureties, and if such bond is ac- 
cepted by the obligee without negligence upon his part, such 
surety is estopped from controverting its validity to the preju- 
dice of the obligee. 


Again, the bond in this case could not be said to have been 
VoL. XXXIII.—36. 
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delivered at the time when the names of the additional sureties 
were inserted in the body of the bond and signed thereto. It had 
been presented to the obligee for investigation, as to the suffi- 
ciency of the sureties, subject to be returned to the principal for 
additional sureties, in the event that the same was not satisfac- 
tory to the obligee. It did not become a contract until it was 
delivered. It follows, therefore, that the insertion of the names 
of the additional sureties in the body of the bond, and the signing 
by them, was not an alteration of the contract. 

The rule which should control this case is stated in Lewiston 
vs. Gagne (89 Me., 394,399) :-— 

“One who signs an official bond as surety, at the request of the 
principal, thereby, qua the obligee, gives him implied authority to 
procure additional sureties to make the bond satisfactory to the 
obligee. This is the only practical way to procure an official 
bond, and it makes no difference when the additional sureties are 
obtained. If the bond be approved by the obligee, and before 
the principal enters upon the duties of his office, at the request 
of the obligee, the principal procures additional sureties, the act 
comes within the implied authority given when the existing sure- 
ties executed the bond on their part. The proceedings would 
be wholly for their benefit, and not change the obligation be- 
tween the obligor and the obligee in the slightest particular, and 
upon no principle of law can it be said to destroy the bond. The 
defense of the four sureties that a fifth had been added after the 
bond had once been approved, and before the principal entered 
upon the duties of his office, must fail.” 

We therefore conclude that there was not such a material al- 
teration of the bond in controversy, as to vitiate it as to Sher- 
man. 

In behalf of all the sureties, it is said, that the bond was never 
accepted by the obligee. 

The evidence shows that the obligee was not satisfied with 
the bond, and at different times complained that the sureties 
were not satisfactory. . However, the bond was retained by the 
obligee, and while it may not have been satisfactory, it is evident 
that it was accepted for the purpose for which it was given, as 
shown by the fact that Boyd was permitted to act as agent of 
obligee, during a period of more than a year, and that this action 
was instituted thereon for the purpose of recovering, if possible, 
the amount of Boyd’s indebtedness to the company. 

The acceptance of the bond must be presumed from the fact 
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that it was retained by the obligee, and the agent continued in 
the discharge of his duties. 

The authorities cited by the plaintiffs in error, in support of this 
position, are to the effect that, official bonds do not become 
operative until after the same have been approved by some 
officer authorized by law to approve the same, and for this reason 
they are not in point, the reason being that approval was essen- 
tial to their validity. 

It is also said, in behalf of all the sureties, that, after the execu- 
tion by them of the bond in controversy, the duties of Boyd to 
the insurance company were increased, by reason of the fact that 
he was appointed general agent of the company for the State of 
Colorado, and that the bond in suit is the bond of a special agent, 
for the county of Arapahoe only. 

A sufficient answer to this is that the contract appointing 
Boyd general agent was made before the second day of Decem- 
ber, 1897, the date of the bond and, also, that the acts com- 
plained of in this action were not acts of Boyd as general agent 
of the company, and no recovery is sought by reason of any 
default or failure to perform any duty appertaining to the office 
of general agent. 

The leading question to be determined is, did Boyd, during the 
months specified in the complaint, July, 1898, to January, 1899, 
receive into his hands moneys for premiums which, after allow- 
ing credits, rebates and commissions, he failed to pay over to 
the company ? 

The plaintiffs in error maintain that, under the breach alleged, 
no testimony should have been received by the court, except 
such as related to the condition of the accounts between Boyd 
and the company, during the specified months, and that unless 
it appears that Boyd actually received, during such months, pre- 
miums which he failed to account for or pay over to the com- 
pany, that then no recovery whatever could be had. In other 
words, the contention is, that if it should appear from the ac- 
counts that Boyd paid to the company, during such months, an 
amount of money equal to the premiums with which he was 
charged, then no recovery could be had in this action under the 
breach alleged. 

After the introduction of much testimony tending to show the 
condition of the accounts between the company and Boyd, a 
stipulation was entered into by the parties, to the effect that an 
“exhibit,” which was introduced, and made part of the record, 
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correctly stated the total debits with which Boyd was charge- 
able, and the total credits to which he was entitled, for the 
period of time extending from September, 1897, to January, 1899, 
both inclusive. This exhibit proved an indebtedness of Boyd to 
the company in an amount exceeding the amount for which 
judgment was rendered. It also showed that, during the period 
from July, 1898, to January, 1899, Boyd remitted to the company 
an amount of money exceeding the total debits with which he 
was charged, after deducting all credits to which he was entitled. 

Testimony was introduced by plaintiff which proved that, pre- 
vious to the date of the bond, Boyd had been the agent of the 
company ; that he was indebted to it for the months of Septem- 
ber, October and November, 1897; that, under a written con- 
tract, dated December 1, 1897, he agreed to pay during Decem- 
ber, 1897, his indebtedness for all policies issued prior to 
October 1, 1897; that he agreed to pay in January, 1808, his in- 
debtedness, for October business, and so on thereafter, during 
the continuance of the contract; that in many instances, prior 
to July, 1898, in making remittances to the company, he directed 
the application of the remittances to the payment of his prior 
indebtedness; that all remittancess made by Boyd during the 
months of July, 1898, to January, 1899, the period covered by the 
breach alleged, had been applied by the company, pursuant to 
the terms of the contract and the applications made by Boyd, to 
the payment of indebtedness which had accrued prior to these 
months. 

Boyd’s bookkeeper testified that Boyd’s books showed the 
application of these remittances upon the preceding successive 
monthly balances, throughout the entire account, from Septem- 
ber, 1897, to the date of the last credit. 

Boyd himself testified that the money received from premiums 
on policies of the Agricultural Insurance Company was de- 
posited in a common fund, and that remittances made to the 
company were made from this common fund and from other 
private funds. 

The defendants at all times objected to the introduction of any 
testimony as to any account between the plaintiff and defendant 
Boyd, prior to July 1, 1898, and to that portion of the above re- 
ferred to “exhibit,” showing the condition of the accounts prior 
to that date, upon the grounds that the same was irrelevant, im- 
material and did not prove or tend to prove any issue presented 
by the pleadings. 
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The well settled rule is, that a debtor who owes several debts 
to the same creditor, has the right at the time of making a re- 
mittance, to apply it to any one of the debts he pleases. 

As before stated, in many instances Boyd, in making his re- 
mittances to the company, directed the application of such 
remittances to the payment of the indebtedness of preceding 
months. In other instances the amounts of the remittances were 
identical with the amounts of the balances due for the preceding 
months, clearly indicating the intention upon the part of Boyd 
to apply the remittances to the preceding months: Stone vs. 
Seymour, 15 Wend., 19. 

The evidence furnished by Boyd’s books is conclusive as to the 
application made by Boyd of the remittances made by him, as 
they show, item by item, that remittances were applied to the 
preceding months throughout the entire account, so that there 
can be no question as to the application of the remittances made 
by Boyd. 

The rule deduced from the authorities with reference to sure- 
ties is, that the right of the principal to make applications of the 
remittances is a legal right, to the exercise of which the surety 
cannot object, except in cases where a diversion of funds, which 
the surety is entitled to have applied in a particular manner, is 
attempted, in fraud of the rights of the surety; as, for instance, 
where the contract of the principal requires him to remit specific 
moneys collected, or to keep the money in an account in the 
name of the obligee, and therefrom make remittances, and then 
only, when the obligee has knowledge of the attempted diver- 
sion of the funds, and the same is attempted or accomplished in 
collusion with the principal. No such case is presented here. 

In State vs. Sooy (39 N. J. Law, 538, 546) it is said: “It is 
only when the court is called upon to make the appropriation in 
the absence of an appropriation by the parties, that the equities 
of third persons will be allowed any influence. Highly favored 
as sureties are in the law, their equities aressubordinated to the 
legal rights of the debtor to direct how his payments shall be 
applied. As was said by Best, C. J., in Williams vs. Rawlinson 
(10 Moore, 371): “Ifthe principal consented to such an appro- 
priation there is an end of the question, for he had clearly an 
option as to which account the payment should be applied to, 
and he alone had an unfettered right in this respect, and over 
which the defendant as surety could have no control, unless 





566 Insurance Law Journal. [ June, 


there were an express or distinct agreement entered into at the 
time of the execution of the bond.” 

See, also, Chapman vs. Commonwealth, 25 Grattan, 721; Stone 
vs. Seymour, 15 Wend., 19; Hocox vs. Citizens’ Ins. Co., 2 Fed., 
535. A&tna Life Ins. Co. vs. American Surety Co., 34 Fed., 291. 

In Allen vs. Culver (3 Denio, 284), after stating the rule as to 
the application of payments, the court say: — 

“This general rule applies equally in favor of sureties and 
guarantors; and any appropriation made by the party, entitled 
at the time to make such appropriation, is binding upon the 
parties:” (Citing cases). 

The principal, having the legal right to make an application of 
the payments, having made it, not in fraud of the rights of the 
sureties, and not against any contract rights of the sureties, they 
are bound thereby. 

The case of Rockford Ins. Co. vs. Rogers (15 Colo. App., 23), 
relied upon by plaintiffs in error as decisive of this case, instead 
of being at variance with the principles above set forth, distinctly 
recognizes them. 

In that case it is said (page 27): “We do not wish to be under- 
stood as saying that a state of facts might not exist which, not- 
withstanding the remittances proven, would create a liability 
against the sureties. Mr. Wells might have converted to his 
own use the receipts from his second agency, and the payment of 
his old debt might have been an independent matter, wholly un- 
connected with the business he was then transacting. Such a 
situation would present a question which the record before us 
does not raise.” 

The state of facts not existing in the Rockford case is here 
present. The element not proved in that case—the application of 
the remittances by the principal—is conclusively proven here, 
and such application, as to the sureties, has the same effect as 
though the principal had applied the remittances to the satisfac- 
tion of a debt wholly unconnected with his agency. 

There was no error in admitting the testimony objected to. 

It is urged on behalf of the sureties that the failure of the com- 
pany to notify them of Boyd’s default in July, and his continu- 
ance by the company as it agent, after such default, relieved 
them of liability. 

Watertown Ins. Co. vs. Simmons (131 Mass., 85) was an ac- 
tion against defendants as sureties on a bond given by Dix, 
conditioned for the faithful performance of duties as agent for 





1904.] Boyd et al. vs. Agricultural Ins. Co. 567 


plaintiff. It appeared that Dix rendered his monthly accounts 
regularly, but that in December, 1877, he failed to pay the whole 
balance due by him, and that thereafter his indebtedness to the 
company increased from month to month, until his death in 
March, 1897, when he owed a balance larger than the amount 
of the bond. Plaintiff did not notify the sureties of his default 
until after his death. Defendants contended that they were dis- 
charged from their liability as sureties by these facts. The court 
say :— 

“Tt is too well settled to be questioned, that the delay of the 
plaintiff to collect the monthly payments due by Dix would not, 
of itself, discharge the sureties. Mere delay by the creditor to 
proceed against the debtor, unaccompanied by fraud of an agree- 
ment to give time, does not discharge the sureties. * * * 
there is no rule of law which makes it a duty which the creditor, 
under the circumstances of this case, owes to the surety, either 
to dismiss its agent or to notify the surety of his default. Ifa 
creditor does any act which injuriously affects the situation and 
rights of the surety, such as giving time to the debtor, or relin- 
quishing security which he holds for the debt, he discharges the 
surety either in whole or pro tanto. But the creditor owes no 
duty of active diligence to take care of the interest of the surety. 
It is the business of the surety to see that his principal performs 
the duty which he has guaranteed, and not that of the creditor: 
(Citing authorities). The surety is bound to inquire for himself, 
and cannot complain that the creditor does not notify him of the 
state of the accounts between him and his agent, for whom the 
surety is liable. Mere inaction of the creditor will not discharge 
the surety unless it amounts to fraud or concealment.” 

To the same effect are Phoenix Mutual Life Ins. Co. vs. Hollo- 
way, 51 Conn., 310; Richmond, etc., R. R. Co. vs. Kasey, 30 
Grattan, 218; Phenix Ins. Co. vs. Findley, 59 Ia., 591. 

There are authorities which seem to hold a contrary doctrine, 
upon facts somewhat different from the facts in this case, but 
the weight of authority is in favor of the doctrine announced in 
Watertown Ins. Co. vs. Simmons, supra, and we believe that the 
principles there announced should prevail in cases of this char- 
acter. 

Plaintiff in error, Boyd, filed in this court what he termed a 
“supplemental answer or petition,” setting forth that December 
26, 1900, he filed a petition in bankruptcy in the United States 
District Court for the District of Colorado; that March 11, 
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1900, an order was made therein discharging him from all debts 
and claims provable against his estate which existed December 
26, 1900; that thereby he was released and discharged from all 
debts, liabilities and obligations to the defendant in error, and 
prays for an adjudication of this court, that, by the discharge in 
bankruptcy, he was discharged from all liability on account of 
the judgment of the court below, and that by his release and dis- 
charge his co-defendants in such judgment were also released. 

Defendant in error questions the jurisdiction of this court to 
entertain such petition, upon the ground that the matters set 
forth in the petition are dehors the record. 

Decisive of this question is Atkinson vs. Tabor (7 Colo., 195), 
where it is said :— 

“Matters may occur subsequent to judgment which operate 
to waive the right of a party to have the judgment reviewed on 
appeal, or upon writ of error. When such matters appear of rec- 
ord the objection is properly raised by a motion to dismiss; but 
when they do not so appear, the objection must be raised by a 
plea in bar of the proceedings in error: Powell on Appellate 
Proceedings 121, Sec. 12a, and authorities cited. * * * To 
sustain the appellant's objection, and hold that we are without 
power to institute such inquiry, is equivalent to saying that the 
Supreme Court of Colorado is without power to determine a 
question pertaining to its own jurisdiction.” 

Coe vs. Waters (16 Colo. App., 311) is a recognition of the 
jurisdiction of this court, to determine the force and effect of a 
discharge in bankruptcy pending an appeal. 

We perceive no difference in this regard between an appeal 
and a writ of error. 

The “objections” to the filing of this petition must be treated 
as a demurrer, consequently the material facts alleged in the 
petition are admitted; from which it appears, that after the rendi- 
tion of the judgment herein Boyd, by the decree of the United 
States District Court for the District of Colorado, was dis- 
charged from all debts and claims provable, under the bank- 
ruptcy law, against his estate, which existed December 26, 1900. 

The judgment herein was such a debt or claim; therefore, as 
to Boyd, the discharge was a payment, by operation of law, of 
such debt (Coe vs. Waters) unless the debt or claim, which was 
the basis of the judgment herein, falls within the class of debts 
or claims excepted from the operation of the discharge, assum- 
ing that the character of the debt or claim, which is the basis of 
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the judgment, may be looked to, which point we do not decide. 

Sec. 17, chapter 3 of the Bankruptcy Act of 1898, provides :— 

“A discharge in bankruptcy shall release a bankrupt from all 
of his provable debts, except such as * * * (4) were created 
by his fraud, embezzlement, misappropriation or defalcation, 
while acting as an officer or in any fiduciary capacity:” Brand- 
enburg on Bankruptcy, 526. 

Chapman vs. Forsyth (2 Howard, 202) was a suit against a 
factor who had sold cotton for his principal and failed to account 
for the proceeds. He pleaded a discharge in bankruptcy under 
the Act of 1841. In the course of the opinion the court said :— 

“The second point is, whether a factor who retains the money 
of his principal is a fiduciary debtor within the act. 

“Tf the act embrace such a debt, it will be difficult to limit its 
application. It must include all debts arising from agencies; 
and, indeed, all cases where the law implies an obligation from 
the trust reposed in the debtor. Such a construction would have 
left but few debts on which the law could operate. In almost all 
the commercial transactions of the country, confidence is reposed 
in the punctuality and integrity of the debtor, and a violation of 
these is, in a commercial sense, a disregard of a trust. * * * 
In answer to the second question, then, we say that a factor who 
owes his principal money received on the sale of his goods, is not 
a fiduciary debtor within the meaning of the act.” 

The Supreme Court of Massachusetts, in Cronan vs. Cotting 
(104 Mass., 245), have held that the Act of 1867, meant the same, 
and should receive the saine construction as that given to the 
Act of 1841. 

The provisions of the Act of 1898, quoted supra, are almost 
identical with the provisions of the Act of 1867: Brandenburg, 
494. 

The clause in the Bankruptcy Act of 1898—debts created 
while acting in any fiduciary capacity—includes only technical 
trusts, and not trusts implied by law from contracts of agency or 
bailment: Grover & Baker S. M. Co. vs. Clinton, 5 Bissell, 324; 
No. 5845, Fed. Cases; Keime vs. Graff, No. 7650, Fed. Cases; 
Woodward vs. Towne, 127 Mass., 41; Gibson vs. Gorman, 44 
N. J. Law, 325. 

Our conclusion is, that the discharge in bankruptcy was a pay- 
ment, by operation of law, of the judgment against Boyd. 

The status of the other plaintiffs in error is determined by 
Sec. 16, Chapter 3, Bankruptcy Act of 1898, which is as follows: 
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“The liability of a person who is co-debtor with, or guarantor, 
or in any manner a surety for a bankrupt, shall not be altered by 
the discharge of such bankrupt:” Brandenburg on Bankruptcy, 
526; Wolff vs. Stix, 99 U. S., 1,9; Hill vs. Harding, 130 U. S., 
699. 

The judgment as to the plaintiffs in error, Rollan Sherman, C. 
T. Livermore and Henry F. Evans,-is affirmed, and the cause 
remanded with instructions to the court below to modify the 
judgment in such manner as to give Boyd the benefit of his 
discharge in bankruptcy, as stated in this opinion, but to leave it 
in all other respects, in force. Affirmed and remanded. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—LEx Loc. 


In the case of Perrine vs. Knights Templars & Masons’ Life 
Indemnity Co., decided by the Supreme Court of Nebraska, 
March 2, 1904, the following syllabus was furnished by the 
court :— 


An action upon a benefit certificate or insurance policy is 
transitory, and not local, in its nature, and may be brought in 
whatever State the company issuing the policy can be found, 
without any regard to where the contract of insurance was 
made, or the subject thereof was located. 

The appearance of a defendant for the sole purpose of ob- 
jection by motion to the jurisdiction of the court over his per- 
son is not an appearance to the action; but, where the motion 
also challenges the jurisdiction of the court over the subject- 
matter of the controversy, and is not well founded, it is a vol- 
untary appearance, equivalent to a service of summons. 


BENEVOLENT SOCIETY—MEDICAL EXAMINATION. 
In the case of Smith vs. Supreme Lodge, Knights and Ladies 
of Golden Precept, decided by the Supreme Court of Iowa, May 
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4, 1904, it was held that the statute of that State, making the 
company responsible for the report of its medical examiner as 
to the health of the applicant, or insured, does not apply to 
benevolent societies. 


BENEVOLENT SOCIETY—REINSTATEMENT—INSOLVENCY. 
In the case of State vs. Bankers’ Union of the World, decided 
by the Supreme Court of Nebraska, April 21, 1904, the following 
syllabus was furnished by the court :— 


When a fraternal benefit association refuses and neglects 
to report to the Auditor, as required by law, or shall exceed 
its powers, or conduct its business fraudulently, or fail to com- 
ply with any of the provisions of the statute, it is the duty of 
the Auditor to notify the Attorney-General in writing, and the 
duty of the Attorney-General to immediately commence an 
action against such society to enjoin the same from carrying 
on any business. 

When, in such action, it appears that any of said causes ex- 
ist, the court must enjoin the defendant from transacting busi- 
ness until such report shall be made, or overt act or violation 
complained of shall have been corrected, and costs are paid by 
the defendant. 

When such report shall be made, or overt act or violation 
complained of shall have been corrected, and costs are paid, it 
is the dutv of the Auditor to reinstate such defendant, and the 
society will then be authorized to continue its business. 

A fraternal benefit association must have a representative 
form of government. This requires that the directors or other 
officers who have general charge and control of the property 
and business of the society and the management of its affairs 
shall be chosen by the membership thereof. 


Diverting the funds of the society from the purposes for 
which they are contributed is a violation of the statute, and 
will be enjoined. 


All claims for death losses must be included in the annual 
reports to the Auditor. A failure to make such report as the 
statute requires is sufficient cause for enjoining the society 
from transacting business. 


The books and records of such society must show the true 
condition of its business and finances, including its benefit as- 
sessments and its liabilities: and if they fail to do so, or if the 
society fails to report to the Auditor the details of its business 
and financial affairs required by the statute, the society will be 
enjoined from doing business. 

Such societies are not allowed to take members who are 
above the age limit, nor without medical examination; and 
to do this indirectly by the purchase of the business and risks 





572 Insurance Law Journal. [ June, 


of another similar society, and consolidating such society with 
itself, is a violation of the law. 


The assets of such a society do'not consist in cash and 
tangible securities and property alone. If its plan of business 
is feasible and just, it may rely upon the good faith and sol- 
vency of its members. It cannot be said to be insolvent when 
it is reasonably probable that by its authorized assessments it 
can provide sufficient funds to meet its just liabilities. 


Under the pleadings and evidence in this case, it is held that 
it is not a case for the appointment of a receiver and winding 
up the affairs of the society; but to secure a correction of 
abuses and irregularities, the defendant is enjoined, under sec- 
tion 16 of chapter 47 of the Laws of 1897 (page 270), from 
transacting business until the law is complied with in the mat- 
ters specified. 


EMPLOYERS’ LIABILITY—INJURIES WITHIN THE POLICY. 

In the case of Fidelity & Casualty Co. of New York vs. Lone 
Oak Cotton Oil & Gin Co., decided by the Court of Civil Ap- 
peals of Texas, March 19, 1904, the insured, who had been em- 
ployed in constructing the plant and installing the machiney, was 
removing scaffolding from the water tower when the tank fell 
and killed him. The court said in part:— 

“The sole question for determination is, whether or not El- 
hott, at the time he was killed, was pursuing any occupation or 
business covered by the policy or described in the schedule made 
a part thereof. The policy indemnities ‘against loss from com- 
mon law or statutory liability for damages on account of bodily 
injuries, fatal or non-fatal, accidentally suffered within the 
period of this policy, by any employee or employees of the said 
assured while on duty within the factory, shop or yards men- 
tioned in the schedule hereafter given, or upon the ways imme- 
diately adjacent thereto provided for the use of such employees 
or the public in and during the operation of the trade or business 
described in said schedule.’ The trade or business mentioned in 
said schedule is ‘manufacturing cottonseed oil, including refin- 
ing and cotton ginning.’ The operations carried on are those 
usual to the trade or business described. The policy also stipu- 
lated that the company shall not be liable ‘for any injury to, or 
caused by, any person unless his wages are included in the esti- 
mated wages,’ set forth in the policy, upon which the amount of 
the premium paid was based, and unless ‘he is on duty at the 
time of the accident in an occupation described’ at the place 
mentioned. The policy does not cover the making of additions 


% 
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to, or alterations in, any building, but does permit ‘ordinary re- 
pairs.’ Construing the terms of the policy most favorable to the 
assured, of which the language is susceptible, we are of the opin- 
ion that the death of Elliott comes within its provisions. The 
construction of the plant was finished. It was in complete op- 
eration, and Elliott had been transferred to the operating list, 
and his wages ‘included in the estimated wages’ set forth in the 
policy. He was employed as a carpenter, which is necessary in 
the operation of the plant, and he was on duty engaged in a work 
at the time needful in the operation of the plant.” 


RESPONSIBILITY OF AGENT FOR MISREPRESENTATION. 


In the case of Jones vs. Horn, decided by the Court of Ap- 
peals of Kansas City (Mo.), February 1, 1904, it was held that 
the agent was not personally liable for misrepresenting to the 
insured that the company, which was foreign, had been admitted 
to the State. Non-admission is not a presumption of insolvency. 


AVOIDANCE OF CONTRACT—MISREPRESENTATIONS OF AGENT. 

In the case of Equitable Life Assurance Society vs. Maverick, 
decided by the Court of Civil Appeals of Texas, January 13, 
1904, where suit was brought to avoid the contract, and the note 
which it was claimed was given the agent for the premium on a 
policy, which was found not to agree with the representations of 
the agent as to what it would embody, it was held that the in- 
sured was not estopped to complain of the falsity of the repre- 
sentations by the fact that by other means he might have in- 
formed himself of them, unless he had been inexcusably negli- 
gent in not doing so. It was not necessary to offer to pay any 
part of the premium in order to be entitled to cancellation of 
the policy, nor to return the binding receipt or the policy. 


SUICIDE. | 

In the case of Supreme Council Royal Arcanum vs. Pells, de- 
cided by the Supreme Court of JIJinois, April 20, 1904, the cer- 
tificate of a benevolent society provided that no benefit should 
be paid in case of the suicide of the member, unless the party 
claiming under the certificate should prove that the member had 
previously been judicially declared insane, or was under treat- 
ment for insanity at the time, or was in the delirium of other 
illness. It was held that suicide refers to intentional self-de- 
struction, and does not preclude recovery if, by reason of un- 
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sound mind, the insured was not able to resist an insane impulse 
or understand the character and effect of the act. The provision 
entitles the beneficiary to recover on showing that the party had 
been judicially declared insane, or was under treatment, or in 
delirium. But such proof is not indispensible. Proof of insanity 
at the time of the suicide will entitle the beneficiary to recover. 


TAXATION OF FOREIGN COMPANIES. 


In the case of State vs. Insurance Company of North America, 
decided by the Supreme Court of Nebraska, March 17, 1904, the 
following syllabus was furnished by the court :— 


The State may impose on a foreign corporation, as a condi- 
tion of coming into and doing business within its territory, any 
terms, conditions, and restrictions it may think proper, not 
repugnant to fundamental laws. 


The provisions of section 33, c. 43, Comp. St., 1901, entitled 
“An act regulating insurance companies,” passed in 1873 
(Gen. St. 1873, p. 443, c. 33), declaring that whenever the laws 
of another State shall require of insurance companies incor- 
porated in this State the payment of taxes and license fees or 
otherwise greater than the amount required for such pur- 
poses from similar companies of other States by the then ex- 
isting laws of this State, then all insurance companies of such 
States shall be required to pay for taxes and license fees an 
amount equal to the amount of such charges and payments 
imposed upon or required by the laws of such State of the 
companies of this State, are a valid exercise of legislative 
power, in no way inhibited by the fundamental law of the 
State nor of the nation. 

The imposition of the reciprocal tax and license fees pro- 
vided by section 33, c. 43, Comp St., 1901, is a privilege or 
license tax imposed as one of the conditions upon which a 
company subject to such tax or imposition is admitted into 
this State to engage in business herein. 

The fact that the exaction may not be demanded in advance, 
and as a condition precedent to the entrance of the company 
into the State to do business, does not change or qualify the 
principle justifying the levying of such tax as one of the condi- 
tions for engaging in business in the State, and the laying of 
such tax and license fees in no way violates the provisions of 
section I, art. 9, of our Constitution. 

The fact that the exactions provided by said section 33, ¢. 
43, Comp. St., 1901, are required only of those companies hav- 
ing their domicile in other States, the laws of which discrimi- 
nate against outside companies, is neither arbitrary nor un- 
reasonable classification, and does not contravene the second 
clause of said section of the Constitution. 
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While repeals by implication are not favored, yet where the 
later statute contains matters so repugnant to the former that 
both cannot stand, the provisions of the earlier law must fall 
to the ground, and be deemed to have been repealed by impli- 
cation by the later act. 

When the Legislature in the later act refers especially to a 
former act, and excepts fronr the operation of the last act a 
portion of the former, the inference is. warrantable that there 
was an intention to repeal by implication inconsistent and re- 
pugnant provisions of the earlier statute not embraced within 
the terms of the exception clause. 

Where the words of a statute are so plain, specific and un- 
ambiguous as to admit of no construction, the meaning which 
the words import must be held conclusively presumed to be 
the meaning which the Legislature intended. 

The provisions of section 38 of the revenue act (Comp. St. 
1901, c. 77, art. 1), exempting insurance companies from all 
taxation save as therein expressed, is, in so far as it purports 
to exempt personal property of insurance companies from 
taxation, a violation of section I, art. 9, of the Constitution, 
and as to the taxation of such property is of no force and 
effect. 

Ordinarily, a statute repugnant in some of its features to 
some constitutional provision will yield only to the extent of 
the repugnancy and no further. 


Where the act eliminating the unconstitutional feature is 
complete in all respects, and capable of enforcement, it will be 
held valid and enforceable, except where the invalid portion 
was manifestly an inducement to the passage of the remainder. 


Section 38 of the revenue act of 1879 (Laws 1879, p. 291), as 
amended in 1887 (Laws 1887, p. 569, c. 66), being repugnant 
and inconsistent with the reciprocal tax feature of section 33, 
c. 43, Laws 1873, to the extent of such repugnancy and incon- 
sistency repeals the latter mentioned section by implication. 


WARRANTIES AS STATUTORY REPRESENTATIONS—IRON SAFE 
CLAUSE—INCUMBRANCES. 


In the case of Continental Ins. Co. vs. Whitaker and Dillard, 
decided by the Supreme Court of Tennessee, January 18, 1904, it 
was held that the statute of that State requiring that provisions 
in the policy shall be treated as representations, and not war- 
ranties, is constitutional, and not vicious class legislation. A 
failure to comply with the iron-safe clause imposes on the in- 
sured the duty of a satisfactory explanation, and furnishes such 
grounds of suspicion as to require a high degree of proof in es- 
tablishing the loss. When the application states there is no in- 
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cumbrance, a trifling incumbrance will not necessarily avoid the 
policy. Where forfeiture is not imposed as a penalty, the provi- 
sion requiring proofs of loss within sixty days is nullified. A 
statutory provision imposing a penalty of 25 per cent for unwar- 
rantable delay is not an unreasonable infringement on the rights 
of the company. 


EXECUTION FOR MURDER AVOIDS THE POLIcy. 

In the case of the Executor of Robert Kilpatrick vs. Metro- 
politan Life Ins. Co., decided by Judge Ralston, in the Court of 
Common Pleas of Philadelphia (Pa.), it was held, in the case of a 
policy which provided that it should be incontestable, except for 
non-payment of premium, or fraud, that the estate of a man 
executed for murder cannot collect an insurance on his life. Af- 
ter citing various cases, the court said :— 

“We consider, therefore, that upon grounds of public policy 
the law of Pennsylvania forbids recovery upon a policy where 
the insured has been executed for crime, and this, whether the 
policy contains a clause upon the subject or not, and even if it 
stipulates that the company shall be liable in such a contingency. 
The rule for judgment is discharged.” 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 





BRITISH AMERICA ASSUR. CO. 
v8. 


DARRAGH.* 


Where the policy provided that, in case of disagreement, the amount of 
loss should be ascertained by appraisers stating the sound value and 
damage, and, after the loss a separate agreement was made to sub- 
mit the extent of the damage to arbitration, reserving any question 
as to the liability of the insurer, the agreement did not bar right of 
action by the insured to determine the liability of the company. 


A stipulation in a standard policy by which it is sought to deprive insured 
of a right of action must be strictly construed. Where there was no 
disagreements, and a separate agreement was made to arbitrate, in- 
volving other substantial conditions than those in the policy, it 
avoids the effect of the policy provisions regarding arbitration. 


Where such attempted arbitration failed through the withdrawal of the 
representative of the insured, on account of the unreasonable delays. 
of the representative of the insurer, which was not objected to by the 
insurer, the latter is estopped to set up the attempted arbitration as 
a bar to action by the insured. 


An umpire has no right to send an employee to hear the evidence at am 
arbitration from which he is absent, and base his conclusions on the 
employee’s report. 


In error to the Circuit Court of the United States for the 
Eastern District of Louisiana. 


Cuas. P. COOKE, W. W. Howk, JOHN CLEGG and LAMAR C. 
QuINTERO, for Plaintiff on Error. 

HARRY H. HALL, for Defendant in Error. 

. SPEER, D. J. 

In August, 1901, Mrs. J. L. Darragh secured from the plaintiff 
in error and other insurance companies insurance on her sugar 
house and machinery on Justine plantation in parish of St. Mary. 
The aggregate amount insured by the several policies was $42,- 
ooo. In December of the same year the sugar house and ma- 
chinery of Mrs. Darragh were destroyed by fire. The insurance 
not having been paid, an action was brought in the Circuit Court 
for the Eastern District of Louisiana on the policy of the plaintiff 
in error, it being agreed between counsel for the litigant parties 
that one case should be tried, and thus determine the contro- 
versy. 


* Decision rendered, February 9, 1904. 
VOL. XX XITI,—37. 


578 Insurance Law Journal. (July, 


The ground of defense is based upon a clause of the policy, 
which is as follows :— 

In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately the 
sound value ang damage, and failing to agree, shall submit 
their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss. 


It does not appear from the evidence that there was any effort 
to reach an agreement as to the amount of loss, or that there was 
any disagreement between Mrs. Darragh and the insurance 
companies on this subject. On January 10, 1902, Mrs. Darragh 
and Mr. Cooke, who represented the insurance companies, 
signed what is termed a “non-waiver agreement.” The effect of 
this paper may be gathered from its last clause :— 


The intent of this agreement is to preserve the rights of 
all parties hereto, and provide for an investigation of the fire 
and the determination of the amount of the loss or damage, 
without regard to the liability of the party of the first part. 


It appears from this, and otherwise throughout the record, 
that at no time did the insurance companies admit liability. On 
the same day on which the “non-waiver agreement” was made 
Mrs. Darragh and the insurance companies entered into the fol- 
lowing agreement :— 

That A. F. Slangerup and A. N. Hadley shall appraise and 
ascertain the sound value of and the loss upon the property 
damaged and destroyed by the fire of the 23d of December, 
1901, as specified below. 

Provided, that the said appraisers shall first select a compe- 
tent and disinterested umpire, who shall act with them in mat- 
ters of difference only. 

The award of any two of them made in writing, in accord- 
ance with this agreement, shall be binding upon both parties to 
this agreement as to the amount of such loss. 

It is expressly understood that the said agreement and ap- 
praisement is for the purpose of ascertaining and fixing the 
amount of sound value and the loss and damage only to the 
property hereinafter described and shall not determine, waive 
or invalidate, any other right or rights of the parties to this 
agreement. 

And it is further expressly understood and agreed that, in 
determining the sound value and the loss or damage upon the 
property hereinbefore mentioned, the said appraisers are to 
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make an estimate of the actual cash cost of replacing or repair- 
ing the same, or the actual cash value thereof, at and immedi- 
ately preceding the time of the fire; and in case of deprecia- 
tion of the property from use, age, condition, location, or 
otherwise, a proper deduction shall be made. 


Four days later; namely, on January 14th, Slangerup and 
Hadley were sworn as appraisers, and they selected Lewis John- 
son, of New Orleans, to act as umpire “to settle matters of dif- 
ference that exist between us by reason of and in compliance with 
the foregoing agreement and appointment.” When Mrs. Dar- 
ragh brought her action, this last agreement was relied upon by 
the insurance company as a bar to her right of action. An ex- 
ception, as it is termed under the Louisiana practice, or plea in 
bar, as it might be termed elsewhere, was presented setting out 
this defense. An issue having been joined on this plea, evidence 
was submitted, and the jury, under the instructions of the court, 
found the plea bad. The action then proceeded before another 
jury, and after full hearing a verdict was rendered for the plain- 
tiff in the court below against the defendant company for. $5,000 
—that being the full amount of the policy. Under the agreement 
between the parties, this verdict, if sustained, will entitle Mrs. 
Darragh to recover upon the several policies the full amount of 
the insurance thereby granted, aggregating $42,000. After ver- 
dict and judgment on the last trial, the plaintiff in error sued a 
writ of error to this court, not to the action of the court and jury 
on the last trial. but to the verdict and judgment on the first 
trial involving the plea in bar. 


There are, however, infirmities of even more gravity in the 
‘determination of this question: Under the facts of this case, 
was the plaintiff debarred from prosecuting her remedy at law 
to have the liability of the insurance companies determined, and 
to recover insurance for the loss which she had sustained, be- 
cause of the stipulation for an appraisement in the policy above 
set forth, or because of the agreement to submit to Slangerup, 
appointed by the insured, and Hadley, appointed by the insurers, 
and Johnson as umpire, the question of loss which the insured 
had sustained? Whatever may be the effect, generally, of a 
stipulation in a policy of insurance providing for an appraise- 
ment of the loss sustained, in which it is also stipulated that no 
right of action shall inure to the insured until the appraisement 
has been made, it is quite clear to the court, under the facts of 
this case, that the agreement upon which the plaintiff in error 
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here relies cannot be regarded as a bar to Mrs. Darragh’s right 
of action. At no time did the defendant companies admit their 
liability, and as late as February 15, 1902, the general agents of 
several of the insurance companies wrote to Mrs. Darragh, as 
follows :— 

As a matter of fact, we are not in position, at this time, to 
admit any liability whatever, under the policies; we are not 
in possession of all the facts, but from information which we 
have received, we have been led to believe that the companies 
are not liable. 

The agreement for particular persons to arbitrate, into which 
Mrs. Darragh and the plaintiff in error entered, was expressly 
restricted to the ascertainment of sound value and loss and dam- 
age only, and the rule is clear that “where it is agreed that an 
award shall have no reference to any other question than the 
estimate of damage <ione, the assured properly brings an action 
on the policy, and not on the award:’ May on Insurance (4th 
Ed.), § 493. Mrs. Darragh all the while was pressing for the col- 
lection of her insurance. Even had the award been made, there 
was no reason why her proceeding at law should have been 
barred. Said the Supreme Court of Massachusetts in Soars vs. 
Home Insurance Company (140 Mass., 345) :— 

“The award has reference merely to the damages. The 
agreement of submission merely refers to arbitrators, the ap- 
praisal and estimate of the damage by fire to the plaintiff’s prop- 
erty, and expressly provides that the award shall have no 
reference to any other question or matter of difference, and shall 
be of binding effect only so far as regards the actual cash value 
or damage to such property. A valid award under this submis- 
sion might be evidence of the damages in any action upon the 
policy; but it is too clear to admit of any discussion that the 
only action of the plaintiff must be upon the policy, and not upon 
the award.” 

There ‘are, however, infirmities of even more gravity in the 
case of plaintiff in error. The policy provides for arbitration 
only in the event of disagreement as to the amount of loss. It 
appears neither from the evidence nor from the agreement actu- 
ally made that here had been any disagreement on this subject. 
The agreement to arbitrate actually signed provided therefore for 
an independent arbitration in anticipation of a possible disagree- 
ment. This clause of the policy provides that “the appraisers 
together shall then estimate and appraise the loss, stating sepa- 
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rately the sound value and damage.” The agreement signed 
provides, in addition to this, that “the said appraisers are to 
make an estimate of the actual cash cost of replacing or repair- 
ing the same, or the actual cash value thereof at and immediately 
preceding the time of the fire; and in case of depreciation of the 
property from use, age. condition, location, or otheriwse, a 
proper deduction shall be made.” Now, a stipulation in a stand- 
ard policy like that on which action is brought, by which it is 
sought to deprive the insured of her right of action, is in deroga- 
tion of common right, and under the familiar rule will be strictly 
construed. It follows that any substantial departure therefrom 
will make the agreement in which such departure appears collat- 
teral with and independent of the policy, and will avoid the 
effect of the latter instrument. It is to close the doors of the 
courts to the insured whose property has been damaged or de- 
stroyed. 

But, had this agreement to arbitrate the loss been in strict ac- 
cordance with the terms of the policy, it cannot, under the facts 
of this case, be regarded as a bar to Mrs. Darragh’s right of 
action. It is very clear from the evidence submitted to the jury 
that not only was there no appraisement of the loss sustained, 
but that nothing was done which can be regarded as an attempt 
in good faith to make such an appraisement. A portion of the 
oral evidence upon this point was in conflict. This conflict was 
for the jury, and by their verdict they have settled it in favor of 
Mrs. Darragh. Much evidence was submitted in writing. This 
was in the form of letters written by the appraiser, parties, and 
their agents and attorneys, while the matter was pending, dum 
fervet opus. All the while Mrs. Darragh is urgent for the action 
of the appraisers. On January 27, 1902, her attorney, Mr. Chas. 
O'Neil, writes to the adjuster of the various insurance companies: 

Mr. Hadley, the appraiser representing the insurance com- 
panies, has gone to Mexico, without submitting his estimates, 
and although he expects to return within two weeks, it may 
be that he will be away longer. We are not willing to wait in- 
definitely, especially without knowing whether you intend to 
deny liability or not. 

Mrs. Darragh’s mortgage creditor is interested in these 


policies and the delay in their settlement has caused and is 
still causing severe annoyance and loss to Mrs. Darragh. 


Two days later the adjuster answers this earnest letter as fol- 
lows :— 
Replying to your oracular letter of the 27th inst., I beg leave 
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to say that we know of no condition of our contracts requiring 
answer, at this time in any event, to your various queries. 
Expressly reserving all of our rights, and without waiver of 
any description, we remain, yours respectfully. 


On February 3, 1902, Slangerup, one of the appraisers, writes 
to Mrs. Darragh, through her agent, Mr. M. F. Tiernan :— 


Dear Sir: I have earnestly endeavored to get Mr. Hadley 
to arrive at some reasonable agreement as to the value and 
losses of your sugar house and machinery, but he was too 
busy while in this city with his own business, that of purchas- 
ing of machinery for Mexico, that he could devote very little 
time; in fact, the only thing that he did was to figure out the 
loss of the building, which was so radically wrong, that I was 
compelled to employ a builder to figure out the lumber and cost 
of the building. In order to get at anything like the value and 
loss we visited Justine plantation (as you know), arriving there 
on a Saturday, and Mr. Hadley left Justine on Sunday at noon, 
for Mexico. 


As it is impossible to know when he will return, and, as it 
will be impossible for me to be in readiness at any time that it 
may suit Mr. Hadley’s convenience to come here, for this rea- 


son I ask you to relieve me of any further connection with this 
appraisement. 


On February 15th, as we have seen, the insurance companies 
wrote a letter, in which they state substantially that they deny 
liability, and on February 2oth the adjuster above mentioned, a 
Mr. Cooke, wrote to Mrs. Darragh a letter which contains the 
following statement :— 


I note that your appraiser has withdrawn; he should not 
have been appointed. You have the right to now name a com- 
petent and disinterested appraiser in his stead. 


On March 3d Mrs. Darragh replied to Mr. Cooke as follows: 


I have your favor of February 2oth inst., suggesting that in 
view of the refusal of Mr. Slangerup to act further as an ap- 
praiser, I have the right to name a competent and disinterested 
appraiser in his stead. I have been subjected to so much 
annoyance and delay in the matter of this appraisement, and 
have been so impressed by the failure of the appraisers agreed 
upon to reach any result, that I am unwilling to proceed fur- 
ther under our agreement. 


Mr. Slangerup refuses to devote any more of his time to the 
matter, and has resigned, and Mr. Hadley has gone to Mexico. 
Our agreement was to submit to these two men. There is 


no general agreement to submit to any one else. I signed at 
the same time, a non-waiver agreement. 


I now decline to make any new agreement to arbitrate, and 
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withdraw my non-waiver agreement. You have my proofs of 
loss, which I assume to be satisfactory. You have the right 
under the policy to call for an appraisement in case of dis- 
agreement as to the amount of loss. Should you make such 
demand, I shall cheerfully comply with it. 


From all of this it appears that not only was there no appraise- 
ment and no disagreement, but that, before his duties were well 
entered upon, Mrs. Darragh’s appraiser withdrew, and that his 
withdrawal was not objected to by the defendant companies. 
This, in our judgment, estops them from now insisting that this 
abortive and imperfect arbitration should conclude the rights of 
the insured. But even then Mrs. Darragh makes it clearly to 
appear that, while she will no longer assent to an independent 
arbitration like that which has given her so much trouble, she 
yet recognizes the rights of the insurers to call for an appraise- 
ment under the policy in case of disagreement as to the amount 
of loss; and even at this late day she says ‘ Should you make 
such a demand I shall cheerfully comply with it.” Slangerup, 
Mrs. Darragh’s arbitrator, at this time was dying of cancer of 
the throat. He died, indeed, before the action was tried. His 
testimony, which the jury accepted as true, must have been given 
by him with full knowledge of approaching dissolution. He tes- 
tifies plainly and unmistakably to the effect that the duties of 
the appraisers were never performed before his withdrawal, and 
that there had been no such disagreement as would have justi- 
fied the appearance and action of the umpire. It further appears 
that, notwithstanding the earnest objections of Mrs. Darragh to 
his withdrawal, it was compelled by the conduct of the appraiser 
for the plaintiff in error. Notwithstanding all of this, thereafter 
Mr. Hadley, the arbitrator for the insurance companies, and Mr. 
Johnson, the umpire, reached an agreement as to the amount of 
loss, which is nearly ten thousand dollars less than the agreed 
value of the property insured and the amount of the insurance 
appearing on the face of the policies. It is to be observed that 
at the time this action wads taken and this estimate made Mrs. 
Darragh had no appraiser, and her interests were not repre- 
sented in any manner. It is to be further observed that the ap- 
pointment of Mr. Johnson as umpire was a personal trust, and, 
if all else had been regularly done, this would have required his 
personal participation in the ascertainment of the loss sustained. 
But Mr. Johnson was otherwise engaged, and sent one of his 
employees to make a report upon which his own conclusions 
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were based. It is not by proceedings of this character that Mrs. 
Darragh can be debarred her constitutional right to seek estab- 
lished justice by suitable application to the court having jurisdic- 
tion. 

The exceptions having been confined to the trial of the plea in 
bar, no exceptions or assignments of error having been presented 
on the trial of the case upon its merits, and no error appearing in 
the action of the court or in the verdict of the jury, the judgment 
of the Circuit Court is affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


SANDERS 
v8. 


FRANKFORT MARINE, ACCIDENT & PLATE 
GLASS INS. CO. Er aL.* 


An employers’ liability policy provided that it should only be liable for 
claims brought by the insured himself, for losses actually sustained, 
and paid by him in satisfaction of judgments. Under other provi- 
sions the insurer obligated itself to pay, or secure the discharge of the 
insured from any claim in a suit by an employee, where it took con- 
trol of the proceedings to enforce such claim. 

Held, That where such control of a suit had been taken, and the insured 
was insolvent, and unable to pay the judgment obtained, and neither 
made any claim nor contributed to the expenses of the suit, equity 
had jurisdiction to compel a satisfaction of the judgment by the in- 
surer. 

The eee provided that, unless the insurer elected to pay the insured 
the indemnity, it would take charge of the litigation, and settle at 
its own cost, and the insured was forbidden to settle any claim or 
incur any expense without its consent. 

Held, That the insurer, after taking control of the proceedings, was obli- 
gated to pay the indemnity to the insured, or secure his discharge. 


Transferred from Superior Court. Suit by Edward W. Sand- 
ers against the Frankfort Marine, Accident & Plate Glass Insur- 


ance Company and another. Facts found, and case transferred 
by the Superior to the Supreme Court. 


STREETER & Hows and Epwarp K. Woopworts, /or 
Plaintiff. 


ARTHUR E. DENNISON, /or Strafford Paper Co., LESLIE P. SNOW 
and JouHN S. H. FRINK for other Defendants. 
* Decision rendered, March 1, 1904. 
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Parsons, C. J. 

The plaintiff has recovered judgment against the defendant 
paper company for some $9,000. The paper company have not 
paid the judgment, and have no property upon which a levy can 
be made, but they hold a policy of insurance issued by the de- 
fendant insurance company covering their liability for the injury 
which constituted the plaintiff’s cause of action, to the extent of 
$5,000. The obligations imposed upon the insurer by the policy 
contract are in dispute. The plaintiff claims it constitutes, upon 
the facts, a subsisting obligation upon the insurance company to 
pay $5,000 to the paper company, and he contends that upon 
equitable grounds the money should be paid to him. The paper 
company, so far as appears, make no claim to the money, nor do 
they object to a payment to the plaintiff. If the insurance com- 
pany are under an existing obligation to pay $5,000, it is imma- 
terial to them whether they pay it to the paper company or to 
the plaintiff. The paper company cannot object to a decree for 
a payment of the money to the plaintiff in discharge pro tanto of 
his judgment against them, for thereby they are relieved from 
loss or discharged from liability to that amount, which is all they 
can claim under any construction of the policy. The insurance 
company concede the validity of the policy, that it covers the 
injury for which the paper company have been found liable, and 
that the amount of such liability has been judicially determined 
to be greater than the total claim under the policy. Their posi- 
tion is that, as the paper company have paid nothing, they have 
lost nothing, and the contingency upon which the liability of the 
insurance company was made to depend by the terms of the 
policy has not yet occurred. They rely upon the grant or cove- 
nant of the policy by which they 


Agree to indemnify * * * against loss from * * * lia- 
bility for damages on account of bodily injuries, fatal or non- 
fatal, accidentally suffered by any person * * * and result- 
ing from negligence of the assured, 


And the further agreement or condition in clause 8:— 


No action shall lie against the company as respects any loss 
under this policy unless it shall be brought by the assured him- 
self to reimburse him for loss actually sustained and paid by 
him in satisfaction of a judgment after trial of the issue. 


Under these provisions the company claim that the only legal 
obligation resting upon them is to pay to the paper company 
such sum as may have been paid by the insured upon a judg- 
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ment recovered upon the liability covered by the policy. Two 
cases similar to the present are cited in which this contention ap- 
pears to have been adopted upon a similar policy: Frye vs. Bath 
Gas & Electricity Co., 97 Me., 243, and Travelers Ins. Co. vs. 
Moses, 63 N. J. Sq., 260. In the last case, in an earlier decision 
in the Court of Chancery, it was held that equity would apply 
the whole indemnity to the satisfaction of the plaintiff’s judg- 
ment: Beacon Jamp Co. vs. Insurance Co., 61 N. J. Eq., 59. 
This view was not followed in the Court of Appeals, which lim- 
ited the amount so applied to a sum which the court, by a process 
of reasoning, construed had been paid: Travelers Ins. Co. vs. 
Moses, supra. In Bain vs. Atkins (181 Mass., 240), which has 
also been cited by the defendants, the obligation of the insurance 
company had been performed. The question of the plaintiff's 
equitable right to compel the application of a subsisting obliga- 
tion to indemnify against his claim to its satisfaction was not in 
the case, and was expressly excluded from consideration (p. 243), 

Discussion has been had of the question whether the present 
contract was one of insurance against damage or of insurance 
against liability. In the following cases cited by the plaintiff the 
policies in question were held to he contracts of indemnity 
against liability: Anoka Lumber Co. vs. Company, 63 Minn., 
286; Hoven vs. Company, 93 Wis., 201; Fritchie vs. Company, 
197 Pa., 401; American Ins. Co. vs. Fordyce, 62 Ark., 562; Fi- 
delity & Casualty Co. vs. Fordyce, 64 Ark., 174; Fenton vs. 
Company, 36 Or., 283. The phraseology of the agreement or 
covenant in the policy before the court differs materially from 
that of the policies construed in those cases. The decisions, 
therefore, are not directly in point. 

If it be conceded that the contract is one of indemnity against 
damage, merely, the question presented would not be whether 
an action at law is now maintainable by either the plaintiff or the 
paper company, but whether there is power in equity to grant the 
relief asked. But whether such power exists or not, the indem- 
nitor has the right to perform his contract of indemnity by pay- 
ment of the claim indemnified against. He may also, if he deems 
it necessary, stipulate for the right to perform the contract in this 
way, and may also agree that he will so perform it. If there be 
any uncertainty as to the right of a creditor to claim payment in 
equity of one who has agreed to indemnify the debtor against his 
claim, there is no doubt of his right to do so against one who has 
assumed the debt or agreed to pay the claim. An agreement to 
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assume a debt is a promise to pay it as the promisor’s own debt :: 
Locke vs. Homer, 131 Mass., 93, 109. “If one person agrees 
with another to be primarily liable for a debt due from that other 
to a third person, so that, as between the parties to the agree- 
ment, the first is the principal and the second the surety, the 
creditor of such surety is entitled, in equity, to be substituted in. 
his place for the purpose of compelling such principal to pay the: 
debt :” Keller vs. Ashford, 133 U.S., 610, 623. If the insurance 
company, by force of the policy and the plaintift’s loss, are now 
indebted to the paper company, it is plainly equitable that such 
indebtedness should be applied to the satisfaction of the plain- 
tiffs claim. It is equally clear that equity has power to make: 
such application: Hunt vs. Association, 68 N. H., 305. See, 
also, First Nat. Bank vs. Hunton, 70 N. H., 224; Barton vs. 
Croydon, 63 N. H., 417; Holt vs. Bank, 62 N. H., 551; Gerrish 
vs. Gerrish, 62 N. H., 397; Bank vs. Herrick, 62 N. H., 174. 

These propositions do not appear to be seriously contro- 
verted, but the contention is, as has already been suggested, (1) 
that the insurers have not agreed to discharge the liability, and 
hence have:not assumed the claim; and (2) that they do not now 
owe the paper company anything. The question for investiga- 
tion is, therefore, the meaning of the policy contract; and, if the 
converse of either contention is sustained, the plaintiff is entitled: 
to relief. 


In addition to the provisions of the policy to which reference 
has been made, and upon which the defendant insurance company 
rely, and which are similar to those upon which the decisions in 
Maine and New Jersey are founded, the policy contains the fol- 
lowing “general agreements, which are to be construed as co- 
ordinate” with the general covenant of the policy. 


(2) If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered 
by this policy, immediate notice thereof shall be given to the 
company, and the company will defend against such proceed- 
ings, in the name and on behalf of the assured, or settle the 
same at its own cost, unless it shall elect to pay to the assured 
the indemnity provided for in clause A [$5,000]. 


(3) The assured shall not settle any claim except at its own 
cost, nor incur any expense, nor interfere in any negotiation 
for settlement or in any legal proceeding without the consent 
of the company previously given in writing. * * * The 
assured, when requested by the company, shall aid in securing 
evidence and in effecting settlements. 
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Whether the contracts considered in the Maine and New Jer- 
sey cases contained similar stipulations does not appear from 
the reports of the cases. It is probable that like provisions were 
contained in these policies, but in neither of these cases is there 
any discussion or reference to such stipulations as a part of the 
contract. They stand in the policy at the head of the “general 
agreements,” of which clause 8 is one, and are, of course, of 
equal force in modifying or explaining the covenant, of which 
they “are to be construed as co-ordinate, as conditions.” In 
Anoka Lumber Co. vs. Company (63 Minn., 286); Hoven vs. 
Company (93 Wis., 201), and Fenton vs. Company (36 Or., 283) 
similar provisions are considered as furnishing evidence that the 
contract was one of indemnity against liability. In the case first 
cited the court sustain their conclusion that the contract is one 
of indemnity against liability in part, as follows: “The com- 
pany takes upon itself the settlement of loss and the control of 
all legal proceedings, and the assured is forbidden to settle any 
claim or incur any expense without its consent in writing. * * * 
If the plaintiff is forbidden to settle a claim for an accident of this 
kind, we fail to see how it is imperative upon him to pay a judg- 
ment rendered against him upon such a claim as a condition 
precedent to his right of recovery. The insurance company, by 
the terms of its own policy, has taken into its own hands the 
whole machinery for setting such claim, and will not allow the 
employer to do it.” In Hoven vs. Company, the court sav: 
“Again, by one of the conditions, the insurance company as- 
sumes entire charge and responsibility for the settlement of the 
loss and of any legal proceedings, and for the payment of the 
costs thereof. There is no way by which it can be relieved of its 
liability, except by actual payment to the employer of the full 
amount for which it could in any event become liable.” It is fur- 
ther said in the same opinion that this provision, with others, is 
“inconsistent with any reasonable theory, other than that the 
contract of insurance is one of indemnity against liability.” The 
provisions in the present policy are, if anything, more stringent 
and particular in prescribing the obligations assumed by the in- 
surance company than the reports of the cases cited indicate that 
they were in those cases. While, from the different language 
used in the general covenant, these cases are not, as already 
stated, authority for the position that the policy in this suit is a 
policy of indemnity against liability generally, vet they are au- 
thority for the proposition that these provisions are consistent 
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with an intention to assume the liability. By these stipulations. 
the insurers not only reserve the right to perform their contract 
of indemnity in a particular way, but agree that they will so per- 
form it. They agree that upon notice of a suit brought to en- 
force a claim for damages on account of an accident covered by 
the policy, they will do one of two things: They will (1) defend 
against the proceedings in the name and on behalf of the assured ;. 
or (2) settle the same at their own cost, unless they elect to pay 
the full amount of the indemnity to the assured. This is an 
agreement, in performance of their contract of indemnity, (1) to- 
defend; (2) to settle; or (3) to pay the assured. The last two: 
plainly provide for the performance of the contract of indemnity 
before the assured has suffered loss, in the sense of having been: 
compelled by legal proceedings to pay damages. So far as the: 
agreement to defend involves the relief of the assured from the 
expense of such litigation, that agreement also involves the per- 
formance of the contract of indemnity by the assumption of the 
liabilty indemnified against. The sole question, therefore, is 
whether by the agreement to defend against the proceedings the: 
insurers also agree to perform their contract by the assumption 
of the entire liability within the limits of the contract in cases 
where they have assumed the defense. 


If “to defend” means “to protect, to secure against attack” — 
m short, to successfuily defend—it is perfectly clear that the in- 
surance company agree to perform their covenant of indemity 
against loss by assuming the liability. This is conceded. But 
it is claimed that the agreement to defend against the proceedings: 
means merely to contest the suit to final judgment. While, in a 
technical sense, to defend a suit is to contest it, the word “de- 
fend” also includes the broader meanings above suggested: 
Webster’s Dict. If the meaning were, as is claimed, merely the 
conduct of the litigation until judgment should be rendered, no: 
reason has been suggested why the purpose was not explicitly 
stated. Having entered upon the defense of the suit, no way is- 
perceived by which (at least, before judgment), the insurance 
company could escape liability, except by settlement with the 
plaintiff or payment to the assured.. The engagement is not 
merely to contest the suit to judgment,. but to “defend against 
such proceedings,” meaning necessarily all the proceedings in the 
suit founded upon the claim for damages against the insured. 
The judgment is a proceeding in such a suit, as also is the execu- 
tion. After final judgment, payment is ordinarily the only de- 
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fense open which will defeat further progress in the proceedings 
—the issuance of execution. 

In this case there has been execution, upon which the paper 
company’s property has been sold. That the amount of the sale 
was nominal is immaterial. The fact discloses the abandonment 
«of defense by the insurance company, their failure to settle the 
claim, and hence their liability to pay the insured the amount of 
the indemnity provided, unless it be established that the rendi- 
tion of the judgment excuses the insurance company from fur- 
ther defense of the proceedings. Further evidence to the con- 
trary is to be found in the provisions of the contract that the 
assured shall not settle any claim except at his own cost, nor in- 
terfere in any negotiation for settlement or in any legal proceed- 
ing. The substance of these provisions is that, after notice of 
the suit to the insurer, unless the company pay him the indem- 
nity, the assured’s control over the matter ceases. He cannot 
settle the claim, nor can he conduct or direct the litigation. If 
the company settle or defeat the claim, the liability under which 
he labors is assumed and discharged by the insurer. In every 
possible event except the defeat of their effort to prevent judg- 
ment against the insured, the company agree to perform their 
contract without the previous payment of anything by the as- 
sured. If an exception were intended in this case, it seems prob- 
able that it would be apparent for the different undertaking. 
None is perceived. 


The insurance company alone are responsible for the conduct 
-of the suit, and for the failure to adjust the claim before judg- 
ment. If the intent was that the assured should assume the set- 
tlement of the claim when judgment was ordered, it is at least 
probable that the clause by which he was prohibited from set- 
tling any claim or interfering in any legal proceeding would have 
‘een limited by the insertion of the words “before final judg- 
ment.” In the absence of such limitation of this prohibition, or 
‘of an express limitation of the agreement to defend, it is reason- 
able to infer that an express provision to that effect would have 
‘been inserted if the parties understood that, after the insurance 
‘company had conducted the suit to judgment, they should then 
stand aside, and call in the assured, and require him to advance 
‘money to pay the verdict, which they would instantly be required 
to repay to him. 

If a correct construction of clause 8 is that the only obligation 
«of the company is to reimburse the insured for money paid to 
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satisfy a judgment obtained against him, there would seem to be 
a contradiction in terms. The insured’s loss from the liability in- 
sured against, if he defends the suit himself, would consist of the 
amount of the judgment and the expense of contesting the 
claim: Ross vs. Company, 56 N. J. Eq., 41. Having agreed 
upon an indemnity against all loss, and having especially agreed 
that the insured should be relieved of all expense of contesting 
legal proceedings, it is not probable that the parties understood 
that the performance of this part of the agreement should be 
dependent upon the caprice of the insurance company, without 
legal remedy to the insured for its non-performance. Neither is 
it probable that it would have been thought necessary to make 
the payment of indemnity dependent upon a trial of the issue 
when the insurer had in fact tried the issue. Whether the pro- 
visions of a contract are reasonable or unreasonable—whether 
the engagements into which the parties have entered are such as 
would probably be made in like circumstances—is, as the defend- 
ants claim, immaterial when the agreement of the parties is one 
which they have power to make, and is declared in plain, unmis- 
takable language. But when the evidence-of the agreement fur- 
nished by the written contract is not plain and unmistakable, but 
is open to more than one interpretation, the reasonableness of 
one meaning as compared with the other, and the probability 
that men in the circumstances of the parties would enter into one 
agreement or the other, is competent for consideration on the 
question what the agreement was which the written contract 
establishes: Kendall vs. Green, 67 N. H., 557. The substance 
of clauses 2 and 3 is that upon notice of legal proceedings 
founded upon an accident covered by the policy the insurance 
company will take over the management of the suit, assume and 
discharge the risk, reserving the right at any time to terminate 
the liability of the payment of the indemnity, or such part of it as 
they might agree upon with the assured, as was done in Bain vs. 
Atkins, 181 Mass., 240. These clauses apply only upon a loss 
covered by the policy. If the company proceeded thereunder, 
they might be estopped to deny their liability: Glens Falls, etc., 
Co. vs. Insurance Co., 11 N. Y. App. Div., 411. 


The purpose and meaning of clause 8 is apparent upon con- 
sideration of the situation which the parties must have contem- 
plated as a probable result of their engagements. It is not prob- 
able that the parties contemplated and attempted to provide for 
the contingency of a suit between themselves upon a claim as to 
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which the liability of the insurance company was conceded. An 
inspection of the policy, which is made a part of the case, dis- 
closes a “special agreement” B and “general agreements” 4 and 
5, to the effect that the policy does not cover certain accidental 
injuries for which the insured might become liable. As to 
whether the policy covered a particular accident was a question 
as to which it could be foreseen controversy might arise. It was 
therefore within the contemplation of the parties that a suit 
might be brought against the insured for accidental injuries not 
covered by the policy. No claim except for immediate surgical 
relief could accrue against the company without notice of a suit. 
Upon the receipt of such notice the company was called upon to 
recognize or deny liability. If they denied their liability, and re- 
fused to perform their contract of indemnity in the manner 
specified in clause 2, such decision would not be binding upon 
the assured; and in a controversy hetween the parties the as- 
sumption of the defense by the company might be considered to 
be an admission of liability under the policy. There was no rea- 
son why they should defend if not liable. The purpose of clause 
8 was, therefore, to provide for the cases, if any should arise, 
where the company contended the claim arose from an accident 
not covered by the policy. It was intended to limit the liability 
of the company to damages ascertained by due course of judicial 
procedure in cases where they could not conduct the defense 
without waiving their claim that they were not liable, and as to 
which, if not liable, they were under no obligation to incur any 
expense. Its purpose was to prevent collusion between the 
plaintiff and the assured. 

In this case the insurance company unde:took the investigation 
of the case, and after suit was brought assumed the entire de- 
fense by their counsel, and conducted the same to final judgment. 
The present action is not one respecting a loss by the insured 
under the policy. The defendants’ contention that the assured 
have lost nothing because they have paid nothing may, so far as 
the case is concerned, be conceded. The proceeding is not even 
to enforce the agreement of the policy to assume the liability, but 
the plaintiff's case stands upon the legal result of the assumption 
of liability by the company. Because they assumed—in legal 
effect, agreed to pay—the assured’s liability to this plaintiff to 
the extent of $5,000, equity requires them to perform their 
agreement by payment to him. It may also be conceded, though 
it cannot be decided in this case, that if the insurers had denied 
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liability for any claim arising out of the plaintiff's injury, or had 
refused to take charge of the suit, no action could have been 
maintained against them except by the assured upon payment of 
a judgment after a trial of the issue. The defendants’ construc- 
tion of the policy may, to this extent, be correct, but it has no 
application to the present case. 

Counsel for the insurance company, in their brief, reach the 
conclusion that clause 8 does not prevent an action by the as- 
sured for breach of the agreement to defend. It is immaterial 
whether this conclusion is best founded upon a definition as to 
the word “loss”—upon whether it means “claim for damages” 
merely, or both that and the cost of litigation—or upon the 
ground that the contract cannot be understood at the same time 
to give a right and prohibit its enforcement. It is sufficient that 
on one ground or the other clause 8 cannot be construed to pro- 
hibit an action for a breach oi the contract to defend. If it does 
not, neither does it prohibit an action for breach of the engage- 
ments to settle or pay the indemnity to the assured contained in 
the same clause. If none of these engagements have been per- 
formed, the existence of a subsisting obligation on the part of the 
insurance company is established. 

The defendants urge that there is a greater risk of unfavorable 
verdicts and of greater verdicts in suits like the plaintiff’s against 
the paper company when the defendant is insolvent and not a 
going concern, and that the policy was intended to protect 
against this risk by providing that there should be no liability for 
any policyholder who was unable to pay the judgment. The dif- 
ficulty with this argument is that it is not the inability to make 
payment, but the non-payment, which the construction claimed 
would make material. If it was intended that insolvency at the 
time of the trial should avoid the policy, a provision to that effect 
could easily have been inserted. The insurers chose to protect 
themselves from that class of business by declining it, instead of 
providing for the contingency in the policy, or adjusting the pre- 
miums charged with reference thereto. The insolvency which 
prevents payment is insolvency after judgment, and not during 
the trial, and might, as was the case in Bain vs. Atkins (181 Mass., 
240), be produced by the judgment itself. It does not neces- 
sarily follow that because an insured was insolvent he could not 
arrange for a payment of such a claim. The provision would be 
entirely ineffective to guard against the risks of insolvency, what- 


ever they are. The paper company is not in bankruptcy. There 
Vou. XXXIII.—38. 
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is nothing to prevent their making some payment to the plaintiff, 
if not more than the dollar which has already been paid by the 
sale of their property, and which, at least, on the defendants’ own 
contention, they are now legally liable to pay. Every dollar paid 
over by the paper company would establish a fresh obligation of 
the insurance company to pay until the $5,000 limit was reached. 
Insolvency merely could not be a practical defense against the 
will of the assured. To effect the purpose for which it is claimed 
the provision was inserted, it would be necessary to limit the in- 
surer’s liability to the reimbursement of the insured for the value 
of his property sold under execution in a suit upon a claim cov- 
ered by the policy. It is not probable the object of the provision 
was a purpose it is so ill-adapted to effect. 

Great stress has been placed upon the two decisions upon like 
policies in New Jersey and Maine: Frye vs. Company, 97 Me., 
243; Travelers Insurance Co. vs. Moses, 63 N. J. Eq., 260. In 
neither of these cases, as has been stated, was any attention given 
to the stipulations as to the manner in which the contract of in- 
demnity was to be performed, while in the Main case the parties 
apparently abandoned these provisions of the contract, for the 
defense of the original suit was not conducted in accordance with 
the terms of the present contract, but by the assured and the in- 
surers jointly, and the question of the effect of the assumption 
of the defense and sole control of the original suit was not and 
could not have been raised. The weight of the New Jersey case 
as an authority is diminished by the opinion in the Court of Chan- 
cery holding the contrary view, which is more in accord with the 
authorities on the question in this jurisdiction to which reference 
has been made. Notwithstanding the respect due to the opinions 
of these courts, the results reached in them cannot be followed 
in this jurisdiction. The proceeding is in equity, and not at law. 
The facts that the plaintiff is in no way a party to the contract of 
indemnity, that he paid no part of the consideration, that the con- 
tract was one exclusively between the paper company and the 
insurance company for the protection of the former, upon which 
reliance is placed, are not decisive in equity. In Holt vs. Bank 
(62 N. H., 551) Holt was not a party to the mortgage which he 
sought to enforce. It was not made for his benefit, but to indem- 
nify Gage from his liability as surety. Gage had never been, and 
could not be damnified, because it had been judicially determined 
that he was not liable to the plaintiff; but Holt’s right to the pro- 
vision that had been made by his debtor for the ultimate dis- 
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charge of his debt in case the surety paid was maintained. The 
ground upon which the plaintiff's equitable right to the provision 
made by his debtor for the ultimate discharge of a claim which 
might arise against him can, consistently with the authorities in 
this State, be denied, is not apparent. Neither is it clear that the 
paper company, while unable to maintain an action at law upon 
the policy without payment of the judgment against them, might 
not in equity obtain such a performance of the contract of indem- 
nity as would protect them without such prior payment. There 
are authorities in this State and elsewhere tending to sustain 
power in equity to compel the specific performance of a contract 
to indemnify before there has been such a breach of the contract 
as would sustain an action at law. “In equity,” it is said, “ the 
plaintiff need not pay, and perhaps ruin himself, before seeking 
relief. He is entitled to relief from liabilty:” Johnson vs. Sal- 
vage Association, L. R. 19 Q. B. D., 458, 460. See, also, Bur- 
roughs vs. McNeil, 22 N. C., 297, 302; Central Trust Company 
vs. Louisville Trust Co. (C. C.), 87 Fed., 23; Lacy vs. Hill, L. 
R. 18 Eq., 182; Wolmershausen vs. Gullick [1893] 2 Ch., 514; 
Cruse vs. Paine, L. R. 6, Eq. Cas., 641, 4 Ch. App., 441; Cham- 
pion vs. Brown, 6 Johns. Ch., 405; Ranlaugh vs. Hayes, 1 Vern., 
190; Sto. Eq. Jur., § 850; Bis. Eq., § 331; Lind. Par., § 375; 
First Nat. Bank vs. Hunton, 70 N..H., 224; Hunt vs. Associa- 
tion, 68 N. H., 305, and cases cited. Except for the provision. 
that the damages must be ascertained by a judgment after a 
trial of the issue (immaterial in this case, because such trial had 
been had), clause 8 is a mere statement of the law. The surety 
cannot sue the principal until he has paid the debt; but that does 
not prevent the interposition of equity to require the principal to 
pay and save the surety harmless. 

But it appears sufficient to rest the decision upon an interpre- 
tation of the contract which gives effect to all its provisions, 
avoids any conflict betwen them, and is fairly and reasonably in- 
ferable from the evidence. The view that the contract means 
that the insurance company, after taking control of the proceed- 
ings in a suit against the assured, cannot thereafter be discharged 
except by payment of the indemnity to the assured or securing his 
discharge from the claim, is thought to best conform to the intent 
of the parties, and is adopted. Whether in a case where the com- 
pany did not so proceed the assured could in any form of pro- 
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cedure obtain any benefit from the contract of indemnity, except 
upon proof of the payment of damages after a trial of the issue, is 
not now before the court. Decree for plaintiff. 

Walker, J., did not sit. The others concurred. 


SUPREME COURT OF PENNSYLVANIA. ° 


FRITZ 
vs. 

BRITISH AMERICA ASSUR. CO.* 

The policy stipulated for arbitration, in case of failure to agree, and that 
the company should not be held to have waived any provision of the 
policy by any act relating to the appraisement. 

Held, That where the arbitrators fail to agree, without fault of insured, 
the limitation of time for bringing suit began to run from the failure 


of the appraisement, and an action begun after the twelve months 
stipulated in the policy was not too late. 


Appeal from Court of Common Pleas, Philadelphia County. 
Action by A. P. Fritz against the British America Assurance 
Company. Judgment for defendant, and plaintiff appeals. 

Argued before Mitchell, C. J., and Dean, Fell, Brown, Mes- 
trezat, Potter, and Thompson, JJ. 


W. Horace HEPBURN, for Appellant. 
HENRY R. Epmunps, for Appellee. 
MESTREZAT, J. 

This is an action of assumpsit on a fire insurance policy, issued 
by the appellee company on certain personal property owned by 
the appellant, and in the building occupied as a fileworks, at 
Twentieth Street and Allegheny Avenue, in the city of Philadel- 
phia. The policy is dated April 6, 1897, and is in the sum of $2,- 
soo. At the time this policy was issued to the appellant, he pro- 
cured five other policies from various companies on the same 
property, aggregating $17,500, making a total insurance on the 
property of $20,000. The property was partially destroyed by 
fire on September 20, 1897. The several companies were duly 
notified of the fire by the appellant, and on September 27, 1897, 
one Thomas T. Nelson was appointed by the appellee company 
as adjuster to adjust the appellant’s loss. It is claimed by the 


* Decision rendered, March 7, 1904. 
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appellant, and he introduced evidence to show, that proofs of loss 
were delivered to the appellee within sixty days of the fire, as re- 
quired by the policy, and further, that on November 3, 1897, he 
delivered to Nelson, as agent for the appellee, a detailed state- 
ment of his loss, showing the sound value and damage value of 
every article of property alleged to be damaged. After the ap- 
pointment of the adjuster, negotiations were entered into be- 
tween the parties for a settlement of the appellant’s claim. On 
December 16, 1897, the appellee’s attorney wrote to the attorney 
of the appellant, suggesting that “an appraisement should be 
made as provided by the policy.” The negotiations for a settle- 
ment were, however, continued until April 5, 1898, when, in pur- 
suance of the appellee’s suggestion, two appraisers were selected 
by the parties in conformity with the provisions of the policy on 
which this suit was brought. The other insurance companies 
having risks on the same property joined the appellee in selecting 
an appraiser. An appraisal agreement, appointing the appraisers, 
was signed by the parties, which, after reciting that the parties 
had failed to agree to the amount of loss and damage by fire sus- 
tained by the appellant, authorized the appraisers to “appraise 
and estimate the actual cash value of, and the loss and damage by 
fire to, the property described in said policies.” This agreement 
was signed for the appellant by his attorney, and for the appellee 
and some other insurance companies by Thomas T. Nelson, as 
agent, and for the other interested companies by their respective 
agents. The two appraisers appointed an umpire, and, having 
been duly qualified on April 15, 1898, entered upon the discharge 
of their duties. They, however, failed to agree upon an award, 
and no award in writing by any two of the three appointees was 
ever made or reported to the parties as required by the policy. 
On January 18, 1900, alleged by plaintiff to be sixty days after 
the appraisement had been abandoned, this action was brought 
on the policy issued by the appellee. 
The policy provides, inter alia, that the 
Ascertainment or estimate [of the loss] shall be made by the 
insured and this company, or, if they differ, then by appraisers, 
as hereinafter provided; and the amount of the loss or damage 
having been thus determined, the sum for which this company 
is liable pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate, and satisfactory 


proofs of loss have been received by this company in accord- 
ance with the terms of this policy. 


The policy also contains the following provisions :— 
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In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this com- 
pany each selecting one, and the two so chosen shall first 
select a competent and disinterested umpire; the appraisers 
together shall then estimate and appraise the loss, stating 
separately sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award in writ- 
ing of any two shall determine the amount of such loss; the 
parties thereto shall pay the appraiser respectively selected by 
them and shall bear equally the expenses of the appraisal and 
umpire. 


This company shall not be held to have waived any provision 
or condition of this policy or any forfeiture thereof by any re- 
quirement, act or proceeding on its part relating to the ap- 
praisal or to any examination herein provided for; and the loss 
shall not become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss 
herein required have been received by this company, including 
an award by appraisers when appraisal has been required. 


No suit or action on this policy, for the recovery of any 
claim, shall be sustainable in any court of law or equity until 
after full compliance by the insured with all the foregoing re- 
quirements, nor unless commenced within twelve months next 
after the fire. 

On the trial of the cause in the court below, the appellee com- 
pany set up, among other defenses, as a bar to recovery, that the 
action had not been brought within twelve months after the fire, 
as required by the policy. The fire occurred on September 20, 
1897, and this action was not instituted until January 18, 1900, 
and hence was not “commenced within twelve months next after 
the fire,” as required by the contract of insurance. The appel- 
lant contends, however, that under the facts of the case, as dis- 
closed by the evidence, the appellee had waived its right to avail 
itself of the protection of the limitation clause of the policy. The 
learned trial judge granted a non-suit, and in entering it said: 
“ The question is whether the action of the company, as indicated 
by the letter of the counsel of December 16, 1897, and as otherwise 
indicated under the proofs now before me, constituted a waiver 
of the limitation put upon the right of the plaintiff to sue in the 
event of the fire.” Subsequently a motion to take off the non- 
suit was denied, and we have this appeal. 

The question for determination here is, as will be observed, 
whether the company waived its right to insist upon the limita- 
tion clause in the policy which forbids the bringing of an action 
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to recover for a loss “unless commenced within twelve months 
next after the fire.” It has been frequently held, and is conceded, 
that an insurance company may waive a condition in a policy in- 
tended for its own benefit, and where there is sufficient evidence 
the question, as held by this court, is to be determined by the 
jury. We think there was sufficient evidence, if believed by the 
jury, to warrant it in finding that Nelson was not only the ad- 
juster of the appellee company, but that he was its agent author- 
ized to act for it in all matters pertaining to the ascertainment 
and settlement of the loss occasioned by the destruction of the 
insured’s property covered by the company’s policy. It is ad- 
mitted that he was appointed by the company on September 20, 
1897, to adjust the appellant’s loss. Subsequently to that date, 
and until the appointment of the appraisers, the following spring, 
the parties were negotiating for a settlement of the loss, and in 
these negotiations the appellee was represented by Nelson. 
When the attempted settlement failed, and the company re- 
quested the appointment of appraisers, as provided in the policy, 
Nelson acted for it, and, as its agent, prepared and signed with 
its corporate name the appraisal agreement, by which the ap- 
pointees therein named were empowered to determine the ap- 
pellant’s loss. His authority to execute the agreement for the 
company has never been questioned. While he also signed the 
agreement for two other companies, it should be noted that there 
were two of the interested companies for which he did not act, 
and which executed the agreement by their respective agents. 
This paper and the detailed statement and proofs of loss were 
received by Nelson for the company. So far as we are able to 
discover from the evidence, we find no denial or repudiation by 
the company of Nelson’s authority to act for it in the adjustment 
and settlement of the loss for which this action was brought. 

The learned trial judge held that the appellee had not waived 
its right to insist on the clause limiting the time in which an ac- 
tion must be brought, because there is a stipulation in the policy 
that the company shall not be held to have waived any provision 
of the policy by any act on its part relating to the appraisal, and 
because the company’s counsel so advised the attorney of the 
appellant in his letter suggesting the appointment of appraisers. 
We do not regard this proposition as tenable. By reference to 
the excerpts from the policy quoted above, it will be seen that 
when the property is destroved the loss shall be ascertained by 
the parties, and, if they cannot agree, by appraisers to be ap- 
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pointed in the manner provided in the policy. When the amount 
of the loss is ascertained by either method, the sum for which the 
company is liable is payable sixty days after notice and satis- 
factory proofs of loss. The parties could not agree as to the 
amount of the loss, and, at the request of the company, apprais- 
ers were appointed. The hands of the insured were then tied 
until an award had been made or the appraisement had been 
abandoned. The policy forbade him bringing suit to enforce his 
claim while the appraisement was pending. It says :— 
No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until 


after full compliance by the insured with all the foregoing re- 
quirements. 


Now, as we have seen, one of the requirements is that, if the 
parties differ as to the amount of the loss, it shall be submitted 
to appraisers and an umpire, “and the award in writing by anv 
two shall determine the amount of such loss.” Then follows this 
requirement of the policy +~ 

The loss shall not become payable until sixty days after the 
notice, ascertainment, estimate, and satisfactory proof of the 
loss herein required have been received by this company, in- 
cluding an award by appraisers when appraisal has been re- 
quired. 

It is manifest, therefore, that by the explicit terms of the policy 
the insured was compelled, when required by the company, to 
submit the cause to arbitration, and that during its pendency he 
could not institute an action at law to enforce payment of the 
damages which he had sustained by the destruction of his prop- 
erty. This is practically conceded by the learned counsel for the 
appellee in his printed argument, wherein it is stated: “It is 
therefore clear that, although, while the arbitration was actually 
and actively under way, the plaintiff may have been bound to 
await its termination in the form of an award, he was none the 
less entitled to sue as soon as it became apparent that no result 
was likely to be reached.” It is not reasonable to suppose, and 
it should not be assumed, that it was intended that the clause in 
the policy declaring that no act or requirement by the company 
should be held to waive any of the provisions or conditions of the 
policy should apply to the special limitation provision, under the 
circumstances claimed to exist here. If so, it results in the ab- 
surd proposition that it was the intention of the parties to the 
contract that the delay of the appraisers to make an award, for 
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any cause whatever, until the expiration of twelve months after 
the fire, should prevent an action by the insured to recover his 
loss. A right of action would therefore be barred before the 
cause of action had accrued. This interpretation of the policy 
would deny the insured a right of action to enforce a claim for 
an honest loss, through no fault of his own, by reversing the uni- 
versally recognized rule of the construction of contracts of in- 
surance—-that their provisions shall be strictly construed against 
the insurer, and liberally construed in favor of the insured. 

The company, having required an appraisement by reason of 
its inability to agree with the insured as to the amount of the 
loss, must be regarded as having waived its right to enforce the 
limitation clause until the appraisers have made an award or the 
appraisement has been abandoned, unless the award has been 
delayed or the appraisement has been abandoned by reason of 
the conduct of the insured. When the appraisement has been 
terminated, either by an award or an abandonment without fault 
of the parties, the time within which an action may be brought 
begins to run. Neither party is responsible for the misconduct 
of the appraisers and umpire, or their refusal to perform their 
duties. While the policy requires each party to select an ap- 
praiser, and in case of disagreement the two appraisers are to se- 
lect an umpire, yet the authority to make the appraisement was 
conferred on both appraisers by the joint action of the two parties 
in signing the appraisal agreement. It is claimed by the appellant 
that the appraisement was delayed by the refusal of the appraiser 
selected by the appellee to perform his duties, and that the appel- 
lee refused to select another appraiser in his place, thereby caus- 
ing the appraisement to be abandoned. It is alleged that the ap- 
pellant did everything he could to facilitate the appraisement, and 
it is denied that he is responsible for the failure to complete the 
appraisement. This suit was brought, as he alleges, at the expi- 
ration of sixty days after the appraisement had been abandoned. 
On the other hand, the appellee denies that it is responsible for 
the delay or abandonment of the appraisement. These are ques- 
tions of fact for the determination of a jury. 

In his opinion, entering a non-suit, the learned trial judge held 
that, even if the reference to appraisers operated as a waiver of 
the provision of the policy requiring the action to be brought 
within twelve months after the fire, the action could not be main- 
tained by the insurer, because the appraisers and umpire had 
failed to do their duty, in not making an award. This position, 
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we think, is illogical and untenable. It would result in giving the 
appraisers, or either of them, through the possible influence of 
the company, and without any fault of the insured, the authority 
to deprive the latter of his right to enforce an honest loss secured 
by the policy of the insurer. If the failure to make an award is 
not due to the insured, his right to enforce his claim to an action 
at law should not be prejudiced thereby. The terms of the policy 
require him to accede to the company’s request for an appraise- 
ment, but when, in good faith, he has done so, and has made an 
honest effort to secure an award by the appraisers, and has failed, 
and the appraisement has been abandoned, he is at liberty to as- 
sert his rights by bringing an action at law to recover for the 
damage he has sustained. 

We think the case should have gone to the jury, in accordance 
with the views above expressed. On a retrial of the cause the 
letters rejected by the court will be competent, and should be 
admitted. 

The assignments of error are sustained, and the judgment is 
reversed, with a procedendo. 

Mitchell, C. J., and Brown, J., dissent. 


SUPREME COURT OF ILLINOIS. 


HARTFORD FIRE INS. CO. 
v8. 
PETERSON.* 


The policy was in the name of the owner who paid the premium, and pro- 
vided that the loss should be payable to the mortgagee on the 
owner’s account; also the usual contribution clause, and authorized 
the insurer to cancel on five days’ notice, when the unearned premium 
should be returned. The agent was instructed to cancel, and there- 
upon obtained the policy from the agent of the mortgagee, and can- 
celed without the knowledge of the owner, delivering the same to the 
mortgagee. No part of the original premium was returned, nor any 
other premium paid on the substituted policy. 

Held, That a suit on the first policy was properly brought in the name of 
the owner for the use of the mortgagee. 

Held, That a finding of the court below that the insured had not ratified 
the act of the mortgagee’s agent in surrendering the policy was con- 
clusive on appeal. 


* Decision rendered, April 20, 1904. 
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Held, That where insured brought suit on both policies, and the first 
provided that it should only be liable for its pro rata, in case of 
other insurance, whether valid or not, it was liable only for one-half 
the loss. 

Appeal from Appellate Court, First District. Action by An- 
drew Peterson, for the use of the Masonic Building, Loan & 
Savings Association, against the Hartford Fire Insurance Com- 
pany. From a judgment in favor of defendant, reversed by the 
Appellate Court, defendant appeals. 

This was an action of assumpsit, commenced in the Circuit 
Court of Cook County by Andrew Peterson, for the use of the 
Masonic Building, Loan & Savings Association, against the 
Hartford Fire Insurance Company, to recover the amount of a 
policy for the sum of $1,700 issued by said insurance company to 
Peterson on March 24, 1893, upon a dwelling house belonging 
to Peterson, located upon premises situated in Hegewisch, Cook 
County, IIl., which was destroyed by fire on October 5, 1893, and 
upon which property said Masonic Building, Loan & Savings 
Association held a mortgage to secure the payment of Peterson’s 
bond for the sum of $2,200, and which insurance, in case of loss, 
the policy provided should be payable for Peterson’s account to 
the Masonic Building, Loan & Savings Association. The insur- 
ance was taken out by Peterson through William M. Martin, the 
agent of the appellant at Hegewisch, for which Peterson paid to 
Martin the premium thereon, which amounted to $18, and the 
policy was delivered by Martin, at the request of Peterson, to the 
building association. Martin failed to remit the premium to the 
insurance company, and on August 26, 1893, the insurance com- 
pany instructed Martin to cancel the policy. He went to the 
office of the building association and informed its secretary, 
Colven B. Burt, that the insurance company had directed him to 
cancel the policy. Burt thereupon gave the policy to Martin, 
who returned it to the insurance company, and it was indorsed, 
“Canceled and charged back, August 26, 1893.” Martin there- 
upon delivered to Burt the policy of the Firemen’s Insurance 
Company of Chicago, of which he was also agent, for the sum of 
$1,700 upon said dwelling house, which was accepted by Burt in 
lieu of the policy of the Hartford Fire Insurance Company which 
he had surrendered to Martin. No premium other than the $18 
which had been paid before that time by Peterson to Martin was 
ever paid upon either of said policies. 

The policy of the Hartford Fire Insurance Company contained 
the following provision :— 
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This policy shall be canceled at any time at the request of 
the insured, or by the company, by giving five days’ notice of 
such cancellation. If this policy shall be canceled as hereinbe- 
fore provided, or become void or cease, the premium having 
been actually paid, the unearned portion shall be returned on 
surrender of this policy or last renewal, this company retain- 
ing the customary short rates, except that when this policy is 
canceled by this company by giving notice it shall retain only 
the pro rata premium. 


Peterson had no notice that the policy of the Hartford Fire 
Insurance Company had been surrendered and canceled or a new 
policy in the Firemen’s Insurance Company issued in lieu there- 
of, until after the dwelling house had been destroyed by fire, and 
no part of the premium paid by Peterson to Martin was ever re- 
turned to him. On October 17, 1893, Peterson served upon W. 
H. Taylor, who was the manager of the loss department in Chi- 
eago of the Hartford Fire Insurance Company, the following 
notice :— 


Please take notice that the dwelling situated on lot 68, block 
22, of Calumet and Chicago Canal & Dock Company’s addi- 
tion to Hegewisch, was totally destroyed by fire October 5, 
1893, at I11 p. m. Insured in your company as policy 958, is- 
sued by your agent, W. M. Martin, March 24, 1893. My 


notice would have been given you earlier, but that your agent, 
W. M. Martin, was notified and was present at the fire. 
Andrew Peterson. 


At the time of the service of said notice, Taylor denied the 
Hartford Company was liable upon said policy, and, after some 
discussion with Peterson with reference to the matter, Taylor 
wrote the following statement upon the back of said notice, which 
was signed by Peterson :— 

Chicago, October 17, 1893. 
Now comes Andrew Peterson and states that the within and 
foregoing statement is not correct, and was signed by him 
not knowing that he claimed insurance in the Hartford Insur- 

ance Company on his dwelling, and further states that he did 

not have any insurance on his dwelling in the Hartford, but did 

have a policy on said dwelling in the Firemen’s Insurance 

Company of Chicago. Andrew Peterson. 

Subscribed and sworn to before me this 17th day of Octo- 

ber, A. D. 1893. 

[Seal.] W. H. Taylor, N. P. 


Afterward, Peterson made proof of loss to the Firemen’s In- 
surance Company, and subsequently instituted this suit against 
the Hartford Fire Insurance Company, and also upon the same 
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day brought suit against the Firemen’s Insurance Company upon 
the policy issued by that company and delivered to the building 
association, which suit is still pending. The case against the 
Hartford Fire Insurance Company was tried before the court 
without a jury, upon a written stipulation of facts, and judgment 
was rendered in favor of the insurance company. Peterson 
prosecuted an appeal to the Appellate Court for the First Dis- 
trict, where the judgment of the Circuit Court was reversed, and 
the cause was remanded to the Circuit Court with directions to 
render a judgment in favor of Peterson against the Hartford 
Fire Insurance Company for the sum of $1,700, with interest at 
5 per cent per annum from December 5, 1893: 87 Ill. App., 567. 
The case was brought to this court upon appeal by the insurance 
company, and the judgment of the Appellate Court, in so far as 
it directed the Circuit Court to enter a judgment against the in- 
surance company for damages and interest, was reversed: 187 
Ill., 395. The case was redocketed in the Circuit Court, where, 
upon a retrial before the court without a jury, upon a stipulation 
in writing as to the facts, judgment was again rendered in favor 
of the insurance company, and Peterson prosecuted an appeal to 
the Appellate Court for the First District, where the judgment 
of the Circuit Court was reversed, and the Appellate Court ren- 
dered judgment in favor of Peterson, and against the insurance 
company, for $1,700, with interest thereon at the rate of 5 per’ 
cent per annum from December 17, 1893, and an appeal has been 
prosecuted to this court by the insurance company. 

The Appellate Court, when the case was there the last time, 
made the following finding of facts: “The court finds that the 
policy sued upon was a valid and binding contract at the time the 
loss by fire occurred upon the premises in said policy described, 
and that appellant has not released, surrendered, or canceled 


said policy, and did not authorize or ratify its surrender or can- 
cellation.” 


BATES & HARDING, for Appellant. 
DANIEL F. FLANNERY, for Appellee. 


HAnp, C. J. (after stating the facts). 

It is first contended that the Masonic Building, Loan & Sav- 
ings Association is the real party in interest herein, and that the 
suit should have been brought in its name, and not in the name 
of Peterson for its use. The policy was issued to Peterson, who: 
was the owner of the property insured, and paid the premium.. 
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The policy provided, in case of loss, the insurance should be pay- 
able for his account, and he was interested in the collection of 
the policy, to the end that the amount thereof might be applied 
in satisfaction of his mortgage indebtedness to the building asso- 
ciation, and we are of the opinion the suit was properly brought 
in his name for the use of the association: Illinois Fire Ins. Co. 
vs. Stanton, 57 IIl., 354; St. Paul Fire & Marine Ins. Co. vs. 
Johnson, 77 Ill., 598; Westchester Fire Ins. Co. vs. Foster, 90 
Ill., 121. 

In the case of Queen Ins. Co. vs. Dearborn Savings, Loan & 
Building Ass’n (175 IIl., 115), relied upon by appellant, the right 
of the mortgagee to bring the suit in its name does not appear to 
have been challenged, and that case is therefore not an authority 
against the position that the suit was properly brought in the 
name of the insured for the benefit of the mortgagee. In Illinois 
Fire Ins. Co. vs. Stanton, supra, it was said (page 356) :— 


The interest only of the mortgagor was insured, but the 
policy contained a clause that, in case of loss, the money 
should be paid to McClellan, the mortgagee. The contract 
being with the mortgagor, the legal title vested in him, but it 
was for the benefit of the mortgagee. Hence the suit was 
properly brought in the name of Matthew Stanton, the assured, 
for the use of the beneficiary. 


It is next contended that Peterson ratified the action of Burt 
in surrendering the policy of the Hartford Company for cancella- 
tion, and in aecepting the policy of the Firemen’s Company in 
lieu thereof, and that by reason of that fact no recovery can be 
had against the Hartford upon its policy. The case was tried 
upon a written stipulation as to the facts. The stipulation con- 
tained only the evidentiary facts, and, the Appellate Court hav- 
ing found the facts different from the Circuit Court, it was its 
duty to find and in corporate into its judgment the ultimate facts 
upon which it based its judgment (Purcell Co. vs. Sage, 189 III., 
79; National Linseed Oil Co. vs. Heath & Milligan Co., 191 IIl., 
75; Irwin vs. Northwestern Life Ins. Co., 200 IIl., 577), and, 
that court having found that Peterson had not ratified the action 
of Burt in surrendering the Hartford policy for cancellation, and 
in accepting the Firemen’s policy in lieu thereof, which finding, 
like that of waiver and other kindred questions, is a question of 
mixed law and fact, this court is bound by such finding. It is 
therefore conclusively established upon this record that Peter- 
son did not ratify the action of Burt in surrendering the Hartford 





1904.] Hartford Fire Ins. Co. vs. Peterson. 607 


policy, and in accepting the Firemen’s policy in lieu of that 
policy. re 

The policy of the Hartford Fire Insurance Company contained 
the following provision :— 

This company shall not be liable under this policy for a 
greater proportion of any loss on the described property 
* %* * than the amount hereby insured shall bear to the 
whole insurance, whether valid or not, or by solvent or in- 
solvent insurers, covering such property ; 

And it is contended that the Appellate Court erred in rendering 
judgment for the full amount of the policy issued by the Hart- 
ford Company against that company, and it is insisted that in no 
event should a judgment be rendered against said company for 
a greater sum than one-half the amount of the loss sustained by 
Peterson by reason of the destruction of said property by fire. 
We are of the opinion the contention is correct. At the time 
the property was destroyed there were two policies of insurance 
thereon—one issued by the Hartford Company for $1,700, and 
one by the Firemen’s Company for $1,700—and the policy upon 
which this suit is brought provides in express terms that the 
Hartford Company shall not be liable for a greater proportion of 
any loss than the amount which its policy shall bear to the whole 
insurance on said property, whether valid or not, or by solvent 
or insolvent insurers. It appears that after the fire Peterson was 
notified of the issuance of the Firemen’s policy, whereupon he 
made proof to that company of loss, and instituted a suit upon 
the policy. We think that, within the meaning of the clause in 
the Hartford policy providing for an apportionment of the loss 
in case of other insurance upon the property, the policy issued 
by the Firemen’s Company should be treated as insurance upon 
the property, and that the loss should be apportioned in accord- 
ance with the terms of the Hartford policy. 


It is, however, said by appellee that the question of the appor- 
tionment of the loss between the Hartford and Firemen’s Com- 
panies was not raised in the Appellate Court, and that that ques- 
tion cannot be raised here for the first time. It is true, as a gen- 
eral proposition, that questions not raised in the Appellate Court 
will not be considered in this court, and it is conceded that ques- 
tion was not raised in that court. In the Appellate Court, how- 
ever, the Hartford Company was appellee, and was attempting 
to sustain the judgment of the Circuit Court, which was in its 
favor, while in this court it is appellant, and is attacking the 
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judgment of the Appellate Court, which was against it; and we 
are of the opinion, as the provision in the Hartford policy now 
relied upon to show that the insurance should be apportioned 
appeared upon the fact of the record in that court, and should 
have been considered by that court in determining the amount of 
its judgment, the question may be raised in this court by appel- 
lant, although it is raised here for the first time. 

The judgment of the Appellate Court will therefore be reversed, 
and the cause remanded to that court with directions to find the 
amount of the loss occasioned by the destruction by fire of the 
property insured, and to render a judgment against the Hartford 
Fire Insurance Company for an amount equal to one-half of said 
loss, with interest at 5 per cent from the 17th day of December, 
1893, but in no event should the said judgment exceed the sum of 
$1,700 and interest. 

Reversed and remanded, with directions. 


——— 9 


COURT OF APPEALS OF KENTUCKY. 


PRITCHETT 
vs. 
CONTINENTAL CASUALTY CO.* 


The insured, under an accident policy, gave an order on the paymaster 
of the railroad employing him for the monthly installments of his 
premium as they came due. The order stipulated that failure of the 
paymaster to deduct from his wages was at his risk and if not de- 
ducted the insurance terminated; also, that if discharged before the 
first installment came due, unless the secretary was notified in three 
days and the instaliment was remitted. The policy stipulated that 
no indemnity should accrue subsequent to default in premium. The 
insured was discharged after the first installment had been deducted, 
but no notice or remittance was sent to the company. He was in- 
jured during the following month of January, and two days later the 
installment was remitted by the former employer. The application. 
which was part of the contract, provided that the first installment 
should be payable on the first day of January, and default should 
terminate all rights, but the policy could be reinstated by tendering 
payment within four months. 

Held, That the deduction having been already made, and held in the hands 
of the railroad company, the insurance was not forfeited. 


Appeal from Circuit Court, Fayette County. Action by John 
C. Pritchett against the Continental Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. 


* Decision rendered, April 13, 1904, 
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W. Don ForMAN and ForMAN & ForMAN, for Appellant. 
BRECKINRIDGE & SHELBY, for Appellee. 


Hosson, J. 
On November 7, 1902, appellant, Pritchett, who was a loco- 
motive engineer in the service of the Norfolk & Western Rail- 
road Company, at Columbus, Ohio, applied to appellee for an 
accident policy. The application, among other things, con- 
tained the following :— 


I agree to pay therefor [that is, for the insurance applied 
for] $51.84 in equal installment payments of $10.37 without 
notice; the first installment payment of $10.37 to be paid on 
the Ist day of January, 1903, and one payment of like amount 
due the same day of each of the next succeeding four months. 
In default of any payment being made by 12 o'clock noon, 
standard time of the day when due, as above specified, all my 
rights under said policy, and the rights of the beneficiary 
thereunder, shall then and thereby become void, and can only 
be reinstated by tendering payment at the general office, and, 
if accepted, the reinstatement takes effect from and after the 
date of such payment, and no claim can be made between the 
dates of such forfeiture and such reinstatement. Any and all 
payments as above agreed may be deducted from any claim 
I may have on account of my insurance. 

I agree that any order or assignment given by me to the 
company in lieu of the installment payments above stipulated 
for, shall be and form a part of my contract with the company, 
and that the company does not accept or incur any responsi- 
bility for the collection thereof. 


On the same day he signed and delivered to it a paymaster’s 
order, which reads as follows :— 


In lieu of payments provided in my application for accident 
insurance in the Continental Casualty Company of Chicago, 
Ill., I hereby assign to said company the sum of $51.84 of my 
claim against the N. & W. Ry. for services rendered and to be 
rendered by me, due and payable in five monthly installments 
as follows: First installment of $10.37, to be paid and de- 
ducted from my wages for the month of December, 1902; 
second installment of $10.37, to be paid and deducted from my 
wages for the month of January, 1903; third installment of 
$10.37, to be paid and deducted from my wages for the month 
of February, 1903; fourth installment of $10.37, to be paid and 
deducted from my wages for the month of March, 1903; fifth 
installment of $10.37. It is understood and agreed that the 
installments above provided for, respectively, shall provide for 
my insurance under a policy to be issued to me by said com- 
pany and bearing even date and number herewith, for ratable 


periods; to wit: The first installment, two months; the sec- 
Vol. XXXITII.—39. 
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ond installment, two months; the third installment, three 
months, and the fourth installment, five months, in their suc- 
cessive order as herein given; with the further understanding 
and agreement that if the first, second, third and fourth in- 
stallments be paid when due, respectively, the fifth installment 
shall be paid by the railway company, provided I remain in the 
service of said railway company when same becomes due. 

I agree that failure to deduct any of the above installments 
by said paymaster, from any cause, is at my risk, and if any 
installment be not deducted as above provided, all my rights 
and rights of my beneficiary under said policy issued to me 
shall be void. I hereby waive for myself and my beneficiary 
under said policy any notice of the payment or non-payment 
of any installment provided for, and I further agree that in 
case of default upon any of the above installments, the same 
may be deducted from my wages in any succeeding month, at 
the option of said Continental Casualty Company, but such 
deduction shall only reinstate me from the date of such de- 
duction and for the insurance covered by it. 

I agree that should I be discharged from, or cease to be in 
the service of, said railway system, before the first of said in- 
stallments becomes due, then all my rights and rights of my 
beneficiary in said policy shall immediately cease, unless I 
notify the secretary of said Continental Casualty Company in 
writing within three days after leaving said service, and remit 
said installment with said notice, and said reinstatement shall 
take effect only from the date of said company’s receipt there- 
for. No agent shall alter or waive any of the conditions of this 
order. 


The papers were forwarded to the company, and at its office 
in Chicago it issued a policy of date November 7, 1902, insuring 
Pritchett for twelve months, among other things, in the sum of 
$750 against the loss of a foot. The policy contained this clause: 

The consideration for this policy is the warranties and 
agreements contained in the application herefor which is made 

a part hereof, and the paying when and as authorized by the 

company in writing of the premium specified on the reverse 

hereof, or in the insured’s assignment of wages or order on 

the paymaster therefor. * * * 


It is further agreed that no indemnity shall accrue for any 
injury sustained subsequent to any default in the payment of 
premiums as herein provided and previous to any reinstate- 
ment of this policy which may subsequently be effected. 


Pritchett continued in the service of the Norfolk and Western 
Railway Company until December 18, 1902, when he was dis- 
charged by it. He then received his wages due him from the 
company, except the sum of $10.37, which he left in the hands of 
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the paymaster for appellee, pursuant to the order he had given, 
quoted above; but he did not within three days after leaving 
the service notify the appellee in writing, and remit to it the first 
installment of his premium. He then entered the service of the 
Cincinnati Southern Railway, and at Lexington, Ky., on Janu- 
ary 29, 1903, had his foot cut off in an accident. On January 
31st the Norfolk & Western Railway Company paid appellee 
the $10.37 which it had retained out of Pritchett’s December 
wages. On these facts, Pritchett sued appellee to recover the 
indemnity of $750, and it pleaded in defense of the action that he 
had ceased to be in the service of the Norfolk & Western Rail- 
way Company before the first installment of his premium be- 
came due, and that he had failed to notify it in writing within 
three days after leaving the service, or to remit the first install- 
ment, with the notice; setting out the clause of the paymaster’s 
order providing that in this event the policy should immediately 
cease, and alleging that the policy was not in force at the time 
of the accident in which the plaintiff lost his foot. The court 
held the plea good, and dismissed the petition. The plaintiff 
appeals. 

The application, the paymaster’s order, and the policy are all | 
dated November 7th. Each of the papers was manifestly made 
with a view to the other two, and ali three must be read together, 
as one instrument, in determining their meaning. While it is 
stipulated in the application that the first installment of the pre- 
mium is to be paid on the Ist day of January, 1903, it is stipulated 
in the paymaster’s order that, in lieu of the payments provided 
for in the application, the insured assigns to the company his 
claim against the Norfolk & Western Railway for services ren- 
dered, and to be rendered by him, in five monthly installments ; 
four to be deducted from his wages for the months of December, 
January, February and March; the fifth installment to be paid 
later. The insured was not, therefore, in default in the payment 
of the first installment of the premium, and no defense is made 
by the company on the ground that this money was not paid to 
it by the railway company until January 31st. For, the assign- 
ment of the claim on the railroad company under the pay- 
master’s order being in lieu of the payments specified in the 
application, the company took the assignment, and agreed to 
look to the railroad company for the money, provided the as- 
sured left the amount out of his December wages in the hands of 
the railroad company for it. It is stipulated in the order that 
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the failure of the paymaster to deduct any of the installments 
irom his wages is at his risk, and, if any installment is not de- 
ducted, all rights under the policy shall cease; but there is no 
provision as to the time when the railroad company is to pay 
appellee, and the necessary effect of the contract is that the 
insured is not affected by the delay of the railroad company in 
paving over the money after it has been deducted. When, there- 
fore, appellant was hurt, he was not in default in the payment of 
any part of the premium. The second installment was not due 
until February Ist. He had done all he was required to do as to 
the first installment, if he had remained in the service of the 
Norfolk & Western Railway Company. But he had not re- 
mained in the service of that company, and the question to be 
determined is, what effect shall be given to the clause of the 
contract providing that, if he left the service of his railroad com- 
pany before the first installment became due, then all rights un- 
der the policy should cease, unless he notified appellee in writing 
within three days after leaving the service, and remitted that 
installment with the notice. It will be observed that this clause 
only refers to his leaving the service of the railway company 
before the first installment became due. If he left the service of 
‘the company after the first installment became due, it has no ap- 
plication. In that event he was required to give no notice of his 
leaving the service of the railroad company in order to preserve 
his rights. Jt was certainly not contemplated by the contract 
that, when the railroad company retained in its hands the first 
installment, the insured was also to remit the amount to appel- 
lee, with a notice stating that he had left the service of the rail- 
road company. While the proper construction of the contract 
is a matter of difficulty, taking it as a whole we think it evident 
that this clause was only inserted as assecurity for the payment 
of the first installment. The contract is an unusual one. It took 
effect from November 7th, and yet nothing was to be paid upon 
it until the insured’s December wages were earned, and then he 
was to leave in the hands of the railroad company the amount of 
the first installment. If he had left the service of the railroad 
company before the month of December, appellee would have 
had no security for the payment of its money, and yet would 
have been compelled to carry the risk until default was made in 
the payment of the first installment, but for this clause of the 
contract. It therefore required him, if he left the service of the 
company, at once to give notice to it of that fact, and immedi- 
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ately pay the first installment. It is stipulated in the order not 
only that the failure of the paymaster to deduct the installments 
from his wages was at his risk, but also that, if any installment 
was not deducted as therein provided, all rights under the policy 
should be void. When, therefore, Pritchett settled with the rail- 
road company on December 18th, he was bound to leave the 
amount of the first installment in its hands, or lose all rights 
under the policy. When the deduction was made, the railroad 
company held the money for appellee. The contract is silent as 
to when the deduction from his wages should be made, and 
necessarily means that this should be done when his wages for 
the month should be settled. It is immaterial whether the set- 
tlement was made before or after the 1st of January. The first 
installment became due out of his wages when his wages for 
December were settled by the railroad company; and, if it was 
not then deducted, the policy ceased. It is not stipulated that, if 
he should be discharged before the first installment was paid, 
ihen notice in writing in three days must be given, accompanied 
with a remittance of the first installment. The words “before 
the first of said installments becomes due” are evidently used 
with reference to the preceding part of the order, by which his 
wages, so far as necessary, are assigned to appellee in lieu of the 
payments provided for in the application. The meaning of the 
clause is, if he should léave the service of the railroad company 
without leaving the first installment in its hands, he must then 
give the notice, and remit with it the amount, for in that event 
appellee would have no security for its money. To hold that he 
lost his insurance unless he left the amount in the hands of the 
railroad company, and also lost it if he did not, in addition, remit 
the amount to appellee himself in three days, would be to force 
him to pay this installment twice to preserve his rights. Con- 
tracts must be construed reasonably, and, in case of doubt, con- 
ditions like this are construed against the insurer, for he pre- 
pares the contract, and his liability should not be defeated by 
doubtful phrases. The purpose of the contract is indemnity, 
and the insured will not be adjudged to have lost his indemnity 
unless this is the fair meaning of the contract. The giving of 
the notice that he had left the service of the railroad company 
and the remitting of the amount of the first installment with the 
notice, stand together. He was not required to give the notice 
unless he was also required to permit the amount of the first in- 
stallment with it. There was no necessity for him to remit to 
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appellee money which, by the terms of the contract, he had left 
in the hands of the railroad company for it. And as the remit- 
tance was to accompany the notice, when no remittance was 
required, no notice need be given. The notice only went with 
the remittance. The policy is silent upon the subject. The con- 
dition is inserted only in the order assigning the wages, and 
apparently relates merely thereto. It does not appear to have 
been regarded as material what railroad company the insured 
worked for, for no notice was required if he left the service of 
the railroad company after the first installment became due; 
thus showing that the insurer intended to guard only against the 
loss of its security for the payment of the first installment. In 
Lyon vs. Travelers Insurance Co. (Mich., 54 Am. Rep., 357), the 
court said of a similar contract, where the railroad company had 
not paid over the money: “ It is true, non-payment of the pre- 
mium for any one of the periods suspends the enforcement of 
the policy; but the insured, in a case like this, when he has pro- 
vided for the payment when due, and the premium made is in 
the possession of the defendant, or under its control, payment 
will be deemed to have been made until the insured is notified by 
the defendant to the contrary.” In Fidelity & Casualty Co. vs. 
Johnson (Miss., 17 South., 2) the court, in response to a similar 
defense, said: “‘ The assured’s duty as to the payment was fully 
performed when he left the installment in the hands of the pay- 
master.” See, to same effect, 1 Cyc., 242; Eury vs. Standard 
Ins. Co. (Tenn.). 14 S. W., 929. The case of Bane vs. Travelers 
Insurance Co. (85 Ky., 677) was where the insured was in default 
in the payment of his premiums. So, also, are the cases of Mc- 
Mahon vs. Travelers Ins. Co., 77 Iowa, 229; Landis vs. Stand- 
ard Ins. Co., 6 Ind. App., 502. 

We therefore conclude that the clause relied on by the defend- 
ant does not defeat a recovery, where the amount of the first 
installment was deducted from the December wages, and left in 
the hands of the railroad company for appellee. 

The contract sued on, not being a Kentucky contract, is not 
affected by the provisions of our statute. 

Judgment reversed, and cause remanded for further proceed- 
ings consistent with this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


MANCHESTER ASSUR. CO. 
vs, 
E. V. DOWELL & CO.* 


Where the insured falsely stated in the application that there was no in- 
cumbrance, under the agent, who said it was proper, in view of the 
smallness of the incumbrance, recovery was not defeated, in the ab- 
sence of fraud, under a policy provision rendering it void if the prop- 
erty was incumbered by a mortgage, while a statute provided that 
statements in the application should be deemed representations, and 
no representation should bar recovery unless fraudulent or material. 


Appeal from Circuit Court, Warren County. Action by E. V. 
Dowell & Co. against the Manchester Assurance Company. 
Judgment for plaintiff. Defendant appeals. 


C. H. SHIELDs and Wricut & McEtory, for Appellant. 
Joun B. Ropxs aud L."W. McQuown, jor Appellee. 


Nunvy, J. 

This is an appeal taken from a judgment of the Warren Cir- 
cuit Court, in which the appellee, E. V. Dowdell & Co., recovered 
judgment against the Manchester Assurance Company on a 
policy of insurance issued in August, 1902, for $1,000; $100 of 
it heing on fixtures, and $900 being on merchandise. The prop- 
erty insured was situated in the town of Woodburn, a few miles 
from Bowling Green. In September, 1902, the property was 
destroyed by fire. In January, 1903, suit was brought on this 
policy, the appellant having refused to pay. It bases its refusal 
to pay on the ground that appellee fraudulently concealed from 
it the existence of a mortgage on the property. It appears that 
Dowell & Co. had bought a store from a man by the name of J. 
J. Herrington. Dowell & Co. was unable to pay the full contract 
price to Herrington, because it desired to purchase an additional 
stock from the wholesale houses to increase the entire stock to 
its desired proportions. Therefore the parties agreed that ap- 
pellee would give a mortgage to the Bank of Woodburn to se- 
cure the payment to that bank of $890, and also that Dowell & 
Co. would assign to the bank, as collateral for this sum, a note 
for $650, which was solvent, and a lien on land in Allen County, 
Ky. The officers of the bank agreed to do this, provided appellee 


* Decision rendered, April 26, 1904. 
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would obtain a policy of insurance on its stock, and that it should 
be assigned to the bank as additional security for its loan of this 
money. One Pollard of Bowling Green, Ky., was the agent of 
appellant, with power to issue policies. One Williams, a resident 
of Woodburn, was a soliciting agent of appellant under Pollard, 
with power to solicit insurance, prepare and receive applications 
for policies, deliver the policies, and receive the premiums from 
the insured. It appears that Mr. Williams was called in and 
made acquainted with the above facts, and he prepared an appli- 
cation on one of appellant’s blanks, in which was the question as 
to whether or not there was any mortgage on the property 
sought to be insured, to which question in that application the 
answer was written “Yes,” and the policy was directed to be is- 
sued to the Woodburn Bank to the extent to which its interest 
might appear. This application was forwarded to Pollard at 
Bowling Green, and on the next day he answered that the appel- 
lant would not issue a policy upon such terms, or upon mort- 
gaged property. That same evening appellee, Williams, and J. J. 
Herrington had a conversation with Pollard by telephone, Her- 
rington doing the talking with Pollard, whereby it was agreed, 
as proven by Herrington and E. V. Dowell, that the policy was 
to be issued as a “straight policy,” which was explained to mean 
that the policy was to be paid direct to appellee, the insured, 
without mentioning the name of the bank. The next morning 
Williams, in the presence of Dowell and Herrington, changed 
the former application, directing the policy to be made payable 
to appellee instead of the bank, and erased the word “Yes” in 
answer to the question as to whether or not there was any mort- 
gage, and wrote instead the word “No.” Williams at the time 
explained that that was the proper way to answer that question ; 
that, as the mortgage was for only $890, and as the bank held 
the land note as collateral, that the mortgage lien was for only a 
little over $200, and as the stock was then worth over $3,000, 
the company would not regard this mortgage as an incumbrance 
within the meaning of that question. Williams then forwarded 
this application to Pollard, and the policy was issued, and re- 
turned, and handed by Williams to the bank. Williams admitted 
at the time of the writing of the first application that there was 
to be a mortgage, but denied that he understood that there was 
to be a mortgage at the time of the writing of the second appli- 
cation. On the contrary, he stated that when the second appli- 
cation was prepared he was informed by the parties that there 
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was not to be any mortgage; that they had agreed upon a dif- 
ferent plan to secure the bank. Pollard testified that he did not 
know anything of the mortgage. The letter of Williams to Pol- 
lard and the letter from Pollard to Williams were introduced to 
corroborate them on this point. The testimony of Dowell, Her- 
rington, and Rogers, the banker, corroborate appellee upon the 
fact that these agents did have knowledge of the fact of the ex- 
istence of the mortgage at the time of the second application, 
and Herrington positively corroborates Dowell as to the state- 
ment of Williams that the answer “ No” was a proper answer to 
the question in the application as to whether or not there was 
any lien or incumbrance on the property, because the company 
would not regard this as an incumbrance within the meaning of 
the question. 

The provision of appellant’s policy upon which it relies to de- 
feat the policy reads as follows :— 

This entire policy, unless otherwise provided by agreement, 
indorsed hereon or added to, shall be void if the subject of in- 
surance be personal property, and be or become incumbered 
by a chattel mortgage. 

The appellant says that this mortgage to the bank was con- 
cealed from it, that it had no knowledge or notice thereof, and 
that the appellee intentionally and fraudulently concealed the 
existence of this mortgage with a view to deceive and defraud 
appellant, and by reason thereof the policy was void from its in- 
ception. The appellant claims that under no circumstances 
would it issue a policy on personal property incumbered by a 
mortgage, and that appellee knew that fact. Appellee says that 
it had no personal notice or information of that fact. If appel- 
lant’s contention be actually true, we are inclined to the opinion 
that, under the terms of appellant’s policy, appellee might be 
misled into supposing that it might take a risk on mortgaged 
property where the risk would not be materially affected thereby. 
In the provision quoted this language is found :— 

Unless otherwise provided by agreement indorsed hereon 
or added to. 

This language clearly indicates that, under certain circum- 
stances, the company will, by agreement, insure mortgaged chat- 
tels. There is another provision in this policy which clearly indi- 
cates the same thing; viz.— 


If, with the consent of this company, an interest under this 
policy shall exist in favor of the mortgagee, * * * the con- 
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ditions hereinbefore contained shall apply in the manner ex- 
pressed in such provisions and conditions of insurance relat- 
ing to such interests as shall be written upon, attached or 
appended hereto. 


We have had a statute in this State since the year 1874, which 
is now section 639 of the Kentucky Statutes of 1903, which reads 
as follows :— 


All statements or descriptions in any application for a policy 
of insurance shall be deemed and held representations and not 
warranties, nor shall any misrepresentation, unless material 
or fraudulent, prevent a recovery on the policy. 


The only real questions in this case are whether or not the rep- 
resentation that there was no mortgage on this property was 
material or fraudulent, and, if material, whether or not the ap- 
pellant is estopped from making a defense on that account by 
reason of a knowledge of the facts with reference thereto by its 
agents, who took the application, delivered the policy, and re- 
ceived the premium; and, also, whether or not the mortgage, 
under the facts of this case, materially affected the risk of appel- 
lant. In the case of Wright’s Adm’r vs. Northwestern Mutual 
Life Insurance Co. (91 Ky., 209) the court, in considering a ques- 
tion where the soliciting agent, after the applicant had made a 
true answer, wrote a different one, informing the applicant at 
the time that the answer he had written was the proper one, 
said, in substance, that where the applicant for insurance makes 
true answers to questions, and the soliciting agent writes in the 
application a different answer, which he assures the applicant will 
meet the requirements of the policy, the company will be liable, 
although it might have refused the insurance if the answer made 
by the applicant had been written in the application. In the case 
of the Germania Insurance Co. vs. Wingfield (22 Ky. Law Rep., 
457), in discussing the question as to the knowledge of the facts 
with reference to the property about to be insured, and the re- 
sponsibility of the company in such case, the court said: “ By 
the acceptance of the application addressed to the Lancashire In- 
surance Company from Clark, and by the issual and delivery to 
him of the policy of insurance to be delivered to appellee, appel- 
lant ratified and adopted the acts of Clark in soliciting the insur- 
ance and receiving the application, and in effect constituted him 
in this transaction its agent, and the law is well settled in this 
State that knowledge on the part of the soliciting agent at the 
time he took the application for insurance is the knowledge of 
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the company which he represents, and will estop the company 
from relying upon a provision of the policy which ignores such 
information of its agent.” See, also, Phoenix Insurance Co. vs. 
Phillips, 16 Ky. Law Rep., 162; German Insurance Co. vs. Hart,. 
16 Ky. Law Rep., 344; Lancashire Insurance Co. vs. Gertisen, 
21 Ky. Law Rep., 471; and Rogers vs. Farmers’ Mutual Aid 
Association, 20 Ky. Law Rep., 1925. If it be true that appellee, 
in obtaining this policy, intentionally and fraudulently concealed 
the fact of the existence of this mortgage, with a view to deceive 
and defraud the appellant, then the policy would be void, and not 
binding; but this question, as well as the other questions in the 
case, were submitted to the jury by the court in its instructions,,. 
which were very favorable to appellant, and the jury determined 
that appellee did not obtain this policy with any such purpose or 
intent. 

We have read the instructions given by the court with care, 
and considered them in the light of the criticism of appellant’s 
counsel. Without referring to them in detail, it is sufficient to 
say that, while there were more of them than were necessary to 
present the issues for the determination of the jury, and to some 
extent possibly calculated to confuse, yet we are unable to see 


how it was possible for any confusion that might have existed to 
have operated to the prejudice of appellant, as the instructions 
which were calculated to confuse were given at the instance of 
appellant, and were more favorable to it than the law and facts. 
authorized. Wherefore the judgment of the lower court is af- 
firmed, with damages. 
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SUPREME COURT OF IOWA. 


SUMMITT 
v8. 


UNITED STATES LIFE INS. CO.* 


A policy upon the life of a resident of Iowa, where the premiums and the 
insurance money were payable at the home office in New York, and 
which .was there executed, though to take effect on delivery, is a 
New York contract in the absence of evidence of place of delivery. 


A book purporting to be the laws of New York, passed at a legislative 
session, bearing a printed certificate of the Secretary of State that it 
was printed under his direction, is presumptive evidence of the laws 
of New York, under a statute providing that such printed copies 
purporting to be published under the authority of any State shall 
be such presumptive evidence. 

A notice reciting the amount of premium, date when it would fall due, 
and that unless paid to the company, or to its authorized representa- 
tive, on the presentation of a prescribed receipt, the policy would 
be void, signed by the secretary, is a valid statutory notice of a New 
York contract, though mailed by a clerk. A statement as to place 
where premium was payable was for benefit of insured. Notification 
of agent’s address was unnecessary; payment could be made at home 
office. The sending of a premium receipt to the agent, without no- 
tice to insured, did not affect the case. 


Where non-payment of premium is sufficiently shown to establish a 
prima facie case in connection with the required notice, lack of any 
affirmative claim as to payment is fatal to recovery. 


Appeal from District Court, Pottawattamie County. Action at 
law upon a policy of life insurance issued by defendant company 
upon the life of William J. Summitt, now deceased, and made 
payable to the executors, administrators or assignees of the as- 
sured. Plaintiff is the administratrix of the assured, and brings 
this suit to recover $2,000, the amount promised to be paid in 
the event of the death of the insured. Defendant pleaded that 
the policy had been forfeited long before the death of the in- 
sured, and other matters to which we shall refer during the 
course of the opinion. The cause was tried to a jury, resulting 
in a directed verdict for defendant, and plaintiff appeals. 


CLARK VARNUM, JACOB Sims, and W. A. Foster, for Appel- 
dant. 
N. T. Guernsey and Mayne & Haze.ton, for Appellee. 


DEEMER, J. 
William J. Summitt, who lived at Carson, in this State, took 


* Decision rendered, May 4, 1904. 
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out a policy of life insurance for the sum of $2,000, in the defend- 
ant company, in January of the year 1893. He paid the first 
year’s premium of $30.54, and agreed to pay an annual premium 
of like amount on the 27th day of January in each and every year 
during the continuance of the contract. These payments were 
to be made at the company’s offices in New York City, and pay- 
ment of the insurance was also to be made at that place. The 
policy was to take effect upon the delivery thereof to the as- 
sured, but it was signed at the home office in New York City. 
Nothing is shown regarding the place of actual delivery, al- 
through defendant pleaded a forfeiture thereof, “pursuant to the 
statutes of the State of New York.” During the trial the quoted 
part of this plea was withdrawn, and plaintiff thereupon pleaded 
that the policy was governed by the laws of the State of New 
York, and set forth what purported to be the statutes of that 
State regarding forfeiture of life insurance policies. Defendant 
also pleaded failure on the part of the assured to pay any of the 
premiums called for by the contract of insurance, save the first 
one, and relied upon this provision of the policy as a complete 
defense: “Failure to make payment of any subsequent pre- 
mium, either to the company, or to a duly authorized agent, in 
exchange for receipt signed as above, or non-payment of princi- 
pal or interest on any note given in connection with this policy 
when due, will render this contract null and void. Whenever 
this policy shall become null and void from any cause, all pay- 
ments made hereunder shall become forfeited to the company.” 
The assured died on the 8th day of August, 1897. On July 9, 
1900, defendant was notified of his death, and requested to send 
blanks for proofs of his death. The defendant company denied 
liability, and refused to send the blanks. This suit followed. 
Plaintiff pleaded nothing but the issuance of the policy, the death 
of the assured, the appointment of the administratrix, and waiver 
of proofs of death. The defenses to the action have already 
been noticed. 

Something is said in argument with reference to the insuffi- 
ciency of the allegations of the petition, but, as that point does 
not seem to have been raised in the lower court, we give it no 
attention. Primarily, the case hinges on the question as to 
whether or not the policy was a New York contract. 

Appellant practically concedes that, if it is an Iowa contract, 
she has no right to recover. To our minds the evidence shows 
that the contract was made, executed and delivered in the State 
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of New York, and that it is to be governed by the laws thereof. 
This brings us, then, to another disputed proposition, and that 
is, what was the law of New York at the time it is claimed the 
policy was forfeited? Appellant introduced a statute of that 
‘State, pased in the year 1876, with reference to the forfeiture of 
life insurance policies, which provided, in substance, that no such 
policies should be forfeited unless a notice in writing, stating 
the amount of the premium, when due, and the place where it 
should be paid, “shall have been addressed and mailed by the 
coinpany issuing the policy to the assured, postage paid, at his 
last known postoffice address, not less than thirty or more than 
‘sixty days next before such payment becomes due,” etc. To 
meet this, defendant offered in evidence what purported to be 
“The Laws of the State of New York passed at the 115th Ses- 
‘sion of the Legislature ending April 21, 1892, and at an extraor- 
dinary session began on April 25, 1892, and ending April 26, 
1892.” They bore the imprint “Albany. Banks Brothers, pub- 


lishers, 1892.” After the title page the book bore the following 
‘certificate :— 


Certificate. 
Office of the Secretary of the State of New York. 

Albany, August 1, 1892. 
Pursuant to the directions of an act entitled “An act relative 
to the publication of the laws,” passed April 12, 1843, I hereby 
certify that the following volume of the laws of this State was 

printed under my direction. 
Frank Rice, Secretary of State. 


Together with the following lines below; viz.:— 


In this volume every act which received the assent of the 
majority of all the members of the Legislature, three-fifths of all 
the members elected to either House being present, pursuant 
to section 21 of article 3 of the Constitution of this State, is 
designated “passed, three-fifths being present.” See Laws of 
1847, chapter 253, as amended by Laws of 1888, chapter 4. 
And every act which received the assent of two-thirds of all 
the members elected to each branch of the Legislature, pursu- 
ant to section 9 of article 1 of the Constitution of this State, 
under its title, by the words “passed by a two-thirds vote.” 
See Laws of 1842, chapter 306, as amended by the Laws of 
1888, chapter 4. 


Appellant objected to these publications because they do not 
purport to have been published by authority of the State of New 


York, because not proved to have been published by authority 
of said State, and because not proved to be commonly admitted 
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as evidence of the laws of New York in the courts of that State. 
Section 4651 of our Code reads as follows :— 

Sec. 4651. Printed Copies of the Statutes. Printed copies 
of the statute laws of this, or any other of the United States, or 
of Congress, or of any foreign government, purporting or 
proved to have been published under the authority thereof, or 
proved to be commonly admitted as evidence of the existing 
laws in the courts of such State or government, shall be ad- 
mitted in the courts of this State as presumptive evidence of 
such laws. 


Such statutes as this are common to many of the States of this 
Union, and have frequently been before the courts for construc- 
tion. The real question before us in this connection is, do these 
certificates which we have quoted show that the so-called “ Stat- 
utes of the State of New York” purport to have been published 
under the authority of the State? If so, the books were admis- 
sible in evidence; if not, they should not have been received. 
We think they do so show. In this we are sustained by the fol- 
lowing cases construing similar statutes: Vaughn vs. Griffeth, 
16 Ind., 353; Eagan vs. Connelly, 107 IIl., 458; Paine vs. Lake 
Erie R. R., 31 Ind., 283; Falls vs. U. S. Savings Co., 97 Ala., 
417; Merrifield vs. Robbins, 8 Gray, 150; Leach vs. Linde, 70 
Hun, 145, 176. See, also, Webster vs. Rees, 23, Iowa, 270. The 
case is readily distinguishable from Goodwin vs. Provident Ass’n, 
97 Iowa, 227, 411. There, there was no certificate that the stat- 
utes were published by authority. The showing simply was that 
the Secretary of State had compared them with th eoriginal and 
found them correct. They were not published by authority of 
the State, but by a private individual. 

The particular statute relied upon by the defendant, which ap- 
pears in this book, reads as follows; to wit :— 

Sec. 92 [Laws N. Y., 1892, p. 1972, c. 690]. No forfeiture 
of policy without notice. No life insurance corporation doing 
business in this State shall declare forfeited or lapsed any 
policy hereafter issued or renewed, and not issued upon the 
payment of monthly or weekly premiums, or unless the same 
is a term insurance contract for one year or less, nor shall any 
such policy be forfeited or lapsed, by reason of non-payment 
when due of any premium, insterest or installment, or any 
portion thereof required by the terms of the policy to be paid, 
unless a written or printed notice, stating the amount of such 
premium, interest, installment or portion thereof, due on such 
policy, the place where it should be paid, and the person to 
whom the same is payable, shall be duly addressed and mailed 
to the person whose life is insured, or the assignee of the 
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policy, if notice of the assignment has been given to the cor- 
poration, at his or her last known postoffice address, postage 
paid by the corporation, or by an officer thereof, or person 
appointed by it to collect such premium, at least fifteen, and 
not more than forty-five, days prior to the day when the same 
is payable. 

The notice shall also state that unless such premium, in- 
terest installment, or portion thereof, then due shall be paid 
to the corporation, or to a duly appointed agent or person 
authorized to collect such premium by or before the day it 
falls due, the policy and all payments thereon will become for- 
feited and void except as to the right to a surrender value, or 
paid-up policy as in this chapter provided. 

li the payment demanded by such notice shall be made with- 
in the time limited therefor, it shall be taken in full compli- 
ance with the requirements of the policy in respect to the time 
of such payment; and no such policy shall in any case be for- 
feited or lapsed until the expiration of thirty days after the 
mailing of such notice. 

The affidavit of any officer, clerk or agent of the corpora- 
tion, or of any one authorized to mail such notice, that the no- 
tice required by this section has been duly addressed and 
mailed by the corporation issuing such policy shall be pre- 
sumptive evidence that such notice has been duly given. 


On January 5, 1894, the defendant company, acting under this 
statute, mailed the assured the following notice :— 


B. 23121. Des M. William J. Summitt, Carson, Iowa. 
The United States Life Insurance Company. In the City of 
New York. 261, 262, 263 Broadway, New York. Notice is — 
hereby given pursuant to chapter 690 of the Laws of New 
York, of 1892, that the annual premium on Policy No. 75,338, 
amounting to $30.54, will fall due and be payable to the com- 
pany, at its office in the city of New York, on January 27, 1894, 
— if said policy be in force on that day. And unless such pre- 
mium be paid to the company, or to a person authorized to 
collect such premium, holding the company’s receipt therefor 
signed by the president, secretary, assistant secretary or actu- 
ary, by or before the day it falls due, or within ten days there- 
after (ten days’ grace being hereby allowed) the policy and all 
payments thereon will become forfeited and void, except as 
to the right to such paid-up policy or surrender equity as the 
policyholder may be entitled to under the provisions of said 
chapter, or by the terms of said policy. C. P. Fraleigh, Sec- 
retary. 


Conceding, arguendo, that the statute which we have quoted 
was in force when this notice was sent, appellant contends that 
it was insufficient in the following particulars: First. Because 
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the person who sent it was not the corporation, nor an officer 
thereof, nor a person appointed by it to collect such premium. 
Second. Because of the condition in the notice, “if such policy be 
in force on that date.” Third. Because of this provision: “ Un- 
Jess such premium shall be paid to the company, or to the person 
authorized to collect such premium holding the company’s re- 
ceipt therefor, signed by the treasurer and secretary,” etc. 
Fourth. Because of the ten days of grace allowed. Fifth. Be- 
cause the premium receipt was sent to one Spinney, the defend- 
ant’s agent at Des Moines, without notice to the insured thereof. 
Of these in their order. 


The first point seems to be based upon a misconstruction of the 
statute. It says that postage must be paid by the corporation, 
or by an officer thereof, etc. But, if it read as contended by 
appellant, the notice was given by the secretary of the defend- 
ant, who was, of course, an officer thereof. The affidavit re- 
guired was made by a clerk or agent, or one authorized to mail 
the notice, as provided in the latter part of the statute quoted. 

The second point is wholly without merit. The statement 
made in the notice was for the protection of the company, and 
had no tendency to mislead or prejudice the rights of the as- 
sured. It was to save any question of waiver of prior defaults 
through the sending of the notice. 

The statement as to where the premium might be paid, which 
is referred to in the third objection, was for the benefit of the 
assured. He could advantage himself of the provision, or not, 
as he saw fit. If he was not notified as to the name and address 
of the agent who held the premium receipt, this in no manner re- 
lieved him from the necessity of paying the premium at the home 
office, as provided in his policy, and as suggested in the notice. 
If he was not advised as to who held the premium receipt, his 
duty was clear. 

Every matter of which the assured was entitled to notice with 
reference to the payment of his premium and of the conse- 
quences of his failure to do so, was set forth in the notice. The 
statement as to the ten days of grace could in no manner have 
misled or prejudiced the assured. At most, it amounted to a 
statement that if the premium was not paid within ten days after 
January 27, 1894, the time when it became due, the policy and 
all payments thereunder would become forfeited and void, ex- 
cept as to paid-up or surrender value. The ten days were 


allowed as a mere matter of grace, and the insured could not 
Vou. XXXIII.—40. 
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have been misled, as in N. Y. L. I. Co. vs. Dingley (35 C. C. A., 
245), relied upon by the appellant. 

The last point made by the appellant simply cast an additional 
burden upon the defendant, and that was to show that the per- 
son who held the premium receipt did not receive the premium 
from the assured. This burden was fully met by the defendant, 
for it showed that Spinney did not receive payment, and that the 
premium receipt sent him was returned to the defendant’s home 
office. 

Our conclusions as to the sufficiency of the notice find support 
in the following cases: Schuell vs. Mut. Life Ins. Co. (Sup.), 65 
N. Y. Supp., 889; McDougall vs. Provident Co., 135 N. Y., 551; 
Trimble vs. Life Ins. Co. (Wash.), 55 Pac., 429. We think the 
notice substantially met the requirements of the statute, and that 
it was sufficient. Fischer vs. Life Ins. Co. (Sup. 56, N. Y. Supp., 
260) is not in point, for the reason that the affidavit in this case 
was supplemented by the testimony of the person who made it, 
to the effect that he had mailed, stamped and properly delivered 
the notice. We have already referred to the only other cases 
cited by appellant, and find nothing therein which runs counter 
to our views. 

There is no pretense that the insured ever paid any of the pre- 
miums save the first one. Defendant has shown the giving of 
the requisite notice, under the New York law, and we think has 
sufficiently shown the non-payment of the premium in response 
thereto. True, the evidence as to non-payment is not absolutely 
conclusive, but remembering that the fact of non-payment is 
more difficult to prove than payment, we think it was sufficient, 
especially in view of the fact that there is no affirmative claim on 
hehalf of the plaintiff that any premiums after the first one were 
paid. 

Plaintitf is evidently relying on defendant’s inability to prove 
a forfeiture under the New York law, and, as defendant has 
shown substantial compliance with that law, and offered such 
proof as was in its possession regarding non-payment of premi- 
ums, we think it made out at least a prima facie case, and that a 
verdict for the plaintiff on such a showing could not have been 
sustained. 

The trial court was therefore right in directing a verdict for 
defendant, and the judgment is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


TAYLOR 
v8. 


GENERAL ACCIDENT ASSUR. CORP., Lim1TED.* 


The insured, under an accident policy, fell at the top of four stone steps 
leading to his office, and was picked up unconscious at the bottom. 
He died four days afterward from hemorrhages, due to rupture of 
blood vessels. There was evidence that he had no disease which 
could have contributed to the fall. 


Heid, That a finding that the fall was due to an accident was justified. 


Appeal from Court of Common Pleas, Berks County. Action 
by Sarah J. Taylor against the General Accident Assurance Cor- 


poration, Limited, of Perth, Scotland. Judgment for plaintiff, 
and defendant appeals. 


The following is the opinion of the court below (Endlich, J.): 

“The policy embodying the contract by whose terms the 
rights and liabilities of the parties are fixed provides for the pay- 
ment of $5,000 to the widow of the insured upon his death 


From injuries which are the direct and proximate result of, 


and caused solely and exclusively by external, violent and ac- 
cidental means, 


And not 

Directly or indirectly * * * from disease in any form either 

as cause or effect. 

“The plaintiff, asserting a liability upon defendant to pay the 
indemnity, assumed the burden of proving every element needful 
to establish it. Necessarily, this involved a showing not only 
that the deceased fell, and died from the effects of the fall, but 
also that the fall was accidental, and not the result of disease in 
any form. There can be here no doubt as to the fact of the 
fall, or of its fatal consequences; but as to the cause of it, which 
becomes the material inquiry, there is, as laid down in Keefer 
vs. Pacific Mut. Life Ins. Co. (201 Pa., 448), at page 455 (201 
Pa.), ‘no presumption as between disease and accidental cause, 
within the term of the policy.’ Has, then, the plaintiff, in her 
testimony, shown that from which the jury might lawfully find 
that the fall was accidental? 

* Decision rendered, March 14, 1904. 
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“It must be observed at the outset that there is no evidence to 
show just how the fall occurred—whether by tripping, by slip- 
ping, by a misstep or sudden turn causing decedent to lose his. 
balance, or by any other specific kind of accident. From a dis- 
tance of about 150 or 250 feet, on a moonlight night, the de- 
ceased was seen mounting the four sandstone steps (a rubber 
mat lying upon the top one) at the entrance to his office, and to 
fall. Immediately afterward he was found lying at the bottom of 
the steps on his left side, his feet toward the steps, his head on 
the ground, his left arm broken, and the left side of his face and 
head cut and bruised. His office keys were subsequently discov- 
ered on the office doorstep. He was not then unconscious, but, 
in answer to a question put to him, intimated that he did not 
know how he came to fall. Assisted by the person who saw him 
fall and helped him up, he walked to his house, a distance of 
about 375 feet, and expressing a desire to rest, sat down on the 
porch. There he fainted, whereupon he was carried into the 
house. When medical aid arrived, within about two hours after 
the fall, he was ‘suffering from shock, almost to the verge of 
collapse,’ and shortly taken with a violent hemorrhage. This 
hemorrhage, and those occurring subsequently, were due to the 
rupture of blood vessels in the stomach, resulting from the fall; 
and death ensued within four days from these hemorrhages, to- 
gether with inflammation of the brain consequent upon concus- 
sion sustained in the fall. The medical gentlemen who attended 
the decedent during the last days of his life, and who were ac- 
quainted with him, and had previously ministered to him pro- 
fessionally for insignificant ailments, unite in testifying that 
there was nothing in his condition indicating that he was 
afflicted with any disorder that might have contributed to the 
fall or to his death. 

“Whilst in this respect there is a clear distinction between the 
present case and Keefer vs. Ins. Co., supra, where the ‘medical 
testimony was strongly in support of the theory that death re- 
sulted from uremic poison (page 455, 201 Pa.), it may be that 
even this distinguishing feature, standing alone, would not be 
sufficient to meet the burden of proof imposed upon the plaintiff. 
It may be that, in order to establish the purely accidental char- 
acter of the fall, the negative showing that, in his condition 
some hours later, as observed by the physicians, acquainted, to 
the extent they were, with his previous history, there was noth- 
ing apparent to which they could ascribe it, does not answer the 
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requirement of affirmative proof of accident. On the other hand, 
it surely cannot be successfully contended that nothing will an- 
swer that requirement, save direct proof of the precise means 
by which the fall was brought about. If that were the rule, no 
' accident could ever be inferentially established, and no accident 
resulting in immediate death or loss of consciousness could ever 
become a ground of recovery under a policy like this, unless it 
happened in the presence of witnesses, and in such manner as to 
impress upon them its exact details. On the contrary, it must 
be true that the accidental character of a fall may be proved by 
circumstances, just as any other fact may be so proven; the test 
of the sufficiency of the circumstances adduced always being 
that, viewed as a whole, they reasonably exclude, by their pre- 
ponderating probative weight, any other explanation founded in 
the evidence. See Phila. Trust, etc., Co. vs. Phila., etc., R. R. 
Co., 160 Pa., 590, 594; and Wills, Circ. Evid., pp. 189, 190. Nor 
can it be indispensable that they establish a specific one of a 
number of accidental causes equably reasonably suggested by 
the evidence. It must be enough if they fairly exclude design or 
disease as a cause inferable consistently with the evidence, and 
thus justify the conclusion that the occurrence is to be referred 
to the general head of accident. In this sense, where the proc- 
ess of elimination applied under the evidence removes the infer- - 
ence of design or disease, and yet the proofs do not single out 
any particular one of a variety of fortuitous occurrences capable 
of accounting for the result consistently with the evidence—i. e., 
where it is satisfactorily shown that there must have been an 
accident, but, as among a number of reasonably supposable 
species of accident, it is unknown which occurred—it is certainly 
accurate to say, as has been said in Ins. Co. vs. Burroughs (69 
Pa., 43, 51); Burkhard vs. Ins. Co. (102 Pa., 262, 268), and Hey 
vs. Guarantor’s Liability Indemnity Co. (181 Pa., 220, 224) that 
a case of death or injury proceeding from an unknown cause is 
a case of accidental death or injury. 

“ Now, here we have the case of a man about fifty-eight years 
of age, six feet in height, and one hundred and eighty pounds in 
weight, of moderate habits, attending to his business duties and 
in normal health and good spirits up to a few moments before 
his iniury, never before afflicted with vertigo or any kindred dis- 
order, and his subsequent condition exhibiting no evidences of 
any disturbing seizure or affection. He was seen to ascend the 
steps already described, and to fall. The distance from which he 
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was seen, and the uncertain light, forbade exact observation of 
details. His position at the bottom of the steps was not that of 
one suddenly stricken down by disease or helplessly collapsing. 
His consciousness had not left him, nor his will power, for he 
was able to walk to his house. The blood that was upon him * 
came from the cuts he sustained in falling. The hemorrhages 
came later, and were the result of the fall. It may be that all this 
does not absolutely exclude the possibility of a seizure of some 
kind as the cause of the fall; but it certainly goes to the extent 
of reasonably excluding both design and disease as an explana- 
tion of the fall founded in the evidence, by making it vastly more 
probable that the cause of it was one of those innumerable acci- 
dents which, common experience teaches, may intervene with 
disastrous effect between the raising of a foot and the putting 
down of it. Whether the precise thing that happened was that 
the deceased stubbed his toe against the top step, or the mat 
lying upon it, or slipped, or, by a sudden turn, lost his balance, 
or whether several of these contingencies combined to bring him 
to fall, may be matter of uncertainty. Were it material to de- 
termine which it was, the jury could not be permitted to guess 
at it. But there is no occasion for guessing at it, for, so long as 
the evidence fairly points to one or more of these things as the 
probable cause of the fall, rather than to an internal disorder— 
so long as, to quote Merrett vs. Preferred Masonic Mut. Acct. 
Ass’n (Mich., 57 N. W., 169), relied on by defendant’s counsel, 
there is ‘some evidence tending to show that death resulted from 
accident, rather than design or natural causes’—a prima facie 
case is made out, and the requirement of affirmative proof of an 
accident is satisfied. Nor is the inference of accident, supported 
as it here is, obnoxious to the criticism that it is an inference 
based upon a mere presumption. Such was the objection to the 
inference of accidental injury in Keefer vs. Ins. Co., supra, in 
the absence of any direct proof as to the ‘fact, the cause or the 
effect’ of the alleged fall: Page 455, 201 Pa. In other words, 
there was no direct proof of the fall, nor, of course, of any cir- 
cumstances attending it. It was contended that the fact of a fall 
might be inferred from the injury, and the fact that an accident 
caused the fall presumed from the inference that there was a fall. 
In this case there is direct proof of the fall and of its effect, and 
the inference of the accidental character of the fall is sought to 
be based upon a view of all the proven circumstances preceding, 
attending and following it. One of these circumstances, to be 
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sure, is the alleged fact of the deceased’s health at the time—the 
absence of any internal disorder likely to contribute to the fall. 
That very important fact must rest upon the evidence as to his 
condition before and after the fall. But it springs from that 
evidence, if believed by a jury, not as a mere presumption, but 
as a proven fact. In the language of Mr. Justice Dean in Lerch 
vs. Bard (162 Pa., 307, 315), here peculiarly applicable, it ‘is not 
a mere presumption in any other sense than that all facts not 
mathematically demonstrable are more or less presumptions. It 
is a fact proven by every circumstance indicative of’ it. It was 
competent, therefore, for the jury, having found it as a fact, to 
base upon it the inference that the cause of the fall was acci- 
dental. Nor is its availability for that purpose necessarily im- 
paired by the decedent’s intimation that he did not know how he 
came to fall. That this admission, standing alone, is consistent 
with the theory of a sudden attack of vertigo, or something of 
that sort, as the cause of the fall, cannot be questioned. But 
neither is it inconsistent with an inference of accidental falling, 
especially when looked at in connection with other relevant facts 
already referred to. Indeed, it seems most natural that a man 
who, while ascending a short and thoroughly familiar flight of 
steps, as one in normal health and spirits would be apt to ascend 
it, was suddenly overthrown by some trivial accident, and who, 
in falling with the momentum of his height and weight, sus- 
tained the injuries and the shock the deceased sustained, would 
be unable to tell just how the thing occurred. It happens some- 
times in cases of severe personal injuries that the injured party 
undertakes to narrate in minute detail the precise manner in 
which the accident took place. But a careful analysis of his nar- 
rative, and a comparison of it with the established or conceded 
facts of the case, will perhaps in most of these instances show 
that what he is telling is the theory of the occurrence which he 
has subsequently reasoned out, and which he honestly mistakes 
for actual recollection. 


“What has been said leads to the conclusion that plaintiff’s 
right, under the evidence, to recover in this case, cannot, as a 
matter of law, be negatived, and therefore that the verdict of the 
jury in her favor must stand. The rule to show cause is dis- 
charged.” 


Argued before Fell, Brown, Mestrezat, Potter and Thomp- 
son, JJ. 
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C. H. Ruut and InngEs & WILLIAMS, for Appellant. 
FREDERICK W. NICoLts and CHESTER N. Farr, JR., for Ap- 
pellee. 
PER CURIAM. 
This judgment is affirmed on the opinion of the learned judge 
of the Common Pleas. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


‘SCHMAELZLE 
vs. 
LONDON & L. FIRE INS. CO. ET at.* 


The property was covered by thirty-one blanket policies on buildings, 
machinery and stock, as a whole, and by three policies covering 
specific amounts on each item, and all contained the usual contribu- 
tion clause, providing that the policy should be liable for no greater 
proportion of the loss on the described property than the amount 
thereby insured bore to the whole insurance. 


Held, That the total blanket insurance is to prorate with the specific on 
the first item, then the amount of the blanket, less its liability on the 
first item, is to prorate with the specific on the second item, and so 
on, the items being taken in the order of the greatest loss, where this 
produces substantial equity to all parties. 

Case reserved from Superior Court, New Haven County. 
Action by Adam Schmaelzle against the London & Lancashire 
Fire Insurance Company and others, to recover on fire policies. 
Case reserved on an agreed statement of facts for the advice of 
the Supreme Court of Errors, 


Wi..iaAM B. STODDARD and GEORGE R. COOoLEy, for Plaintiff. 

GrorGE A. Fay and WiLiIAM L. Bennerr, for Defendant 
Williamsburgh Fire Ins. Co. and others. 

James H. Wess, for Defendant London & Lancashire Fire Ins. 
Co. and others. 

PRENTICE, J. 

The plaintiff is the owner of premises upon which stood a 
brewery and shed. In the brewery were machinery and stock. 
Upon the buildings, machinery and stock the plaintiff carried in 
some thirty-four companies insurance against fire, aggregating 
$60,000 in amount. These policies were all of the standard form, 
and contained the following provision :— 
* Decision rendered, January 7, 1903. 
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This company shall not be liable under this policy for a 
greater proportion of any loss on the described property 
* %* * than the amount hereby insured shall bear to the 
whole insurance, whether valid or not, or by solvent or in- 
solvent companies, covering such property. * * * 


Thirty-one of the policies, covering insurance for $55,000, were 
of the kind known as “blanket” or “compound” policies; that 
is, they insured said buildings, machinery and stock as a whole, 
and without distributing the amount of the insurance among 
the several items. The remaining policies, containing insurance 
for $5,000, were of the kind known as “specific;” that is, the 
amount insured thereby was distributed among the several items 
of property, a specified amount to each item. Each of these 
specific policies covered in the whole precisely the same prop- 
erty as did the compound insurance, but distributively. This 
distribution was uniform among the specific policies, and was 
among four separate items; to wit, the main or brewery build- 
ing, stock, machinery and shed; as follows: $1,634.88 on the 
brewery, $1,839.21 on the stock, $1,498.64 on the machinery, and 
$27.24 on the shed. A fire damaged the brewery, stock and 
machinery. The sound value of the property insured was $59,- 
982, divided as follows: Brewery, $20,586; stock, $11,085; 
machinery, $28,111; and shed, $200. The loss by the fire was 
mutually adjusted at $42,953, distributed as follows: Brewery, 
$15,115; stock, $11,085; machinery, $16,753, and shed, o. 

It is conceded that the assured is entitled to receive from the 
defendants the amount of his loss above stated. The only ques- 
tion in the case is one between the several defendants as to the 
sums which each should pay. Between the blanket insurers 
there is no dispute, and between the specific there is none. The 
contention is between the two classes of insurers, and is as 
to the method to be employed in the apportionment of the 
loss in view of the provisions as to prorating which ap- 
pear alike in all the policies, and which has been quoted. 
It is clear that the compound and the specific insurance must be 
brought together in the prorating. This necessarily involves an 
adjustment by separate items, and the application in some way 
of the blanket insurance to each item covered by specific insur- 
ance. The question is as to how this shall be done. The claim 
of the blanket insurers is that their policies should, for the pur- 
pose of the distribution of the loss, be converted into specific 
ones; specific amounts under the policies being set out to each 
item upon which there is specific insurance, so that, for the pur- 
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pose of determining the amount that any blanket policy shall 
contribute toward any item of loss upon which there is specific 
insurance the ‘amount of the blanket policy’s insurance upon 
such item and the total amount of insurance thereon shall be 
computed upon the basis thus ascertained. The methods sug- 
gested for making this conversion from compound to specific are 
two, both of which are claimed as having the approval of au- 
thority and experience. One method is to distribute the amount 
of the blanket policy over the property insured by it so that the 
items bearing specific insurance shall be credited with insurance . 
to such a proportionate amount of the whole as the sound value 
of the specific item bears to the sound value of the whole. The 
other is to make this conversion upon the basis of the respective 
losses upon the property insured. The specific insurers, upon 
the other hand, contend that there should be no such conversion, 
but that in adjusting each item of loss the total amount of insur- 
ance thereon and the amount insured by each blanket policy be 
determined by including the entire amount of the compound in- 
surance which has not been previously exhausted in adjusting 
some other item. The widely differing results to which the two 
claims might lead are apparent. In making these claims, and 
others which are incidental to them, all the parties concede that, 
whatever general rule of apportionment of loss may be adopted, 
it must, in so far as it is not directly prescribed by the contract, 
yield in case of need to the interests of the assured. The first 
requisite of any method of apportionment sought to be applied 
must be the assured’s protection to the full extent of his rights 
under his policies. Any method which, in a given case, fails to 
afford him the full measure of his just indemnity, must give place 
to another which will. In the present case the plaintiff has no 
concern as to which of the suggested modes be adopted in dis- 
tributing his loss among his insurers. The interests of the lat- 
ter are alone involved. The whole question arises out of the 
application to the facts of the case of the provisions of the pro- 
rating clause in the policies. Each insurer has not entered into 
an unqualified obligation to indemnify the assured to the extent 
of his loss, or to the extent of his loss limited to the amount of 
the policy. It has made a contract which gives it, as against the 
assured, a benefit arising from coinsurance. It stipulates that its 
liability shall be limited in amount dependent upon the exist- 
ence and amount of such coinsurance. The policy expressly 
states how its liability shall be determined. The question, there- 
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fore, becomes one of contract construction. It is not one of 
equitable determination in the absence of an agreement, as was 
the case in certain of the adjudicated cases. We are not called 
upon to adjust the equities between coinsurers, one having paid. 
more than his fair share of the loss. We are not dealing with 
the doctrine of subrogation. The parties have recorded their 
agreement, and we have only to determine its meaning, and en- 
force it. 
The policy provision, to restate its pertinent portion, is :— 


This company shall not be liable under this policy for a 

greater proportion of any loss on the described property 

* * than the amount hereby insured shall bear to the 
whole insurance. 

It is thus provided that the mode to be employed in determin- 
ing the extent of liability is purely a mathematical one, involving 
the stating of a problem in simple proportion. The three known 
terms of the proportion, from which the fourth; to wit, the 
amount of the liability under the given policy, is to be deduced, 
are stated to be the whole insurance, the amount insured under 
the policy, and the loss. The loss is in this case an ascertained 
sum. In any it is a determinable one. Where the given policy 
is a specific one, the second term is also a definite one, and only 
the first remains open to question. If the given policy is a 
blanket one, then both the first and second terms are subject to- 
dispute. An answer to a single question, however, resolves all. 
That question which thus stands out as the controlling one in the 
situation is thus seen to be this: “ By the terms of a blanket 
policy, what amount of insurance attaches to each item embraced 
within the insurance?” The answer to this question is not a 
hidden one. The characteristic features of a blanket policy are 
well understood. Its very essence is that it covers to the full 
amount every item of property described in it If the loss upon 
one portion or item of the property exhausts the full amount 
of the policy, the whole insurance must be paid. There can be 
no apportionment of it. In the absence of a prorating clause, 
one blanket insurer among many insurers, whether blanket or 
specific, may be sued, and he must pay the whole loss, if it is not 
in excess of his policy. His payment will give him certain equi- 
table rights of contribution as against his coinsurers, but his 
legal obligation to pay the assured cannot be questioned. The 
contract holds him to that. These principles are elementary: 
Joyce, Ins., § 2492; May, Ins. (3d Ed.), § 13; Ostr., Ins., § 204. 
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It is in such particulars as these that blanket policies differ from 
specific. The difference is one which inheres in the nature of 
the two contracts, and has its recognition in the accepted advan- 
tages of a blanket policy to the assured and its disadvantages to 
the insurer, and in the more exacting terms which are custom- 
arily demanded for its issue. The answer to our question must, 
therefore, be that the whole amount insured by a blanket policy 
attaches, and invariably attaches to each item thereunder. The 
blanket insurers concede the peculiar character which in general 
inheres in such policies, but they say that for the purpose of the 
contributing clause they are entitled to an apportionment of 
their insurance in cases of adjustment in connection with specific 
insurers. We fail to see anything in this claim but an appeal 
from the contract made to assumed principles of fairness and 
equity. It certainly does not rest upon any logical foundation. 
The palpable answer to it is found in the fact that the question is 
one of legal construction of an express contract obligation, and 
not of equitable determination. The parties having made a con- 
tract, the courts are powerless to change it. What the blanket 
insurers ask is, in effect, that there be read into their policies a 
provision which is not there. Had the parties wished, this pro- 
vision might easily have been incorporated. It was not, and the 
contract must stand as made. 


We have thus far discussed the question at issue as one of rea- 
son, and not of authority. The analogous cases are few. They 
are, however, to be found. Concerning them it has to be con- 
fessed that the majority which have arisen under the operation 
of the prorating clause have adopted the compound insurers’ 
view. It is noticeable, also, that of these all, save a few, state the 
proposition as a dictum, or imply its correctness without argu- 
ment or reason therefor. Such are the cases of Blake vs. Insur- 
ance Co., 12 Gray, 272; Cromie vs. Insurance Co., 15 B. Mon., 
432; Lesure Lumber Co. vs. Mutual Fire Ins. Co., 101 Iowa, 514. 
In Chandler vs. Insurance Co. (70 Vt., 562) the court attempts 
to give a reason for this position. It is contained in these words 
only: ‘As by their terms the specific policies cannot be con- 
verted into blanket policies, it necessarily follows that the only 
way in which the loss can be adjusted is to turn the blanket poli- 
cies into specific ones.” This is a clear case of a non sequitur. 
The syllogism involved assumes for its major premise the exist- 
ence of a necessity which does not exist. It is practically as 
simple to adjust a loss by not apportioning as by apportioning 
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the blanket insurance. In Ogden vs, Insurance Co. (50 N. Y., 
388) the court finds its reason in the fact that it was unreason- 
able to assume that any of the parcels included in the blanket 
insurance was overinsured where the total insurance was not in 
excess of the total value. What method of adjustment this 
argument would have led the court to adopt had concurrent com- 
pound policies for different gross sums been involved was not 
stated. An assumption of that situation sufficiently discloses the 
fallacy of the case. Of all these cases it is to be observed that 
none attempts to lay down a rule of universal, or even general, 
application. They treat each case of itself, conceding that in the 
next the rule might not apply. The trouble has been that in 
ignoring the contract all has been left to arbitrary and uncer- 
tain action, which fairness and equity in the given cases seemed 
to dictate. In Page vs. Insurance Co. (20 C. C. A., 397) the other 
side of this question is distinctly avowed. The decision is put 
squarely upon the terms of the contract. The argument, al- 
though brief, is substantially that which has guided us. The 
position assumed in the case last cited seems to have the ap- . 
proval of Joyce in his latest work: Joyce, Ins., § 3457. In 
Sherman vs. Insurance Co. (39 Wis., 104), also, this doctrine re- 
ceives at least implied sanction. 


One other point remains to be considered. As the existence 
of the specific policies compels the adjustment of the loss by 
items, these items must be taken up in some order. This order 
might very materially affect the result, both as respects the com- 
panies and the insured, since that portion of a blanket policy 
which is exhausted in the settlement upon the first item no 
longer remains to be applied to the second item, and so on 
through the list. This matter of order is one upon which the 
policies in suit and policies ordinarily are silent. Evidently noth- 
ing remains but some arbitrary selection, in which the considera- 
tions influencing a choice should be what, on the whole, under 
the conditions, best satisfies the ends of fairness and justice as 
between the companies, the assured being given his rightful 
amount of indemnity. A little study of the peculiar situations. 
which may arise may convince one that no rule of universal and 
unvarying application can be safely laid down. Whether one 
suggests the order of the greatest losses, or of the least losses, or 
the order of the enumeration in the special insurance, or an order 
to be determined by lot,—two, at least, of which methods appear 
to have been used,—or some ather order, he will quite likely be 
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met with an assumed situation in which his system seems to fail 
to fully accomplish equity and justice. Fortunately we have no 
need to search for a universal rule. In the present case it mat- 
ters not to the assured, and little to the insurers, what order of 
adjustment is adopted. The order first indicated; to wit, that 
of the greatest losses, is one which, as a general rule, has some 
considerations in its favor. In this case it works out substantial 
equity and justice to all concerned. We therefore select it for 
the purposes of this case as, on the whole, the best. 

The superior court is advised that in the adjustment of the 
plaintiff's loss and its apportionment among the defendant com- 
panies the items upon which there was loss be taken up in the 
order of the greatest losses, the whole property being divided 
for this purpose into items corresponding to those designated in 
the specific insurance; that in computing the total amount of 
insurance upon the first item the full amount of the blanket in- 
surance be applied, and that the amount of any given blanket 
policy be regarded as the amount of insurance upon the item 
under such policy; that with respect to the second and subse- 
quent items the same rule be adopted, save that the total amount 
of insurance thereon be reduced by the amount of blanket in- 
‘surance already exhausted in the settlement upon former items, 
and the amount of insurance under any given blanket policy like- 
wise reduced by the amount thereof used in prior adjustments, 
and that judgment be rendered against the several defendants 
according to the results thus obtained. The other judges con- 
curred. 
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SUPREME COURT OF ILLINOIS. 


SUPREME LODGE KNIGHTS & LADIES OF HONOR 
v8. 


MENKHAUSEN Et AL.* 





The rules of a benevolent society provided that the benefit should be 
payable to the person designated by the member in the certificate, 
and might be made payable to certain designated classes of relations. 
By the statutes regulating these societies certain classes of relatives 
ene also designated who may be made payees, such as the widow, 

eirs, etc. 


Held, That where the certificate was on the life of the wife, and was pay- 
able to her husband, and she was murdered by him, recovery on the 
certificate was not thereby defeated. 


Held, That the criminal act merely placed the beneficiary outside the 
class designated by the statute, and the legal heirs might recover as 
being next in order, though the certificate was payable specifically to 
the beneficiary. 


Appeal from Appellate Court, Fourth District. Action by 
Olivie Menkhausen and others against the Supreme Lodge 
Knights and Ladies of Honor. From a judgment of the Appel- 
late Court (106 Ill. App., 665) affirming a judgment for plaintiffs, 
defendant appeals. 


J. M. Haiti (Asncrart & Asucrarr, of counsel), for Appel- 
lant. 

TURNER & HOLDER, for Appellees. 

Scort, J. (after stating the facts). 

The beneficiary named in a benefit certificate who feloniously 
takes the life of the insured cannot recover from the fraternal 
beneficiary society, and it is now urged that public policy also 
requires us to hold that in such a case there can be no recovery 
by any person whomsoever against such a society, and that un- 
der such circumstances not only is the certificate void, but the 
obligation of the society to pay to any one whomsoever is can- 
celed, and rendered absolutely inoperative. The cases relied 
upon by appellant are of two classes: First, where the insured 
was murdered by the beneficiary, and suit was brought by the 
criminal, or some one claiming through him; and, second, where 
the insured was executed in pursuance of the sentence of a court 
of competent jurisdiction for a crime committed by him or her. 


cocsstalegnbipsitaapesencncanenaestesinateainepsentaiga caida inieetieieeascaatiaguata legit eis ijeiataetiitsiininiasiimainiihiaibaeciiiitin iat 
* Decision rendered, April 20, 1904. The facts sufficiently appear in the syllabus and 
opinion —Ep. Ins. Law Journal. 
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Neither class of cases is in point here. The only reason in favor 
of appellant’s contention that seems to us of weight is found in 
the fact that the beneficiary might be incited to commit murder 
by the fact that, if unable to collect the benefit himself, it would 
be payable to some other person or persons in whose welfare he 
was interested. Human experience teaches that those willing to 
commit murder and assume the risk of punishment for the bene- 
fit of others are so few in number that consideration thereof be- 
comes well-nigh inconsequential. But, even were it otherwise, 
if the rule suggested by appellant were established, it is per- 
ceived that the society would then profit by the murder, and an 
incentive be created for the destruction of the life of the insured, 
that the interest of the insurer might be advanced. The contract 
between the society and the insured contained no provision ab- 
solving the society from liability in the event that she was mur- 
dered by the beneficiary, and public policy does not require us to 
read such a condition into the agreement. [If it did, it would also 
require us to hold that the beneficiary could not recover on the 
policy if the insured was murdered by another, acting independ- 
ently of and against the desire of the beneficiary, because it is. 
within the realm of possibility that such other, without the con- 
nivance or knowledge of the beneficiary, might commit the crime 
solely for the purpose of enriching the latter. If societies of the 
character of appellant desire to be protected from such con- 
tingency, that object must be accomplished by a condition to 
that effect written into their contracts, failing which the law will 
not absolve them from liability: Cleaver vs. Mutual Reserve 
Fund Life Ass’n, 1 Q. B., 147; Schmidt vs. Northern Life Ass’n, 
112 Iowa, 41. In the absence of a contract to that effect, public 
policy will not permit the society to appropriate unto itself the 
fund which it has agreed to pay, merely because the life of the 
insured has been unlawfully taken. 

It is suggested, however, that this certificate was payable alone 
to Gustav Menkhausen, and that no recovery can be had thereon 
except by him, or by those claiming through him, and that, as 
he cannot recover, no one can recover on the certificate. We do 
not regard this as a suit upon the certificate. A careful exami- 
nation of the declaration leads us to conclude that it is a suit to 
recover the benefit, $1,000, which the appellant undertook, by 
its constitution and by-laws, to pay to the person, within certain 
classes, who should be designated by Elizabeth Menkhausen;. 
and that, the action is upon the obligation of appellant as evi- 
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denced by its constitution and by-laws, and not upon the cer- 
tificate. These rules or laws of this organization recite its pur- 
pose to be the establishment of a relief fund, from which, upon 
the death of a member, a benefit shall be paid to the person des- 
ignated by the member in the certificate, and that such benefit 
may be made payable by the member to the wife or husband, the 
children, grandchildren, parents, certain other persons of the 
whole or half blood, or the next of kin who would be distributees 
of the personal estate of the member, in the order above named. 
By the act of 1887, which was in force when the certificate in 
question was issued, it was provided, in substance, that societies 
of the class to which appellant belongs might be organized for 
the purpose of furnishing benefits, upon the death of a member, 
To the widow, heirs, relatives, legal representatives or the 
designated beneficiaries of such deceased member.—[ Laws 
1887, p. 205, § I. 
By the act of 1893 (Laws 1893, p. 130), which became effective 
a few months after the issuance of this certificate, it was provided, 


so far as material here, that payment of death benefits should be 
made only to the 


Families, heirs, blood relations, affianced husband or affianced 
wife of, or to persons dependent upon, the member.—[ Hurd’s 
St. 1895, c. 73, par. 58. 

It will be observed that by the spirit of each of these three en- 
actments the children of the deceased would stand next in order 
after the husband or wife. ‘“ Upon the death of a member, where 
the person claiming to be his designated beneficiary is outside 
of the classes eligible as beneficiaries of this insurance, the mem- 
ber’s heirs at law, who are within such classes, are entitled to the 
insurance. There being no selection of a beneficiary authorized 
to take, the fund goes to them: Palmer vs. Welch, 132 IIl., 141; 
Alexander vs. Parker, 144 Ill, —.” Baldwin vs. Begley, 185 
Tll., 180. We think the correct view to take is that Gustav 
Menkhausen, by his act in taking the life of his wife, placed him- 
self outside the classes from among whom she might designate a 
beneficiary, and he could not thereafter take the fund, or any 
part thereof, either as the beneficiary named in the certificate or 
as heir or heir at law of his wife. The situation, so far as his 
rights and those of appellees and appellant are concerned, we 
think, is precisely the same as though, after the issuance of this 
certificate, he had been divorced from Elizabeth Menkhausen, 


and she had thereafter died without having any alteration made 
Vou. XXXIII.—41. 
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in the certificate. Under such circumstances he would have no 
interest in the certificate. but the proceeds thereof would be pay- 
able to the heirs of the insured, nothing to the contrary appear- 
ing in the certificate, the constitution and by-laws of the order, 
or the laws of the State under which it operates: Tyler vs. Odd 
Fellows’ Mutual Relief Ass’n, 145 Mass., 134; Schonfield vs. 
Turner, 75 Tex., 324; Order of Railway Conductors vs. Koster, 
55 Mo. App., 186. In Schmidt vs. Northern Life Ass’n, supra, 
and in Cleaver vs. Mutual Reserve Fund Life Ass’n, supra, 
growing out of the Maybrick murder, the same question was 
presented as is now before us. In both cases it was held that the 
fact that the beneficiary had murdered the insured did not cancel 
the obligation of the insurer, and in both cases the adminins- 
trator of the insured was allowed to recover on the theory that 
the insurer held the fund in trust for the estate of the deceased; 
and in the case at bar it is argued that, if there could be a recov- 
ery at all, it must, under the authority of these cases, be in the 
name of the administrator of the estate of Elizabeth Menkhausen. 
It is very evident that neither the constitution and by-laws of 
appellant, nor the laws of this State, contemplate the payment of 
a benefit of this character to the administrator of the member. 

The purpose is to pay it directly to the beneficiary, whoever 
that may be, without the intervention of administration; and 
where, as here, the law determines the persons who are entitled 
to the fund, the suit is properly brought in the names of such 
persons, and in this case there is no occasion for a resort to 
equity. 

Rule 15 (47 N. E., vii.) of this court indicates the manner in 
which a brief and argument should be prepared for presentation 
here. Counsel on both sides of this controversy have failed to 
observe that rule. A compliance therewith is materially helpful 
in the consideration of causes in this court. It should be fol- 
lowed in every instance. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 
METROPOLITAN LIFE INS. CO. 


ve. 


PEOPLE.* 





a 


The soliciting agent, without the knowledge of his company, allowed a 
rebate on the premium of a policy which he had negotiated in con- 
nection with his assistant superintendent, but returned to the com- 
pany the full amount of premium, less his commissions, to which it 
was entitled. Agents were not authorized to rebate by the com- 
pany, and the practice was explicitly prohibited in its rate book. 


Held, The company was liable for the violation by its agents of a statute 
forbididng discrimination between insurants of the same class and 
equal expectation of life, under a penalty of $500. 


Held, That while a principal is not, as a general rule, responsible for 
criminal acts of its agent, when unauthorized, the nature of insur- 
ance and the interest of the public in it, subject to regulation by the 
police ‘power and make it responsible for the act of the agent within 
the scope of his authority, in violation of the statute. 


Held, That the fact that the original action was begun against the assist- 
ant superintendent as well, and that the name of the agent was af- 
terward substituted, and he, being beyond the jurisdiction of the 
court, was not served, did not affect the case. 

Error to Appellate Court, Fourth District. Action by the 
people against the Metropolitan Life Insurance Company. 
Judgment of the Appellate Court, Fourth District (106 IIl., 516), 
affirming a judgment for plaintiff, and defendant brings error. 


WHITNEL & GILLESPIE, for Plaintiff in Error. 


DAVID J. CowAN, for the People. 
CARTWRIGHT, J. 


The State’s attorney of Jackson County brought an action of 
debt in the name of the people of the State of Illinois, in the 
Circuit Court of said county, against the Metropolitan Life In- 
surance Company and M. M. Maddox, to recover the statutory 
penalty for a violation of the act in force July 1, 1891 (Laws 
1891, p. 107), prohibiting any life insurance company from mak- 
ing or permitting any discrimination between insurants of the 
same class and equal expectation of life. The declaration con- 
tained five counts, and charged that the defendant, the Metro- 
politan Life Insurance Company, was a life insurance company 
incorporated under the laws of the State of New York, and 
doing business in this State; that the defendant, M. M. Mad- 
dox, was an agent of said company; and that the said defend- 
"© Decision rendered, April 90,1908. 2 2 2 | 
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ants, in writing a life insurance policy on the life of Otis E. 
Harvick, made and permitted an unjust discrimination by paying 
and allowing to the insured a special rebate of a premium in the 
sum of $8.41. Defendants appeared, and filed a plea of nil debet. 
The cause was submitted to the court for trial without a jury, 
and it was proved at the trial that M. M. Maddox of Mound City, 
Ill., was an assistant superintendent of the insurance company ; 
that P. A. Johnson was an agent of the company, under Mad- 
dox, at Vienna, Ill.; that Maddox and Johnson negotiated with 
Otis E. Harvick, of Vienna, for insurance; that Harvick agreed 
to take two policies—one on his own life and another on the life 
of his mother; that the policy on the life of the mother was not 
issued, and Harvick thereupon refused to take the one issued on 
his own life; and that, after Maddox had left, Johnson arranged 
with Harvick to accept the policy and pay $10 premium, and 
the balance, $8.41, was rebated. The premium was $18.41, of 
which the agent was to receive $11.05 and the insurance com- 
pany $7.36. Johnson accounted to the company for $7.36, to 
which it was entitled. Agents of the insurance company were 
not authorized to allow any rebate, and the ratebook issued by 
the company prohibited rebates. At the conclusion of the evi- 
dence leave was given the plaintiff to amend the declaration by 
striking out the name of M. M. Maddox and inserting the name 
of P. A. Johnson. The alleged rebate occurred more than two 
years prior to the amendment, and the insurance company again 
filed its plea of nil debet and a plea of the statute of limitations 
of two years. Plaintiff demurred to the plea of the statute of 
limitations, and the demurrer was sustained. The insurance 
company then submitted propositions of law to the effect that, 
if the rebate was allowed by an agent without the knowledge and 
consent of the company, and the company had not ratified the 
act, it would not be liable; that there could be no recovery for 
any rebate allowed by P. A. Johnson, and that there could be no 
recovery for any such rebate by P. A. Johnson more than two 
years prior to the amendment of the declaration. These propo- 
sitions were refused by the court, and exception was taken to 
the ruling. There was no appearance by the defendant, John- 
son, and, the court not having acquired jurisdiction of him, the 
cause was continued as to him. The court found the insurance 
company guilty, and entered judgment against it for $500 and 
costs. From this judgment the insurance company appealed to 
the Appellate Court for the Fourth District, where the judgment 





1904.) Metropolitan Life Ins. Co. vs. People. 645 


was affirmed, and the writ of error in this case was sued out to 
review the judgment of the Appellate Court. 

It is first contended that the court erred in not holding to be 
the law the proposition that if the rebate was allowed by an 
agent without the knowledge and consent of the plaintiff in 
error, and it had not ratified the act, it would not be liable. The 
contrary of this proposition was decided in the cases of Franklin 
Life Ins. Co. vs. People, 200 IIl., 594, and Id., 200 IIl., 619. The 
suit, although civil in form, was brought for a penalty for a viola- 
tion of public law, and was, in effect, a criminal prosecution. 
The general rule is, as contended by counsel, that a principal is 
not liable criminally for an act of his agent committed without 
express or implied authority; but there have always been well- 
recognized exceptions to the rule, such as violations of the 
revenue laws, the creation or maintenance of nuisances, or the 
publication of libels. Well-recognized exceptions arise under 
police regulations prohibiting acts hurtful to the comfort, wel- 
fare and safety Of society, such as the adulteration of food and 
drink, the sale of intoxicating liquor in violation of law (Noecker 
vs. People, gt Ill., 494), or a failure to stop a train at a railroad 
crossing (Indianapolis & St. Louis Railroad Co. vs. People, 91 
Ill., 452). In such cases to give immunity to the principal would 
be to undermine and practically destroy the protection afforded 
to the people in general by the laws. The nature of the insur- 
ance business and the interest of the public in it are such as to 
subject it to regulation under the police power, and the statute 
which prohibits discrimination in favor of individuals between 
insurants of the same class and with equal expectation of life is 
a valid exercise of that power: 22 Am. & Eng. Ency. of Law 
{2d Fd.), 933. A corporation can only act through an agent, 
and the act of the agent within the scope of the business in- 
trusted to him is the act of the principal. If there is a violation 
of the statute, the law wisely throws the responsibility for the 
act upon the corporation, which has the best opportunity to pre- 
vent it; and it is liable whether it has authorized the act or not. 

It is next argued that the court erred in sustaining the de- 
murrer to the plea of the statute of limitations and refusing the 
proposition of law that there could be no recovery, under the 
amended declaration, for an offense more than two years prior 
to the amendment. The question whether Johnson could have 
pleaded the statute of limitations is not now involved, but, if he 
could, the plea is a personal privilege and defense, which can be 
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availed of only by the person for whose benefit the statute in- 
ures, or such other person as stands in his place or stead: Fish 
vs. Farwell, 160 Ill., 236. A mere change in a party to a suit 
does not, of itself, change the-cause of action or ground of re- 
covery; and, unless the cause of action is a new one, the 
amended declaration is not subject to the statute of limitations: 
Thomas vs. Fame Ins. Co., 108 Ill., 91. So far as plaintiff in 
error is concerned, the suit was begun within the time allowed 
by the statute, and, unless the amendment introduced a new 
cause of action, the demurrer was properly sustained. The 
question whether a new cause of action was introduced, or 
whether the identity of the original cause of action was pre- 
served, is to be determined as a question of law by an inspection 
of the original and amended declaration. The statute declares 
that the insurance company and agent shall be jointly and sev- 
erally subject to the penalty, and the charge in the original and 
amended declaration was that plaintiff in error and its agent, in 
writing a policy of insurance on the life of Otis E. Harvick on 
January 13, 1900, allowed to the said Harvick a rebate of $8.41. 
If the suit had merely been dismissed as to Maddox, or the 
averment as to him or his agency had been stricken out, the 
declaration would still have stated a good cause of action against 
plaintiff in error. The discontinuance as to Maddox and substi- 
tution of Johnson did not make the cause of action a new or 
different one, unless the name of the agent was a matter of 
essential description of the offense, and we do not think that 
was so. The name of the agent did not in any manner define, 
qualify or limit the cause of action or the offense. The amended 
declaration did not present a different cause of action, and the 
demurrer was properly sustained, and the proposition of law 
refused. ' 

After the amendment, the court, having no jurisdiction of 
Johnson, continued the cause as to him, and rendered judgment 
against the plaintiff in error, and it is insisted that the judgment 
was erroneous on that account. The action was civil in form, 
and was governed by the practice in civil cases. Section 9 of the 
practice act (Hurd’s Rev. St. 1899, c. 110, § 10) authorizes a 
plaintiff to proceed to judgment against a defendant on whom 
process is served, and to have the cause continued as to a de- 
fendant not served. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH CIRcvlt. 


MacMAHON ET AL. 
vé. 


UNITED STATES LIFE INS. CO.* 


The insured, while sojourning in Mexico, wrote to the company, inquir- 
ing to whom his renewal premium was to be paid, whether it had an 
agent in that country, if not, to whom it should be sent, and the com- 
pany replied that it could be sent to the home office by check, draft, or 
money order, payable to the company. A draft was purchased, and 
forwarded, and the renewal receipt for another year was returned by 
the company. Afterward, but before the draft was paid, the drawer 
bank suspended, and it remained unpaid. The company demanded 
the return of its renewal receipt and, failing to receive it, or any 
further payment, canceled the policy and refused a tender of the suc- 
ceeding renewal premium the following year. 


Held, That the draft being forwarded according to instructions, and ac- 
cepted by the company before the failure of the bank, it could not 
charge the loss to the insured and cancel the policy. 


In error to the Circuit Court of the United States for the East- 
ern District of Texas. 


A. lL. Beaty, for Plaintiffs in Error. 
Gro. CLARK and D. C. BOLINGER, for Defendant in Error. 


Before Pardee, McCormick and Shelby, C. JJ. 


McCormick, C. J. (having stated the case, delivered the opinion of 
the Court). 

In our opinion, the Circuit Court erred in directing a verdict 
for the defendant in this case. The policies were issued on the 
22d of January, 1896, by the defendant, in New York, and were 
thereafter delivered to insured, in Texas.- Each of these policies 
contained the following provision :— 

This policy shall take effect only upon actual payment of the 
first premium thereon and delivery of this policy to assured 
during the lifetime and sound health of the insured, in ex- 
change for the company’s receipt for said payment signed by 
the president, secretary, assistant secretary or actuary. 

It is clear that the dealings of the parties were for cash. No 
credit was in the contemplation of either, and there was no op- 
portunity for a debt from the insured to the defendant to arise. 


* Decision rendered, March 8, 1904. The facts sufficiently appear in the Syllabus.—Ep. Ins. 
Law Journal. 
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The carefully guarded provisions with reference to the issuance 
of the binding receipts show that it was in contemplation of both 
parties that a receipt was to be delivered only upon payment of 
the premiums, and that its delivery put the contract evidenced 
by the policy into effect, to continue for the space of one year, 
with allowed grace. By the terms of the policies the company 
offered the insured the privilege of renewing the same in pre- 
cisely the same manner—that is to say, for cash to be paid during 
the life of the policy (one year, with allowed grace)—and to ob- 
tain therefor a similar receipt, carefully guarded in its terms and 
execution, which should have the effect to continue the policy 
for the period of another year, with grace. In the provisions for 
such renewal—if renewal should be desired by the insured— 
there was the same absence of any intent on the part of either of 
the parties to deal on credit, or to permit the bringing into being 
of a debt from the insured to the company. When the original 
dealings took place, the insured and his wife (the assured) were 
sojourning in Waco, Tex. The premiums then paid, and a like 
amount subsequently paid, carried the policies in full force up to 
the 22d of January, 1898. In the fall of 1897 the insured was 
sojourning in the city of Puebla, Mexico, from which city he 


. wrote the defendant asking information as to whom future pre- 


miums should be remitted; whether they had an agent in Mexico 
authorized to receipt for such remittances, and if so, where? and, 
if not, whether he should remit to the New York office, and to 
whom? The defendant replied: ‘“ We have no agent in Mexico. 
You will remit premiums to the New York office within the 
grace allowed. Remittance may be made by check, draft or 
money order, payable to the order of the company.” In compli- 
ance with this advice and directions, the insured procured in the 
city of Puebla, Mexico, banker’s New York exchange, drawn 
“payable to the order of the company,” for $183.90, American 
gold, and forwarded the same by mail to the defendant at its 
New York office, where it was duly received by the defendant on 
January 20, 1898. At this time the policies were still in force, 
and the insured was not indebted to the defendant in any 
amount. On the afternoon of January 20, 1898, this banker’s 
draft, “payable to the order of the company,” and not indorsed 
by the insured, the defendant deposited for collection and credit 
with the Importers & Traders’ National Bank of New York, that 
being its usual bank of deposit; and on the same day the de- 
fendant issued and mailed to the insured’s address premium re- 
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ceipts in the customary and usual form, which, in due course of 
the mails, came into the possession of the insured. On the most 
approved judicial authority, it seems clear to us that this transac- 
tion, in no one of its particulars, evidences or tends to show the 
existence of a debt from the insured to the defendant; but, on 
the contrary, negatives such existence, and permits no inference 
to be made other than that the dealing was strictly cotempo- 
raneous—the offer of a given price for a given kind and quality 
of insurance, and the acceptance of the offer as tendered. There 
is nothing in the evidence tending to show that at any time the 
insured obligated himself to pay the amount of the premiums, or 
did any act from which such an obligation could have been im- 
plied. The mere sending of the draft in compliance with advice 
and directions, “payable to the order of the company,” and not 
indorsed by him, gave the defendant no right of action against 
him. It could not sue him on the draft, because he was not a 
party to it; it could not sue him on any obligation to pay the 
future premiums, because he had entered into no such obligation. 
He had parted with his money to the “drawer bank” in the city 
of Puebla, Mexico, and obtained the drawer bank’s draft for the 
amount in American gold, which was the price of the article he 
wished to buy; namely, the defendant’s receipt, which would 
put in force for another given period from the 22d of January, 
1898, the policies originally obtained from the defendant. If we 
grant that the defendant need not have accepted this draft, and 
need not have executed and delivered to the insured, by mailing 
the same to him, the binding receipts until the draft was paid (as 
to which we express no opinion), it did, immediately upon re- 
ceiving the bill of exchange, execute and forward to the insured 
the very articie the bill was sent to buy. If the defendant had 
brought an action at law against MacMahon for the amount of 
the premiums, counting on the same as a debt, or had brought 
its action on the draft, the courts would have held that Mac- 
Mahon was not bound, and that the defendant’s recourse was on 
the “drawer bank.” In determining the question before us, we 
deem it immaterial whether the contracts of insurance are held 
to be New York contracts or Texas contracts. In our consider- 
ation of this case we have not proceeded on any theory that the 
law of New York has peculiar application to the action on these 
contracts. The decisions cited have the authority of the high 
court which rendered them, and of the sound reasoning with 
which they are supported in the opinions which accompanied 
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their deliverance: Hall vs. Stevens, 116 N. Y., 201; Shaw vs. 
Insurance Company, 69 N. Y., 292; Gibson vs. Tobey, 46 N. Y., 
649; Youngs vs. Stahelin, 34 N. Y. 264; Noel vs. Murray, 13 
N. Y., 167; Whitbeck vs. Van Ness, 11 Johns., 409. 

Of the decisions of the United States Supreme Court, cited by 
counsel for defendant. we have examined: Iowa Life Insurance 
Company vs. Lewis, 187 U. S., 335; Mutual Life Insurance Com- 
pany of New York vs. Cohen, 179 U. S., 262; Equitable Liie 
Assurance Society vs. Clements, 140 U. S., 226; Klein vs. Insur- 
ance Company, 104 U. S., 88, and Thompson vs. Insurance 
Company, 104 U. S., 252. We have found nothing in either of 
them which is inconsistent with the views we have expressed. 
The case of National Loan & Insurance Company vs. Globe (51 
Neb., 5) does support the contention of the defendant, but we 
are satisfied that it is in opposition to the weight of precedent, 
and we decline to follow it. 

There was, in these dealings of the insured with the defendant, 
not the slightest odor of fraud or trace of unfairness. The ex- 
change on New York was drawn in the city of Puebla, Mexico, 
by a bank in good standing and credit at the time the bill was 
purchased, and was sent by mail to the defendant, and was re- 
ceived by it at New York before the “drawer bank” suspended 
payment. In accordance with the defendant’s directions, the 
draft was made “payable to the order of the company.” It was 
not indorsed by the insured. It cost the insured in actual money 
the precise amount for which it was drawn. The insured hav- 
ing been induced by the defendant to purchase it, and having 
parted with his money in perfect good faith, and duly delivered 
it to the defendant, which thereby became the owner of it, the 
resulting loss must rest with it, the owner at the time the loss 
occurred. The transaction, therefore, must be held to constitute 
payment of the premiums which the insured wished to pay, and 
for which the defendant receipted, giying the policies effect for 
one year, with grace, from the 22d day of January, 1898. 

There can hardly be a question that the subsequent actions of 
the defendant relieved the insured and the assured from the duty 
of remitting premiums to cover the subsequent years up to the 
death of the insured. Within the year and allowed grace from 
the 22d of January, 1898, the insured made actual tender of the 
amount to meet the premiums required to give the policies effect 
after the 22d of January, 1899, and the money was refused on 
the ground that the policies had become void. The strictest law 
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and the most searching equity did not require the repetition of 
this tender, without notice from the defendant that it would be 
received. The defendant having received payment of the third 
premium by the acceptance of the draft and its action thereon, 
and having refused to accept the tender subsequently made, the~ 
policies did not become void, and the assured’s rights thereunder 
were not forfeited. Of course, the unpaid premiums are to be 
deducted, with interest, from the time at which they would have 
been received but for the action of the defendant. 

It follows that this case must be reversed and remanded to- 
the Circuit Court, with directions to that court to grant the 
plaintiff a new trial, and thereafter to proceed in the same in 
conformity with the views expressed in this opinion. 

The question we have discussed seems to be the only one that 
is really controverted between the parties, therefore the other 
features of the case require no comment from us. 

Reversed and remanded. 

Pardee, C. J., concurs in the result. 

On Rehearing. 
(April 5, 1904.) 
PER CURIAM.. 

The petition for rehearing is denied. 
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COURT OF APPEALS OF-KENTUCKY. 


‘PROVIDENT SAV. LIFE ASSUR. SOC. 
OF NEw YORK. 


vs. 


BAILEY.* 


The policy stipulated for extended insurance on the basis of 80 per cent of 
the Guarantee fund, but was silent as to the mortality table to be 
used. 


Held, That a copy of the company’s report to the insurance commissioner 
was admissible to show the tables in use at the date of the policy. 


Held, That subsequent legislation of the company’s home State, changing 
the table employed by the company, could have no ex-territorial 
effect. 


Held, That the company could not, subsequent to the issue of the policy, 
change its tables so as to give less favorable results to the insured. 


Appeal from Circuit Court, Graves County. Action by Moy- 
ner Bailey against the Provident Savings Life Assurance Soci- 
ety of New York. From a judgment for plaintiff, defendant 
appeals. 


REED & Barry and T. P. Poston, for Appellant. 


W. J. WEBB, for Appellee. 
Hosson, J. 


Appeilant issued to John T. Bailey a policy of date March 16, 
1891, by which, in consideration of $15, it insured his life in the 
sum of $1,000 until March 16, 1892. The policy contained these 
stipulations :— 


And the said society further agrees to renew and extend this 
insurance upon like conditions, without medical re-examina- 
tion, during each successive year of the life of the insured from 
date héreof upon the payment on or before the sixteenth day 
of March in each such year, of the renewal premiums in ac- 
cordance with the schedule rates, less the dividends awarded 
hereon. After deducting the expense charge, which is limited 
to $4 per annum on each $1,000 insured, the society agrees to 
divide the residue of each renewal premium received by it 
upon this policy as follows: Such amount as shall be required 
for this policy’s share of death losses will be appropriated as a 
death fund to be used solely in settlement of death claims. 
The remainder thereof will be retained as a guaranty fund. The 
amounts so retained on account of this policy will be used 
toward offsetting any increase in the premium on this policy 


* Decision rendered, April 27, 1904. 
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from year to year; or provided this policy, after five full 
years’ premiums have been paid, be terminated solely by non- 
payment of any stipulated premium when due, 80 per cent of 
any amounts so retained but not so used will be applied to- 
extend this insurance; or if application be made therefor 
while this policy is in full force and effect, to purchase paid-up 
insurance. 

Bailey paid the premiums on the policy regularly for ten years,. 
but failed to pay the premium falling due on March 16, Igo1, and 
died on September 24th following. The only question to be de- 
termined is whether the policy was in force at his death by rea- 
son of the clause quoted providing for extended insurance after 
five annual premiums were paid. 


The defendant pleaded that, after deducting the policy’s share 
of death losses on the 16th of March, 1901, the sum applicable to 
extended insurance on the policy was $5.02, which extended it 
for the period of 184 days from March 16th, or until September 
16, 1901. The plaintiff replied that the surplus due on the policy 
was the sum of $6.27, 80 per cent of which is $5.02; that this,. 
calculated according to the American Experience Tables at 4 
per cent, would extend the policy 194 days, and would make it 
expire on September 26th, or two days after the insured died. 
She also averred that the defendant was using the American 
Experience Tables when the policy was issued, and continued to 
use this as the basis of valuation until November, 1893, when it 
adopted the Actuaries’ Experience Tables, according to which: 
the extended insurance on the policy would be 184 days, as al- 
leged in the answer. A copy of the report of the defendant to: 
the Insurance Commissioner of this State for the year ending 
December 31, 1891, was filed with the reply, in which, among 
other things, this question and answer appear :— 

Q. Upon what table of mortality and rate of interest were 
the net premiums of the company computed? A. American 
Experience at 4 per cent. 

The defendant filed a rejoinder, in which it denied the con- 
clusions of the reply, but did not controvert the allegation that 
at the time the policy sued on was issued it had adopted and was 
using the American Experience Tables of Mortality. At the 
conclusion of the evidence on both sides the court peremptorily 
instructed the jury to find for the plaintiff. The defendant com- 
plains of this, and also complains that the copy of the report 
made by it to the insurance bureau was allowed tobe read in 
evidence. 
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We do not see that the defendant is in position to complain of 
the action of the court in admitting the copy of its report to be 
read, for it was only admitted to show what tables the defendant 
was using at the time the policy was issued and there was no 
issue in the pleadings on this subject. But the copy was duly 
authenticated, and, the original being a record of the auditor’s 
office, the copy was admissible for all purposes for which the 
original would have been competent: Ky. St. 1903, § 1627. 
And as the report was required by law to be made by the defend- 
‘ant, and upon the faith of it, it had been treated by the depart- 
‘ment as complying with the law, without any repudiation by it 
of the report after so many years the presumption of regularity 
should prevail. It is not presumed that the defendant failed to 
make a report, or violated the law. The writing purported to 
have been made by the defendant was filed with the reply, and 
was not denied by the rejoinder, or as provided by section 527 of 
the Civil Code: “A writing purporting to have been made by a 
party, if referred to in and filed with a pleading of his adversary, 
may be read as genuine against him, unless he deny its genuine- 
ness by affidavit before the trial is begun.” 

It is conceded that, if the extended insurance is computed by 
the American Tables, the policy did not expire until September 
26th, but that, if it is computed by the Actuaries’ Tables, it ex- 
pired on September 16th. So the only question in the case is, 
by which tables shall the rights of the parties be determined? It 
is shown by parol evidence that the company changed from the 
American to the Actuaries’ Tables in November, 1893. It is 
also shown that, by a statute of New York, in the laws of 1892 
(Laws 1892, p.~1968, c. 690, § 84), policies were required to be 
valued by the insurance commissioner according to the Actu- 
aries’ Tables, and that by another statute, enacted in April, 1901 
(Laws I90I, p. 944, c. 346), they were required to be valued 
according to the American Tables. After the death of Bailey the 
company wrote appeilee’s attorney that the policy was entitled 
to extended insurance for 1904 days; but this letter was based on 
the New York statute of 1901, the clerk who wrote it not ob- 
serving that the policy was issued long before that act was 
passed. The New York statutes have no extra-territorial effect, 
nor are they retrospective. Therefore, neither the act of 1892 
nor the act of 1901 has any effect on the rights of the parties 
ander the policy which was issued in March, 1891. A State can 
amake no law impairing the obligation of a contract. The rights 
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of the parties must be determined by the written contract which 
they deliberately made, unaffected by any subsequent legislation 
in the State of New York. 

The policy being silent as to the method or tables by which the 
extended insurance is to be calculated, parol evidence is compe- 
tent to show what tables were then in use by the company; for 
it must be presumed that the parties contracted with reference to 
the tables which had been adopted by the company and were 
then in use by it. After the policy was issued, and the rights of 
the parties were fixed by it, the company was not at liberty, with- 
out the consent of the assured or the beneficiary in the policy, to 
adopt another table less favorable to the assured and more 
favorable to the company ; for, if it could do this, instead of cut- 
ting the time down ten days, it might thus cut it down one-half 
or more, and so deprive the insured of a very substantial part of 
his contract. It has been held that when a person applies to an 
insurance company for a policy he is presumed to apply for the 
form of policy in use by the company. The same rule must gov- 
ern the insurance company when it issues a policy calling for ex- 
tended insurance, and not defining by what tables the extended 
insurance is to be calculated. The parties must be presumed to 
contract with reference to the tables then in use, for else the 
policy would have no definite meaning; and after the policy is 
delivered the company cannot change its legal effect by any ac- 
tion of its, without the consent of the other parties to the con- 
tract. There being no issue as to what tables the defendant was 
using when the contract was made, only a question of law was 
raised, and the court properly instructed the jury peremptorily 
at the conclusion of the evidence. Besides, we do not find in the 
evidence any substantial conflict from any one who professes to 
know the facts. The conflict seems to be only as to matters of 
opinion on questions of law. The report to the insurance com- 
missioner is nowhere denied or assailed, and the report was 
sworn to by the president and secretary of the company. 

Judgment affirmed. 
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LOWER COURT DECISIONS. 


PROOFS OF LOSS—AUTHORITY OF AGENTS—VALUATION. 
St. Louis Court of Appeals ( Missouri). 


BURGE BROS, 
v8. 
GREENWICH INS. CO.* 


The policy required the proofs of loss to be signed and sworn to by the 
insured. Under the sanction of the agent who prepared them and 
was authorized to contract they were signed and sworn to by the 
father of insured, who was employed in the store and was familiar 
with the goods. 

Held, That the company was estopped to deny that they were not prop- 
erly verified, 


Sworn tax returns, giving a value of property greatly less than that 
claimed in proofs of loss are not, as a matter of law, proof of fraud, 
but evidence as to the credibility of the witness and as to the issue of 
fraud. 


The policy provided that it should only be liable for the cash value, and 
should be void if other concurrent insurance were taken in excess of 
three-fourths of the value. The statute provided that no company 
should take a risk on property greater than three-fourths of its 
value, and when taken its value should be unquestioned in any pro- 
ceeding. It was claimed that other insurance had been taken to an 
amount that rendered the aggregate insurance in excess of three- 
fourths of the value. 

Heid, That where the value of the stock was continually changing, the 
insured is not obliged to see to it that the insurance never exceeds 
three-fourths the value. The statute precludes the company from 
denying that the property was of the estimated value when the in- 
surance was taken, but the insurer may show a reduction in value at 
the time of loss, and the liability, when prorated with other insurance, 
was limited to three-fourths of the value. 

Held, That the stipulation regarding other insurance is a representation 
which, if complied with so far as is essential to the risk, does not 
affect the validity of the policy. The stock might run so low as to 
make the insurance excessive enough to increase the risk, or the 
difference might not be of essential importance. This would be an 
issue of fact. 


Appeal from Circuit Court, Barry County. Action by Burge 


Bros. against the Greenwich Insurance Company. From a 
judgment in favor of plaintiffs, defendant appeals. 


MANN, SEBREE & FARRINGTON and GEORGE HUBBERT, /or 
Appellant. 
FRENCH & MAYHEW, for Respondents. 


* Decision rendered, April 12, 1904. 
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GoopE, J. 

The defendant issued a policy of insurance for $1,000, dated 
June 2, 1901, insuring plaintiff's stock of general merchandise, 
contained in a building in the town of Purdy, for one year fron: 
that date, The merchandise was consumed by fire February 28, 
1902, and, as the loss was not settled, this action was instituted 
to compel payment. 

Plaintiffs, Henry and Pearl F. Burge, composed a partnership. 
Proofs of loss were prepared by B. F. Collins, the company’s 
regular adjuster, and were sworn to by W. D. Burge, father of 
the plaintiffs, but not a member of the firm. He had been em- 
ployed in the store, however, and was well acquainted with the 
value of the stock. The evidence goes to show that Collins, as. 
well as John P. Hubble, the genera! manager of the Western 
department of the company, to whom the proofs were sent, sup- 
posed that W. D. Burge was one of the insured, and had no in- 
formation to the contrary until long after the proofs had been 
received, and after the sixty days subsequent to the fire, during 
which, according to the policy, proofs were to be furnished. The 
policy required the proofs to be signed and sworn to by the 
insured, and on that provision the defense is founded that the 
plaintiffs had no standing in court, and the jury should have 
been directed to return a verdict for the company. 

The facts connected with the signing and verification of the 
proofs by W. D. Burge relieve the plaintiffs from the forfeiture 
which otherwise would have been produced by non-compliance 
with the requirement to furnish proofs of loss signed and sworn 
to by them or one of them. The policy in suit was written by 
C. D. Manley, the defendant’s agent in the town of Cassville. 
Manley was acquainted with the plaintiffs, and with their father, 
W. D. Burge; had frequently met the latter at the store, and 
knew he was not a member of the firm. One day in March, after 
the fire, Manley called Pearl Burge by telephone, and said the 
proofs were ready to sign, and for him to come to Cassville and 
do so. Pearl Burge replied that he was going to Pierce City 
that day, and could not go to Cassville, but that he would send 
his father if he would do just as well. Manley answered that 
the father would do as well, and the outcome of the conversation 
was that the father, W. D. Burge, went to Cassville and verified 
the proofs. That the affair happened in this way was not de- 
nied, and obviously it estops the company from asserting a 


defense based on the failure of one of the insured to make the 
VOL. XXXIITI.—42. 
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proofs. Manley was the company’s local agent at Cassville, with 
authority to represent it in making contracts of insurance, col- 
lecting premiums, and signing policies, which agency carried 
with it authority to waive proofs of loss, either in writing or 
orally, or by acts sufficient to constitute an estoppel; there 
being no proviso in the policy to the contrary, so far as the rec- 
ord shows: Nickell vs. Ins. Co., 144 Mo., 420. That the terms 
of the policy providing for the verification of proofs by the in- 
sured may be, under some circumstances, sufficiently complied 
with by an agent’s verificationfi was decided in Sims vs. Ins. Co., 
47 Mo. 54. 

It is insisted the plaintiffs should have been denied a recovery 
because Pearl Burge was guilty of fraud and false swearing con- 
cerning the amount of merchandise on hand at the time of the 
fire and the amount of loss sustained by plaintiffs. Said Burge 
was examined under oath by a representative of the company 
after the fire, at Bedford, lowa, where he resided at the time of 
the examination. Then, and on the witness stand during the 
trial, he stated the value of the stock was $8,500 when the fire 
occurred, and that it had been maintained at a valuation running 
from $7,000 to that amount; and so the proofs of loss declared. 
On January 28, 1902, plaintiffs notified the company they had 
taken other insurance in different companies, amounting to 
$5,000, and running the total insurance up to $6,000. In that 
notice the stock was valued at $8,534. The supposed conclusive 
proof of fraud is the fact that on June 3, I901, prior to the writ- 
ing of the policy in suit, Pearl Burge made affidavit to a state- 
ment, on which the merchant’s tax of the firm would be based, 
that the greatest amount of merchandise on hand between the 
first Monday in March and the first Monday in June preceding 
was $2,000. No court could hold the discrepancy between the 
affidavit for merchant’s license and the representation to the in- 
surance company as to the value of the merchandise cut plain- 
tiffs off from a recovery on the policy. Pearl Burge explained 
that he made the statement to obtain a license, knowing the 
goods on hand were worth more than $2,000, because it was 
customary to value personal property for taxation at much less 
than its real worth, and that he stated the value of the firm’s 
stock at the proper proportion of its true value according to the 
scale at which property was assessed. The circumstances went 
to the credibility of the witness, and the whole matter was one 
to be considered and weighed by the jury in determining whether 





1904.] Burge Bros. vs. Greenwich Ins. Vo. 659 - 


plaintiffs had been guilty of fraud that would avoid the contract 
of insurance. 


The policy contained these paragraphs :— 


Three-fourths value clause: In consideration of the rate of 
premium at which this policy is written it is a condition of in- 
surance that, in the event of loss or damage by fire to the 
property insured, this company shall not be liable for an 
amount greater than three-fourths of the cash market value 
of each item of the same, not exceeding the amount of said 
policy at the time immediately preceding such loss or damage; 
and in the event of other insurance on the property insured, 
then this company shall be liable only for its proportion of 
three-fourths of such cash market value at the time. 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has, or shall hereafter make or procure, other contracts 
of insurance, whether valid or not, on the property covered in 
whole or in part by this policy, to which is this addition only ; 
viz.: Other concurrent insurance permitted, but same shall 
at no time exceed three-fourths of the cash value of each item 
of the property hereby covered. 


As said above, there were six policies of insurance when the 
store burned, and their total amount was $6,000, of which $150 
was on furniture and fixtures, leaving $5,850 on the merchandise. 
‘That sum was three-fourths of $7,800, and, in view of the above 
clauses of the policy, the defendant’s counsel requested an in- 
struction that if the jury found the actual value of the stock, 
when the fire occurred, was less than $7,800, the verdict should 
be for the defendant. The court refused to give that instruction, 
and instead told the jury, if they found a verdict for the plaintiff, 
it should be for such an amount as would be three-fourths of the 
value of the goods at the time of the loss, deducting the insur- 
ance money received from other companies, and in no case to 
exceed $889.61, the amount demanded in the proofs of loss. The 
evidence as to the value of the stock when burned was somewhat 
uncertain, and permitted the conclusion that it was worth less 
than $7,800. The company’s position is that, if the value was 
less than said sum, plaintiffs were carrying excessive insurance, 
inasmuch as the policy authorized concurrent insurance not to 
exceed three-fourths of the cash value of each item of property 
covered, and that carrying insurance beyond that amount nulli- 
fied the policy. 

A prohibition in an insurance contract against concurrent in- 
surance on the property covered beyond a designated limit is 
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enforced: 2 May, Insurance (4th Ed.), § 364; Barnard 
vs. Ins. Co., 27 Mo. App., 26; Dolan vs. Ins. Co., 88 
Mo. App., 666. The reason for such stipulations and for 
their legal enforcement is to avoid the risk of incendiary and 
careless losses by preventing overinsurance. If the property 
is largely overvalued in taking out a policy which provides for 
other insurance not to exceed a named percentage of its value, 
it is plain the way is open to obtain insurance beyond the limit 
which the first policy contemplated, thereby violating the spirit 
of that contract. If this is intentionally done, or done to a con- 
siderable degree, whether intentionally or not, generally speak- 
ing, in the absence of legislation to the contrary, it avoids the 
insurance if the property is of a permanent character and ex- 
pected to remain intact during the life of the policy: 2 May, 
Insurance, § 373 et seq., and citations. 

In the present case we have to deal with a contract of insur- 
ance on a stock of merchandise, which, according to the usual 
course of business, would be changing, and its value fluctuating 
incessantly, as must have been expected. The question is, 
whether the limitation in this contract against insurance in ex- 
cess of three-fourths of the value of the stock bound the proprie- 
tors never to let their insurance on the stock exceed three- 
fourths of its value, under penalty of forfeiting their right to in- 
demnity if a loss occurred. The extreme inconvenience, not to 
say impossibility, of observing such a requirement, is at once 
apparent, and courts and text-writers have declared the rule 
against Ooverinsurance is not applicable to contracts covering 
commodities kept for sale, or, at least, is not so rigidly enforced : 
May, § 374. Instances of insurance on fluctuating stock of mer- 
chandise are akin in principle to those in which renewals of 
insurance on the same property occur, and meanwhile deprecia- 
tion in value takes place. Neither fraud nor forfeiture is a neces- 
sary concomitant of an affair of that sort: May, § 375; Ramsey 
vs. Insurance Co., 71 Mo. App., 380; Gerhauser vs. Insurance 
Co., 7 Nev., 174; Lee vs. Insurance Co., 11 Cush., 324; Travis 
vs. Ins. Co., 28 W. Va., 583; Iron Co. vs. Ins. Co., 5 R. I., 426; 
Aurora Insurance Co. vs. Johnson, 46 Ind., 315. The question 
at issue was presented to this court for decision in the Ramsey 
Case just cited, which was an action on a policy of insurance 
covering merchandise. That policy contained stipulations that 
the company should be liable, in case of loss, only for three- 
fourths of the actual cash value of the property, to be prorated 
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with any other companies carrying insurance on it, and that the 
total insurance permitted was limited to three-fourths the value 
of the property. The company requested, and the court refused, 
an instruction that, if the jury found the plaintiffs’ total insurance 
was $3,000, and in excess of three-fourths the value of the goods, 
plaintiffs could not recover. In passing on the assignment of 
error based on the refusal of that instruction, the court held 
that, while the stipulations might be material in case of a valued 
policy, they were not so in the particular case, as the amount to 
be paid, if the merchandise burned, was limited by the cash value 
of the property when the fire occurred. The other decisions we 
have cited are noticed in the opinion, with the statement that 
they held overvaluation to be immaterial where the value of the 
goods at the time of their destruction was made the criterion of 
the indemnity to be paid. 

The argument is advanced that section 7979 of the Revised 
Statutes of 1899 made the policy in suit a valued one, and that, 
therefore, the rule against overvaluation should be enforced the 
same as if the property was realty, or personalty of a permanent 
nature. The last clause of that section provides as: follows: 
“No company shall take a risk on any property in this State at 
a rate greater than three-fourths of the value of the property 
insured and, when taken, its value shall not be questioned in any 
proceeding.” In Gibson vs. Ins. Co. (82 Mo. App., 515) that 
provision was interpreted to embrace insurance on chattels and 
personal property. But if a portion of insured personal prop- 
erty is disposed of between the date of the policy and the loss, or 
if there is depreciation from any cause, the resultant difference 
in value can be taken into account in fixing the amount of the 
loss. We followed that authority in Howerton vs. Ins. Co. As 
construed, the statute precludes a company from denying that 
insured chattels were of the estimated value when the insurance 
was written, and to that extent makes the policy a valued one; 
but when a stock of merchandise, or other personalty of a chang- 
ing character, is involved, the insurer may show a reduction of 
value had occurred prior to the fire. In the present case the 
dispute is not regarding the amount of the stock when the policy 
was issued, but the contention is that when the fire occurred the 
worth of the goods on hand did not exceed the insurance carried 
by one-fourth. ‘The defendant was at liberty to prove what the 
stock amounted to then, and its proportion of the loss could not 
be more than three-fourths of the loss, computed on the worth 
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of the property when burned, and prorated with the other insur- 
ance. The statute quoted creates no cause for changing the 
rule announced in the Ramsey Case, or holding, in opposition to 
it, that this policy was avoided ipso facto if the merchandise in 
stock at the time oi the fire had been depleted until the insurance 
exceeded three-fourths of its value. Section 7979 of the statutes 
does not weaken the authority of Ramsey vs. Ass’n, but section 
7974 greatly strengthens the reasons for the like result in the 
present case; for, as the law now stands, the stipulation of the 
policy in suit as to concurrent insurance is not a promissory 
warranty, as the one in the Ramsey Case was declared to be, 
but is a representation. The latter section (7974) was enacted 
in 1897, the year the Ramsey Case was decided, but took effect 
after the decision. It reads as follows :— 

That the warranty of any fact or condition hereafter incor- 
porated in or made a part of any fire, tornado or cyclone 
policy of insurance, purporting to be made or assented to by 
the assured, which shall not materially affect the risk insured 
against, shall be deemed, taken and construed as representa- 


tions only in all suits at law or in equity brought upon such 
policy in any of the courts of this State. 


We find no statute prescribing the test of the materiality of a 
representation in fire insurance, such as there is for life insur- 
ance; viz.: that a misrepresentation, to be material, must con- 
tribute to the loss: Section 7890, Rev. St., 1899. .-But Ramsey 
vs. Ass'n, Lee vs. Ins. Co., 11 Cush., 324 (and other cases cited 
above) hold a stipulation against overinsurance of merchandise 
is immaterial to the risk, for the reason that the indemnity to be 
paid is limited by the cash value of the stock when the loss oc- 
curs; an argument not perfectly convincing, but accepted by 
the courts, and the law declared accordingly. Now, if the stipu- 
lation regarding other insurance, with which we are dealing, is 
immaterial, as the authorities say, the statute last quoted makes. 
it a representation instead of a warranty. The respective effects 
of those two features of insurance contracts are these: A war- 
ranty must be literally complied with, and an unimportant breach 
defeats the contract. If a representation partly fails, but is true, 
or is complied with, so far as is essential to the risk insured 
against, the policy remains in force. Plaintiffs’ stock of mer- 
chandise might have been reduced by sales until its value was 
so much less than the insurance carried as to increase the risk, 
and thereby infringe the stipulation in defendant’s policy regard- 
ing concurrent insurance, were it but a representation. On the 
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other hand, the stock might have run somewhat below the re- 
quired amount without increasing the risk. No more than sub- 
stantial compliance with the provision was requisite for the 
validity of the policy. An issue of fact could have been raised 
on that phase of the case: 4 Joyce, Insurance, § 3780; Day vs. 
Ins. Co.,.52 Me., 60; March vs. Ins. Co., 186 Pa., 629. But the 
refused instructions required a verdict against the plaintiffs from 
the bare fact that the insurance exceeded three-fourths of the 
value of the stock on-hand at the time of the fire, without refer- 
ence to whether the limitation regarding concurrent insurance 
was substantially complied with in good faith, or the risk in- 
creased by non-compliance. 

The defense was made that plaintiffs set the fire; but the evi- 
dence to support it, like that relating to other defenses, was far 
from conclusive, and raised an issue for the jury to decide. 

We have commented on those assignments of error which are 
thought to call for argument; minor ones, though not discussed, 
have received attention. The judgment is affirmed. 

Bland, P. J., and Reyburn, J., concur. 
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STORAGE OF EXPLOSIVES. 


St. Louis Court of Appeals (Missouri). 


KENNEFICK-HAMMOND CoO. 
v8. 
NORWICH UNION FIRE INS. SOC.* 


The statute made-the provisions in the policy representations, unless ma- 
terial to the risk. The policy on goods, while located in a specified 
building, provided that it should be void if explosives were kept, or 
allowed on the premises described. 


Held, That though the explosives did not cause the fire, and were re- 
moved in time to prevent an explosion, the policy was avoided. 


Held, That the prohibition was not restricted to insurance on the build- 
ing, but applied to insurance on goods. 


Appeal from Circuit Court, Lawrence County. Action by the 
Kennefick-Hammond Company against the Norwich Union Fire 
Insurance Society. From a judgment for plaintiff, defendant 
appeals. Reversed. 


FYKE Bros. & SNIDER, for Appellant. “© 
BLAND, C. J. 

The facts, as developed at the trial, are correctly set out in ap- 
pellant’s statement as follows: “On June 2, 1903, appellant 
issued to respondents its policy of insurance for one thousand 
dollars, covering the property described in said policy, as fol- 
lows: ‘$1,000 on their stock of supplies, consisting of hay, grain 
and feed, scrapers, wagons, plows and other tools and supplies 
kept in their warehouse; all while contained in the one and one- 
half story brick building with composition roof situate on lots 
Nos. 14 and 15, block No. 3, street Nos. 143-145 West Olive 
Street, Aurora, Mo.’ The respondents were railroad contract- 
ors engaged in grading a railroad some miles from Aurora. 
They used dynamite in blasting rock encountered in their work. 
They kept a powder magazine about a mile and a half or two 
miles from the city of Aurora, where they usually kept their 
powder and dynamite. They did not ordinarily keep powder or 
dynamite in the building described in the policy, but the building 
was used to store grain, hay, plows, scrapers and such articles, 
while not in use, and occasionally men in respondents’ employ 
* Decision rendered, April 26, 1904. 7 ae 
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were permitted to sleep in the warehouse. The building was 
close to the centre of the city of Aurora. Under the city ordi- 
nances no one was allowed to keep within the city fire limits of 
the city, or within one block of the public square, or any school- 
house or church, a greater quantity of blasting powder than 
twenty-five pounds, or a greater quantity of nitro-glycerine 
(dynamite) than one pound. The building described in the 
policy was within the fire limits, and one block from the Bank of 
Aurora, and one block from the Frisco Depot. One Woodfill 
was appellant’s agent at Aurora, and countersigned the policy. 
At the time the policy was issued no powder or explosives of any 
kind were stored or kept in the building, and up to that time and 
until the time hereinafter mentioned nothing of the kind had 
been kept or stored in said building. On the contrary, respond- 
ents had kept their explosives, except such as were in use along 
the line of work, in a powder magazine constructed and located 
for that express purpose. All merchants doing business in 
Aurora, who handled powder, also had powder magazines lo- 
cated out of the city, and it was not usual or customary for mer- 
chants in Aurora to keep or allow about their business house in 
the city any explosives except in very small quantities. When 
‘the policy was applied for and issued no request was made for 
permission to store or keep explosives in the building, and, as 
before stated, no explosives were there at that time or at any 
time prior thereto. On September 19, 1903, a fire occurred which 
destroyed the building and a portion of its contents. About a 
week before the fire occurred Woodfill went away from Aurora, 
and did not return until after the fire. Up to the time he left 
nothing had been said to him about placing or storing dynamite 
or other explosives in the building, and up to the time Wood- 
fill went away no such articles had been kept or placed in the 
building. On Tuesday or Wednesday before the fire, which oc- 
curred on Saturday, the respondents stored in the building de- 
scribed in the policy about two tons of dynamite, 12,500 ex- 
ploders, and 1,500 caps. These explosives had been in the car 
on the railroad track about four days before they were put in the 
warehouse. Respondents were compelled (presumably by the 
railroad company) to take the stuff out of the cars, and the same 
was put in the warehouse, because respondents could not get 
teams to haul it to their magazine, and because their magazine 
was full. All the explosives above mentioned were in the build- 
ing at the time of the fire. The appellant had no notice of such 
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fact, nor did its agent, because he went away from the city be- 
fore the dynamite was put in the building, and did not return 
until after the fire. When the fire occurred, it does not appear 
that any one representing respondents was about-the premises. 
When the alarm was given, the fire department went to the 
scene and began trying to extinguish the fire. It soon became 
noised around that there was powder in the building, whereupon 
the populace usually attendant upon fires withdrew to a safer 
place, and the firemen began to explore for exploders, etc., and 
finally located the dynamite in a room which was so located that 
they had to chop with axes their way to the powder, and through 
the heroism of the firemen, who risked their lives in the work, 
the dynamite and other explosives were removed in time to save 
an explosion, which would probably have resulted in loss of life 
as well as great damage to property in the city. The policy con- 
tains the following provisions :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * *- if 
the hazard be increased by any means within the control or 
knowledge of the insured; * * * or if (any usage or cus- 
tom of trade or manufacture to the contrary notwithstanding) 
there be kept, used or allowed on the above-described prem- 
ises * * * gunpowder exceeding twenty-five pounds in 
quantity, naphtha, nitro-glycerine, or other explosives. * * * 
“If the appellant had known that dynamite and other ex- 

plosives were put, kept or allowed in the building it would have 
canceled the policy as quickly as possible.” At the close of all 
the evidence the defendants moved the court to instruct the jury 
that plaintiffs could not recover. The court refused to give this 
instruction, and gave instructions so declaring the law to the 
jury that it was enabled to, and did, bring in a verdict for plain- 
tiffs for the full amount of the policy. A motion for new trial 
proving of no avail, defendant appealed. 


1. That the storage of the powder and other explosives men- 
tioned in the answer and the evidence was a violation of the 
terms of the policy does not admit of a doubt. The agent of ap- 
pellant, who signed and delivered the policy to plaintiffs, tried 
very hard to swear that he knew powder was kept in the build- 
ing when he issued the policy, but when he was pinned down to 
what he actually knew it was shown that he had no such knowl- 
edge, and the evidence shows that it was not usual to keep pow- 
der in the building described in the policy of insurance. Because 
the fire did not originate from the explosives temporarily stored 
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in the building it is contended by respondent that they did not 
contribute to the loss, and for this reason the policy is protected. 
by section 7973, Rev. St., 1899, which provides, in substance,, 
that no condition in any policy of insurance shall be taken or: 
construed as other than a mere representation, unles it is ma- 
terial to the risk insured against. The construction the respond- 
ent would have us put upon this section is that no condition of a 
policy of insurance shall be construed as other than a mere rep- 
resentation, unless it contributed to the loss. Such construction 
would be a perversion of both the language and meaning of the 
statute. In Dolan vs. Ins. Co. (88 Mo. App., loc. cit., 672) Judge 
Ellison, of the Kansas City Court of Appeals, in respect to this. 
section, said: “This statute does not avoid all warranties, but 
only such as are not material to the risk. All matters warranted. 
which are material to the risk are left just as they were before 
the statute.” And cited in support of this construction the con- 
struction of similar statutes in March vs. Ins. Co., 186 Pa., 629, 
and Brown vs. Ins. Co.,172 Mass., 498. Substantially the same view 
of the statute was taken by this court in Hoover vs. Ins. Co., 93 
Mo. App., 111. The construction contended for by the plain- 
tiffs would deny to fire insurance companies the right to limit 
the risk against which they would issue policies of insurance: 
That the storage of the explosives in the building by plaintiffs 
increased the risk, and was a clear violation of the express pro- 
visions of the contract of insurance, admits of no doubt. By 
this act the policy was forfeited, and the plaintiffs should have: 
been non-suited, unless there was a waiver of the forfeiture.. 
There is nothing in the evidence tending to show any fact or 
circumstance by which a waiver can be inferred. No agent or 
officer of the company knew or had been informed of the storage: 
of the explosive until after the fire. Plaintiffs refer to Greenleaf 
vs. Ins. Co. (37 Mo., 25), and Obermeyer vs. Ins. Co. (43 Mo., 
572) as holding that defendant should be held liable on the 
policy, notwithstanding the violation of the contract by them. 
These cases, in effect, decide that where a fire or marine policy 
contains a provision for forfeiture on the doing of a particular 
act by the insured, and the insured violates the provisions by 
doing the act, but the company for any reason fails to take ad- 
vantage of the forfeiture by canceling the policy, and the thing” 
done that effected the forfeiture ceased to exist or have any 
effect or influence on the risk insured against, and afterward’ 
there is a loss during the life of the policy, the company cannot 
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invoke the dead and past forfeiture as a defense. The policy, in 
such circumstances, is inoperative only while the increased risk 
is in existence, and when it terminates the liability of the com- 
pany will recommence: Schmidt vs. Ins. Co., 41 Ill., 295. The 
increased risk in this case continued down to the fire, and the 
policy for this reason was inoperative when the fire occurred. 
2. Plaintiffs refer to a very nice point made and sustained by 
the Supreme Court of South Carolina in the case of Leggett vs. 
Ins. Co., 10 Rich. Law, 202. The policy provided that the keep- 
‘ing of gunpowder for sale or in storage upon or in the premises 
insured should render the policy void. The insurance was upon 
a stock of goods and merchandise contained in the applicant’s 
store, a part’of which consisted of gunpowder. But it was con- 
tended and held that the word “premises” referred to buildings 
‘insured, and, as there were no buildings insured, the gunpowder 
was not kept upon or in the premises insured within the mean- 
ing of the stipulation. The Leggett Case is distinguishable 
from the one in hand. In the South Carolina policy the clause 
construed reads as follows: “The keeping of gunpowder for 
‘sale, or in storage, upon or in the premises insured,” etc. The 
goods insured in the case in hand were insured while located and 
contained in a one and one-half story brick building with com- 
‘position roof, situated on lots 14 and 15, block 15, street No. 143- 
145 West Olive Street, Aurora, Mo. That part of the prohibitive 
clause under review reads as follows: “If illuminating gas or 
vapor be generated in the described building (or adjacent there- 
-to) for use therein; or if (any usage or custom of trade or manu- 
facture to the contrary notwithstanding) there be kept, used or 
‘allowed on the above-described premises benzine, benzole, dyna- 
mite, ether, fireworks, gasoline, greek fire, gunpowder exceed- 
ing twenty-five pounds in quantity, naphtha, nitro-glycerine or 
other explosives, phosphorus or petroleum or any of its prod- 
“ucts of greater inflammability than kerosene oil of the United 
States standard (which last may be used for lights and kept for 
‘sale according to law, but in quantities not exceding five barrels, 
provided it be drawn and lamps filled by daylight or at a distance 
not less than ten feet from artificial light); or if a building here- 
in described, whether intended for occupancy by owner or ten- 
‘ant, be or become vacant or unoccupied, and so remain for ten 
days.” The intent and purpose of this clause is plain. The 
‘words “building” and “premises” are used interchangeably. 
‘The prohibition goes to the storage or the keeping of the pro- 
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hibited articles in the building where the goods insured were 
located. We are relieved of subtleties and fine distinctions in 
contracts of insurance under the laws of this State, which require 
them to be construed like any other contract: Hoover vs. Ins. 
Co., supra. 

3. Plaintiffs further contend that the case was tried upon a 
theory adopted by the defendant, and it is thereby estopped to. 
raise an objection to the action of the court in overruling its de- 
murrer to the evidence and submitting the issues to the jury. It 
is a well-settled rule of practice in this State that, where parties 
try a cause upon a certain theory, neither party can have the 
case considered on another and different theory in the Appellate 
Court: Mirrielees vs. Railway (163 Mo., loc cit., 486), and cases 
cited. But where, as was done in this case, the defendant, at the 
close of all the evidence, offers a demurrer to the evidence as a 
whole, which the court refused to grant, and he saves his excep- 
tions to the rulings of the court, the Appellate Court is required 
to review all the evidence heard on the trial, and determine for 
itself whether or not there is substantial evidence in support of 
the verdict: Bowen vs. Railway, 95 Mo., 268; McPherson vs.. 
Railway, 97 Mo., 253; Weber vs. Railway, 100 Mo., 194; Hilz 
vs. Railway, 101 Mo., 36; Jennings vs. Railway, 112 Mo., 268; 
Kerr vs. Cusenbary, 60 Mo. App., loc cit., 560; Flinn vs. Bldg. 
Ass’n, 93 Mo. App., 444. 

There is no substantial evidence in the record in support of the 
verdict ; on the contrary, the evidence clearly shows beyond per- 
adventure that the policy was inoperative at the time of the fire,. 
and the demurrer to the evidence should have been given. 

Judgment reversed. 

Reyburn and Goode, JJ., concur. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically Seveboads and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


ASSIGNMENT— MORTGAGEE. 
In the case of Dunbrack vs. Neal, decided by the Supreme 
Court of Appeals of West Virginia, April 1, 1904, the following 
syllabus was furnished by the court :— 


By verbal agreement, N. sold to D. certain real estate on 
March 28, 1896, for $2,500, but the contract was not completed 
by the payment of $625, cash payment, and execution and de- 
livery of deed from N. to D., and deed of trust by D. to J. S. 
N., trustee, to secure the deferred payments, aggregating 
$1,875, until June 29, 1896; the deeds bearing the first-named 
date. On the 4th day of June, 1896, N. took an insurance 
policy on the buildings in her own name for $2,000, and paid 
the premium thereon. After the completion of the contract, N. 
offered to assign to D. the insurance policy upon repayment to 
her by D. of the premium, which D. refused to do. N. then 
assigned the same, with the assent of the insuring company, to 
D., and the said company indorsed on the policy, “ This policy 
is hereby transferred and assigned to A. C. Dunbrack with 
loss, if any, payable to J. S. Neall, trustee for Mary A. Neall, 
as his interest may appear,’’ which policy was held by J. S. N.. 
trustee. Held, Said insurance was for the sole benefit of N., 
and D. had no interest in said policy. 


Where a creditor secured by trust deed procured insurance 
on the trust property for his own benefit, and the premium 
was paid out of his own money, the trust debtor cannot require 
the creditor to account to him for money received on account 
of such insurance. 


BENEVOLENT SOCIETY—ACCORD AND SATISFACTION. 

In the case of Simons vs. Supreme Council American Legion 
of Honor, decided by the Court of Appeals of New York, April 
26, 1904, the society claimed that the amount due on the certifi- 
cate had been reduced by an amended by-law subsequent to its 
issue, and refused to pay such reduced sum until a surrender, 
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indorsed on the certificate, was signed by the beneficiaries, which 
was done, though the beneficiaries disagreed as to the right to 
reduce. The right to reduce was claimed in good faith, and had 
been sustained by a decision at the time of the amendment, 
though subsequently denied by a later decision. The surrender 
indorsed acknowledged the receipt of the sum agreed to be paid 
in the certificate, and surrendered the latter for cancellation. 
One of the beneficiaries wrote above the indorsed surrender: 
“ Receipt below given for $1,900 only.” The original amount 
named in the certificate was $5,000. It was held that the accept- 
ance of a draft for the sum named and the signing and delivery 
of the surrendered certificate, were evidence of settlement with 
knowledge of the facts, which established an accord and satis- 
faction. The writing on the surrender did not amount to a legal 
protest. 
4 ASSIGNMENT—INVENTORY. 

In the case of Bayless vs. Mercantile Town Mutual Insurance 
Company, decided by the Kansas City (Mo.) Court of Appeals, 
April 4, 1904, it was held that the assignment of a stock of goods 
with consent of the company was a new contract with the as- 
signee, which waived a failure by the assignor to comply with the 
inventory clause, and the assignee had the thirty days stipulated 
for in the policy to take an inventory and keep a set of books. 


REMOVAL—UNEARNED PREMIUM. 

In the case of Miller vs. Insurance Company of North America, 
decided by the St. Louis (Mo.) Court of Appeals, April 12, 1904, 
it was held that a failure to return the unearned premium on 
stock, which was removed without consent, did not waive the for- 
feiture where it appeared that there were other items in the policv 
still covered, and it did not appear what portion of the premium 
applied to the stock, nor where the agent was led to believe that 
insured intended to renew the insurance on the stock. 


IRON SAFE—INVENTORY. 

In the case of Gillum & Co. vs. Fire Association of Philadel- 
phia, decided by the Kansas City (Mo.) Court of Appeals, April 
14, 1904, it was held that where the policy provides that no agent 
can waive his provisions, his promise that an iron-safe and in- 
ventory clause would be omitted from the policy did not justify 
the insured in neglecting those requirements where actually in- 
<orporated in the policy. The footings of inventories which had 
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been destroyed, and were not kept in an iron safe could not be 
proved. Where a bank book containing deposits from cash sales 
mingled with other deposits, which only enabled an approximate 
determination of the sales to be made, and a ledger containing 
purchases, with an inventory made before the date of the policy, 
were the only records, and there had been no compliance with 
the inventory and iron-safe clauses, the conditions of the policy 
had been violated. 
INDEMNITY—CONSTRUCTION OF CONTRACT, 

In the case of Shaw vs. Equitable Mutual Accident Association, 
decided by the Supreme Court of Nebraska, May 5, 1904, an as- 
sociation authorized to issue indemnity certificates, and also in- 
sure against accidental death, issued one of the former, 
providing for certain weekly indemnities during disability not ex- 
ceeding fifty-two weeks; also providing that, in case of death 
resulting from such injury, the liability should be limited to the 
amount of weekly indemnity prescribed in certain sections. It was 
held that no liability was incurred for a sudden accidental death. 





Nederland Life Ins. Co. vs. Meinert. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


NEDERLAND LIFE INS. CO., LimitTep, 
ve. 


MEINERT.* 


Policy conditions forfeiting it for non-payment of premium will be 
strictly construed in favor of the insured, and will only be enforced 
where the conditions to be performed by the company as a pre- 
requisite have been strictly complied with. 

The policy was to be governed by the laws of New York, which required 
statutory notice of the time of payment to be given, and that, unless 
paid on that date. the policy would lapse. The policy provided that 
it should be void if the premium was not paid within thirty days 
after it became due. 

Held, That a notice stating that if not paid on the date on which it be- 
came due the policy by its terms would become void, was not in 
accordance with the contract, which allowed thirty days thereafter, 
and the policy continued in force, although no premium was paid. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Indiana. 


Louis NEWBURGER and PHILIP W. FREy, for Plaintiff in Error. 
ALBERT J. BEVERIDGE, L. A. WHITCOMB, and G. K. Denton, 
for Defendant in Error. 


Bunn, D. J. 
This is an action to recover upon a policy of life insurance. A 
jury was waived in the trial court, and the cause tried by the 
court, who made the following finding of facts and conclusions 
of law :— 


(1) On March 5, 1896, the defendant, the Nederland Life In- 
surance Company, Ltd., issued its policy of insurance for five 
thousand dollars to William Meinert, payable upon his death to 
his wife, Mary Meinert, the plaintiff herein, a true and correct 
copy of which said policy of insurance is filed with the complaint, 
and is made a part thereof, under and pursuant to the statutes of 
the State of Indiana. 

(2) The court further finds that four (4) quarterly installments 
of premium, of $25.25 each, were duly paid by the assured on or 
before the 5th days of March, June, September and December, 


* Decision rendered, January 5, 1904. 
VOL. XXXIII.—43. 
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in the year 1896, and that no other installments of premium on 
said policy were ever paid. 

(3) The court further finds that article 2 on the back of the 
policy which, by an express provision contained in the body of 
the policy, is made a part of the contract of insurance, provides 
as follows: “In case of non-payment of any annual premium or 
installment thereof within thirty days after the same shall fall 
due, this policy shall be null and void, subject, however, to pro- 
visions as to cash surrender and paid-up policy values. The 
company will, however, as a matter of favor, and not of right, 
mail notice to the insured or the assignee at the last address fur- 
nished by him or them to the company, to the effect that the 
policy may be re-established by the payment of the annual pre- 
mium or installment thereof still due, within ten days after mail- 
ing notice.” 

(4) The application for insurance expressly declares and pro- 
vides that the contract of insurance contained in the policy and in 
the application shall be governed by the laws of the State of New 
York relating to life insurance. 

(5) The assured, William Meinert, died on .March 24, 1g00, 
and the proofs of death loss as required by the said policy of in- 
surance were waived by the defendant. 

(6) At the time said William Meinert took out said policy of 
insurance, and from that time to the time of his death, he was a 
resident of Evansville, Ind., and his postoffice address was 217 
Law Avenue, Evansville, Ind. 

(7) On February 15, 1897, the defendant mailed at Chicago, 
Ill., the following notice, inclosed in an envelope, and duly 
stamped and properly addressed, to William Meinert, 217 Law 
Avenue, Evansville, Ind. :-— 

Nederland Life Insurance Co. (Ld.) 
Established in Amsterdam (Holland), 1858. 
United States Branch: 

874 Broadway, New York City. 

Pursuant to Chapter 690 of the Insurance Law of 1892 of 
the State of New York you are hereby notified that the quar- 
terly premium of $25.25 on policy No. 58,021 will fall due on 
the 5th day of March, 1897, if the policy be then in force. The 
conditions of your policy provide that unless such premium 
shall be paid at the United States branch office of the company 


or to a person authorized to collect such premium holding the 
company’s receipt therefor, by or before that date, the policy 
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and all payments thereon will be forfeited and void, except as 
to the right to a cash surrender value or paid-up policy. 
L. I. Du Bourcgq, 
President U. S. Branch. 
If payment is made to the company direct it can be done by 
valid draft, check, postal or express money order made out to 


the order of the United States Branch or the Nederland Life 
Insurance Co. (Ld.). 


Attention. 
No payment of premium made to any person except in ex- 


change for the official receipt signed by two executive officers 
of the United States branch of the company can be recognized. 

Please return this notice when you send remittance to the 
branch office or to the person authorized to collect premiums. 


If this notice was not properly addressed, give changed ad- 
dress. 


Name Postoffice 
State of 


—Which said notice was duly received by Wm. Meinert on Feb- 
ruary 16, 1897, more than fifteen and less than forty-five days 
prior to March 5, 1897, and neither said Meinert, nor any one on 


his behalf, ever paid said installment of premium on March 5, 
1897, or at any time thereafter. 

(8) The court further finds that on Saturday, April 3, 1897, the 
Nederland Life Insurance Company, Ltd., duly sent by mail 


from Chicago, IIl., to the assured, William Meinert, a notice in 
the words and figures following :— 


Nederland Life Insurance Co., Ltd. 
Established 1858, Amsterdam, Holland. 
United States Branch, 874 Broadway, New York. 
New York, April 3, 1897. 
William Meinert, 217 Law Avenue, Evansville, Ind.—Dear 
Sir: The premium on your policy which fell due on the 5th of 
March has not been paid, and the policy is therefore null and 
void. I beg to inform you, however, that if the same is paid 
within ten days your policy will be reinstated. 
L. I. Du Bourcgq, President. 
Policy No. 58,021. 
—Which said notice was received by William Meinert in due 
course of mail, at or about 8 o’clock a. m., on Monday, April 5, 
1897; and said Meinert never acknowledged the receipt of said 
notice, and never took any steps to have said policy reinstated. 


(9) The court finds that on April 22, 1897, the Nederland Life 
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Insurance Company, Ltd., entered on the appropriate records of 
its office a declaration that said policy number 58,021 was for- 
feited and lapsed for failure to pay installment of premium. 

(10) The court finds that said policy was, at the time of bring- 
ing this action, and still is, in full force, and that the plaintiff is 
entitled to recover the amount of said policy, unless, on the facts 
found herein, said policy was forfeited and lapsed under and pur- 
suant to the above-mentioned statute of the State of New York. 

(11) The court finds that the amount now due and owing on 
said policy amounts to the sum of four thousand nine hundred 
and eighty-five dollars and five cents ($4,985.05). 

The court states as conclusions of law on the facts found as 
aforesaid :— 

(1) That the policy sued on is now, and was at the beginning 
of this action, in full force and effect. 

(2) That said policy has not been forfeited, nor has it lapsed 
under and pursuant to the provisions of chapter 690 of the in- 
surance law of 1892 of the State of New York. 

(3) That the plaintiff, Mary Meinert, is entitled to recover of 
and from the defendant; the Nederland Life Insurance Company, 
Ltd., the sum of four thousand nine hundred eighty-five dollars 
and five cents ($4,985.05) with 6 per cent interest thereon from 
this date, and costs of suit, and is entitled to have judgment en- 
tered accordingly. 

We think the conclusions of law fully sustained by the finding 
of facts, and that the judgment must be affirmed. It is clear from 
the finding of facts and the express terms of the policy that the 
contract of insurance was to be governed by the laws of the 
State of New York; and, under those laws, it is equally clear 
that the policy was never forfeited, but was still in force at the 
commencement of the action, as found by the court. Counsel 
for the plaintiff in error claims that the stipulations in the con- 
tract are too vague to subject the contract to the laws of New 
York. But the provision of the application is that the contract 
of insurance contained in the policy and in this application shall 
be governed by the laws of the State of New York, the place of 
said contract to be the principal office “in the United States of 
said company in the State of New York.” This is the company’s 
own language, and the import is unmistakable: Penn Mutual 
Life Ins. Co. vs. Mechanics’ Savings Bank & ‘Trust 
Co., 19 C. C. A., 286. Its principal office in this country 
was in New York City, where all premiums were to be paid. It 
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was the privilege, as it was evidently the policy, of the company, 
to have all its contracts of insurance, wherever made, governed 
by one and the same law. There are many other provisions in 
the policy relating to the conduct of the business, all of which go 
to show that it was the understanding of the parties that the 
business should be done at its branch office in New York, and 
subject to the laws of that State. The provision that “notice is 
hereby given that the provisions of section 88 of the Insurance 
Law of 1892 of the State of New York are waived by the provi- 
sions and requirements, referring to the policy,” is very signifi- 
cant. There would be no occasion for the company to put in such 
a provision as that if the laws of New York generally were not 
to govern the contract. 

All of these provisions in the policy forming part of the contract 
of insurance go to show that the intent of the parties was to 
make the contract subject to the laws of New York, the same 
as though made and executed in that State. That this was the 
understanding of the plaintiff in error is clear from the character 
of the notice which it sent of the accrual of the premium, begin- 
ning as follows: “ Pursuant to Chapter 690 of the Insurance 
Law of 1892 of the State of New York, you are hereby notified,” 
etc. 

It only remains to inquire whether, under the laws of New 
York, the policy has been forfeited. It has not been forfeited 
unless it is by virtue of the express provision in the policy pro- 
viding for forfeiture. Without a clause providing for a forfei- 
ture, the policy is not forfeited for non-payment of the premium, 
any more than a land contract is forfeited by non-payment of 
principal or interest when due. The rule is laid down in 19 Am. 
& Eng. Enc. of Law (2d Ed., 44), as follows :— 

“ Since forfeitures are odious in the eyes of the law, a default 
in the payment of a premium on life insurance does not forfeit 
the policy where there is no stipulation to that effect in the 
policy.” 

This is the well-settled rule. The reason why forfeitures are 
odious in the eyes of the law, and are said to be abhorred, is that 
they are not equitable. Nevertheless, if a policy of insurance 
provides in express terms for a forfeiture for non-payment of the 
premium, whén due, the law will enforce it. But before the court 
will declare a forfeiture, the conditions of the.policy upon which 
the forfeiture is founded must be strictly complied with. And 
this brings us to the only remaining question in the case— 
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whether the provisions of the policy in regard to notice of forfeit- 
ure have been complied with by the company. This provision is 
inserted for the benefit of the company. It is the company’s lan- 
guage, and it cannot complain if the court, as it will, place a strict 
construction upon it, to save a forfeiture if possible. If the com- 
pany has given the notice provided in the contract, then the for- 
feiture will hold; otherwise not: Phelan vs. Northwestern Mu- 
tual, etc., 113 N. Y., 147; Schad vs. Security Mutual, etc., 155 
N. Y.,640; New York Life Ins. Co. vs. Dingley, 35 C. C. A., 245; 
Born vs. Home Ins. Co. (lowa), 81 N. W., 676; Smith vs. Conti- 
nental Ins. Co. (lowa), 79 N. W., 126; Provident Savings Life 
vs. Nixon, 19 C. C. A., 414; Equitable Life vs. Nixon, 26 C. C. 
A., 620; Hicks vs. National Life Ins. Co., g C. C. A., 215. 

Under these authorities, it seems clear that the notice given 
in this case was not a substantial compliance with the terms of 
the policy. Under those terms, the premium for non-payment 
of which, it is claimed, the policy was forfeited, became due on 
the 5th day of March, 1897. The condition on the back of the 
policy provided that ‘in case of non-payment of any premium 
within thirty days after the same shall become due, this policy 
shall be null and void.” The notice given to the insured by the 
company was as follows :—- 


Pursuant to chapter 690 of the Insurance Law of 1892, of 
the State of New York, you are hereby notified that the quar- 
terly premium of $25.25 on policy No. 58,021 will fall due on 
the 5th of March, 1897, if the policy be then in force. The 
conditions of your policy provide that unless such premium 
shall be paid at the United States branch office of the com- 
pany, or to a person authorized to collect such premium, hold- 
ing the company’s receipt therefor, by or before that date, the 
policy and all payments thereon will be forfeited and void, ex- 
cept as to the right to a cash surrender value or paid-up policy. 

L. I. Du Bourcgq, 
President U. S. Branch. 


This notice is evidently far from being a compliance with the 
contract, and is furthermore quite misleading. The insured is 
notified that his premium is due the 5th day of March, and, un- 
less he pays it “by or before that day,” his policy will be for- 
feited and void, whereas, by the terms of the policy, he has thirty 
days after March 5th in which to pay it. The case of Phelan vs. 
Northwestern Mutual (113 N. Y., 147) is quite decisive of this 
question. The defect in the notice given in the case at bar is 
much more serious than the one given in that case. The case of 
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Schad vs. Security Mutual (155 N. Y., 640) is equally in point, 
and decisive of the law in New York. See, also, Life Ins. Co. vs. 
Dingley (35 C. C. A., 245), decided by the United States Circuit 
Court of Appeals for the Ninth Circuit, which was also a case 
under the New York statute. Judgment affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


FARRELL 


vs, 

SECURITY MUT. LIFE INS. CO.* 

Where the application was a warranty, in which answers untrue in any 
respect forfeited the policy, any substantial misstatement in an an- 
swer purporting to be complete justifies the forfeiture of a policy is- 
sued on the faith of such statement. 

The insured stated that he had never been an inmate of a hospital. His 
physician testified that he had been sent to a hospital simply in order 
that he might be able to give him better care, and entered his malady 
as rheumatism, ‘simply to qualify him for entry; that he was his 
private patient there during one or two weeks. 

Held, That he was an inmate within the meaning of the application, and 
his answer was a breach of warranty. 

In Error to the Circuit Court of the United States for the 
District of Connecticut. This cause comes to this court upon a 
writ of error by plaintiff in the court below to review a judgment 
entered for defendant in the United States Circuit Court for the 
District of Connecticut upon a verdict rendered by direction of 


the court. 


W. F. KENNEy and THEO. M. MALTBIE, for Plaintiff in Error, 
F. W. JENKINS and Cuas. E. Gross, for Defendant in Error. 


3efore Wallace, Lacombe and Townsend, C. JJ. 


TOWNSEND, C. J. 
The plaintiff herein is the assignee of, and beneficiary desig- 
nated under, a policy of insurance for 5,000 issued by defendant 
to William H. Taylor, on October 21, 1899. The portions of the 
application for insurance signed by the insured which are ma- 
teriai to the questions involved herein are as follows :— 


* Decision rendered, August 11, 1903. 
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I agree, that I will abstain from the habitual use of opium or 
other narcotics and that this agreement, together with the 
answers and explanations given to the above various ques- 
tions, inclusive of those propounded by the medical examiner, 
and the written and printed statements to him made, shall 
form the exclusive and only basis of the agreement between 
me and the Security Mutual Life Insurance Company. That 
each and every statement and answer made by me, as aforesaid, 
is material to the risk, and I warrant each and every of said 
statements and answers, whether written by my own hand or 
not, to be full, complete and true, and if any statement or an- 
swer made as aforesaid is not full and complete, or is untrue 
in any respect, then the policy of insurance issued hereon shall 
be null and void. That should I fail to pay any of the premi- 
ums on or before the day on which the same shall fall due, or 
fail to comply with any one of the terms of this agreement, or of 
any policy issued hereon, in that event said policy shall become 
null and void, and all moneys which shall have been paid shall 
be forfeited to the said company for its sole use and benefit. 
That the proofs of death required shall be made upon the 
blank forms furnished by the company, and shall include all 
information required thereby. That all provisins of law for- 
bidding any physician who has or shall have attended me from 
disclosing any and all information which he acquired by such 
attendance together with any such provisions affecting the uses 
which shall be made of this application or any part thereof, and 
all provisions of law in conflict with or varying the terms of 
this agreement and the policy applied for, are hereby expressly 
waived. That the policy hereby applied for shall not be in 
force unless actually delivered to and accepted by me during 
my lifetime, and while in good health, and the first premium 
due thereon actually received by said company. No answer or 
statement made to, or information possessed by any agent, 
medical examiner or other person, shall be admissible in evi- 
dence against this company, or binding upon it, unless actually 
written in this application over the signature of the applicant. 

Dated at Hartford, this 16th day of October, 1899. 

William H. Taylor. 
Part IT. 


B. Give the name and residence of your medical adviser, or 
family physician. Ans. Dr. Miller, Jacksonville, Fla. 


C. How long since were you last attended by a physician, or 
consulted one? Ans. Not since childhood, if at all. 


D. For what difficulty or disease? Ans. None that he has 
any remembrance of. * * * 


3. Occupation and Environment. 


E. Have you ever changed residence or traveled on account 
of vour health? Ans. No. * * * 
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6. Health Record. 

Have you ever been affected with any of the following named 
diseases or conditions? (Answer “Yes” or “No” to each ques- 
tion.) 

Malaria. No. How many attacks. . Disorder of 
liver. No. Rheumatism. No. Gout. No. Syphilis. No. Dis- 
ease of Brain or Spine. No. Severe Headache. No. Vertigo. 
No. Loss of Consciousness. No. Convulsions. No. Paralysis. 
No. Nervous Exhaustion. No. Apoplexy. No. Asthma. No. 
Spitting of Blood. No. Bronchitis. No. Chronic Hoarseness. 
No. Chronic Cough. No. Shortness of Breath. No. Fainting 
Spells. No. Pleurisy, or any chest or lung disease. No. Pain 
in Region of Heart. No. Dyspepsia or Indigestion. No. 
Chronic Diarrhoea. No. Biliary Colic. No. Jaundice. No. 
Diabetes. No. Renal Colic. No. Gravel or Calculus. No. 
Immoderate flow of Urine. No. Difficult or tedious Urina- 
tion. No. Sunstroke. No. Fistula, Anal. No. Bleeding 
Piles. No. Varicose Veins. No. Appendicitis. No. Palpi- 
tation of Heart. No. Dropsy. No. Swelling of Feet or Face. 
No. Swelling of Glands. No. Cancer or Tumor. No. 
Chronic Ulcer or Abscess. No. Discharges from the Ear. 
No. Difficulty in Swallowing. No. Yellow Fever. No. 

The date, duration and severity of each disease answered 
affirmatively must be fully described. (See Note III. Medical 
Report.) * *. * 

7. Clinical History. 

(Detail in brief upon the following form, the clinical history 
of any affection experienced by the subject, as per his answers 
foregoing.) 

Never has had a physician to care for him that he remem- 
naa eS 

E. Have you ever been an inmate of any Infirmary, Sani- 
tarium, Institution, Asvlum or Hospital? Ans. No. * * * 

9. Habits. 

A. What is your practice as regards the use of spirits, wines, 
malt, liquors or other alcoholic beverage? (See Note IV. 
Medical Report.) Ans. Kind: Beer. Amount: About four 
glasses. How often: Per week. * * * 

I hereby declare: That I have received and understand all 
of the above questions and answers thereto, and they are 
hereby made part of my application for insurance in the Secur- 
ity Mutual Life Insurance Company, and I hereby warrant 
said answers, and each of them, as written, to be full, complete 
and true; that I am the person described above and in part I. 
of this application signed by me, and that each of the ques- 
tions in Part I. and II. of my application was answered in 
writing before I signed the same. Also, that I am free from 
any and all diseases, sicknesses, ailments and complaints, ex- 
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cept as above stated. That | will conform to and be governed 

by the existing by-laws of the company, and the same as they 

may be hereafter amended. 
Dated at Hartford, this 14th day of October, 1899. 
William H. Taylor. 

On May 14, 1900, the insured died. The remote cause of 
death, as stated by his attending physician, was “phthisis pulmo- 
nalis, cough, expectoration, fever, pleuritic pains, cold perspira- 
tion, rapid respiration,” etc. 

This action was brought to recover said sum of $5,000 in the 
Superior Court for Hartford County, in the State of Connecti- 
cut, and was duly removed by defendant to the Circuit Court of 
the United States for the District of Connecticut. On the trial 
of the cause there was much evidence tending to show that sev- 
eral of the answers contained in the application were untrue, in 
that deceased had for vears been in the habit of drinking various 
intoxicating beverages, had had malaria, had been crippled by 
rheumatism, had spent his winters in the South on account of his 
health, and that in 1895 he was dangerously ill with double pneu- 
monia, pleurisy and bronchitis, and was then attended by a physi- 
cian, and that subsequently he was attended at intervals during a 
period of four years by another physician. There was also uncon- 
tradicted evidence that in July, 1899, the deceased was admitted to 
a hospital, where he remained for from one to two weeks. At the 
close of the testimony, counsel for defendant requested the court 
to direct a verdict in its favor, on the ground that the statements 
in the application for the policy were warranties; that the testi- 
mony showed that certain of said statements, which were specifi- 
cally called to the attention of the court, were false; and that, 
therefore, by the terms of said contract, said policy was null and 
void. The court, in its charge, declined to discuss the evidence 
as to the various grounds stated in said motion, but ruled that 
the statements in said application were warranties, and instructed 
the jury as follows :—- 

“Tt is my opinion, after carefully considering the matter, that 
the evidence does show that Mr. Taylor was for some little time, 
just shortly prior to the issue of this policy, an inmate of the St. 
Francis’ Hospital; and it seems to me, under my view of the law 
with reference to that matter, that it is my duty to instruct you to 
return your verdict for the defendant.” 

In the view which we take as to the correctness of the charge 
of the court on this ground, it is unnecessary to consider the 
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other defenses, which, when analyzed, lead to the same conclu- 
sion. The exceptions challenge the rulings that the answers in 
said application were warranties, and that the evidence showed 
that deceased was an inmate of the hospital, and the direction of 
a verdict for defendant. That under such a contract of insurance 
the answers to the questions in the application are warranties, 
upon the literal truth of which the validity of the policy depends, 
was decided by this court in Brady vs. United Life Insurance As- 
sociation, g C. C. A., 252. And where, as in this case, the an- 
swer of the applicant purports to be a complete answer to the 
question, a policy issued on the faith of such application is 
avoided by any substantial misstatement or omission in said an- 
swer. But the burden of plaintiff's contention appears to be that 
the word “inmate” is equivocal or ambiguous, and that, there- 
fore, the question whether deceased was an “inmate” of a hos- 
pital was a mixed question of law and fact, and should have been 
submitted to the jury in the light of the surrounding circum- 
stances, in order that they might determine the intent of the 
parties and the construction to be put upon the contract in view 
thereof. The pertinent reply to this contention is that, if there 
was any doubt as to the meaning of this question, it was open to 
the insured either to leave it unanswered or to answer it by a 
“full, true and complete” statement of the facts, or by a state- 
ment that he did not know whether he had been such an inmate 
or not. But, irrespective of this suggestion, an examination of 
the record dispels all uncertainty as to the falsity of the answer 
in any view of the meaning of the question. It appears from the 
testimony of the plaintiff himself that he took deceased to St. 
Francis’ Hospitalat the suggestion of a physician, and from the 
uncontradicted testimony of said physician, Dr. Sullivan, who 
was plaintiff’s witness, that at the request of plaintiff he visited 
deceased professionally, and suggested his removal to the hos- 
pital; that he went to the hospital, and examined deceased for 
twenty minutes to half an hour very carefully; that deceased was 
accepted at the hospital as his private patient, and was a patient 
at and inmate of the hospital during one or two weeks. It was 
proved that the hospital was a chartered institution, with wards 
and nurses, was under the charge of a physician, and was main- 
tained by public contributions. The hospital record was pro- 
duced and showed that deceased was admitted in the medical 
class, that his physician was the said Dr. Sullivan, that his dis- 
ease was diagnosed as rheumatism, and that the charge for his 
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treatment was $7, which was paid. The only evidence relied on 
to modify the conclusions necessarily drawn from the foregoing 
uncontradicted facts consists in the testimony of Dr. Sullivan. 
On his direct examination he stated as follows :— 


“Q. What was done with Mr. Taylor after your visit? A. I 
think, at my suggestion to Mr. Farrell— I told him that, under 
the conditions the Brower House was in, that it would improve 
his environments, and be much more comfortable and pleasantly 
situated, if he would go out to St. Francis’ Hospital, with which 
I was allied. Q. You told him that you would give him more 
convenience, and he would be under better environment at the 
hospital than he would get in the Brower House? A. Yes. St. 
Francis’ Hospital had not been opened long; there were but few 
patients there; and it would be quite inexpensive for him to 
stay there a short time.”’ 


He further testified on direct examination that he found noth- 
ing the matter with deceased, and that he made the entry of 
rheumatism in order to qualify the patient to be entered at the 
hospital. On cross-examination he testified that he ordered the 
removal of deceased to the hospital because “I could give him 
better care, and under more satisfactory circumstances, at St. 
Francis’ Hospital, than he would receive at the Brower House.” 
He explained that by better care he meant “better environment” 
—under better conditions—and that by “better conditions” he 
meant: “Well, if he touched a button, he could have a servant 
come to his room any time day or night; or if he wanted a 
change of blankets, or a hot drink—any want could be attended 
to at once,” and that he sent deceased there “simply to put him 
where he could get good bed and board.” 

“Inmate” is defined as follows :— 


One who lives in the same house or apartment with another ; 
a fellow lodger; esp. one of the occupants of an asylum, hos- 
pital or prison; by extension, one who occupies or lodges in 
any place or dwelling.—[ Webster. 

One who is a mate or associate in the occupancy of a place; 
hence, an indweller; an associated lodger or inhabitant; as 
the inmate of a dwelling house, factory, hospital or prison.— 
{Century. 


There is nothing to show that the word “inmate” was used or 
understood in said application in any sense other than its ordi- 
nary sense as thus defined. The presumption, therefore, is 
against any different or technical use. 
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But, even ii the question could be considered, as contended by 
plaintiff, as an inquiry whether plaintiff had been admitted to the 
hospital for treatment for disease, the uncontradicted evidence 
as to the circumstances under which the deceased was taken 
there under advice of a physician as his patient, and the character 
of his occupancy, satisfies this requirement. And in view of the 
positive statements of the physician as to said facts the court 
would not have been justified in submitting the case to the jury 
on the theory of ambiguity or uncertainty because the witness 
said he sent deceased there simply “to get good bed and board.” 
If this statement be not rejected as either palpably untrue or an 
unjustifiable conclusion of the witness, it must be so interpreted 
as to apply to the case of a patient who required the sort of 
treatment implied by better conditions, environment and service. 
In the modern treatment of disease, especialy of such a character 
as that from which the life insured died some eight months after 
he left said hospital, nothing further would have been necessarily 
helpful toward improvement, even in the case of an inmate for a 
long period. Therefore there was not even a scintilla of evidence 
of ambiguity or contradiction to justify the court in submitting 
the case to the jury. 

The cases cited by plaintiff on this point do not support his 
contention. In Chinery vs. Industrial Company (15 App. Div., 
515) the inquiry was, “ Has said life ever been under treatment 
in any hospital, asylum or other institution?’ The answer was 
“No.” This does not appear to have been a warranty, but a rep- 
resentation, and the court held that the removal of a cinder from 
the eye of the insured at a hospital was not “being under treat- 
ment,” within the meaning of the policy, at least so as to be ma- 
terial to her general health. 

In Mutual Benefit Life Insurance Company vs. Wise (34 Md., 
583) there was this inquiry and answer in the application: “Q. 
Has the party been, or is he now, employed in any military or 
naval service? A. No.” The fact was that he had been a chap- 
lain in the Confederate Army. The court held that it should 
have been left to the jury to determine whether a chaplain in the 
army is in the military service, and, if so, whether insured was 
ever employed in such service. The appellate court, therefore 
sustained the refusal of the court to charge that the jury should 
find for the defendant if it should find that Mr. Wise was a chap- 
lain in the Confederate Army in the year 1862. But there was no 
evidence that a chaplain is or is not in the military service, and 
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none to show that Mr. Wise was ever actually employed in said 
service. 


The other cases cited by plaintiff merely state the general rule 
of construction in cases of ambiguity. But, as we have already 
seen, there was no uncertainty in the terms of this contract. The 
question and answer were direct, the facts were fully within the 
knowledge of deceased, and were positively and untruly stated 
by him. The judgment is affirmed, with costs. 


SUPREME COURT OF SOUTH CAROLINA. 


YOUNG 
v8. 


ST. PAUL FIRE & MARINE INS. CO.* 


The plaintiff made a parol contract with the agent to insure her house for 
$1,500. He filled in a standard policy containing, among others, a 
provision against other insurance, which he placed in his safe, and 
did not deliver until after the fire. Nothing was said between the 
parties regarding other insurance which existed on the property. 


Held, That the contract was for a written policy in the usual form, and 
the insured was bound by the provision against other insurance. 


Held, That the retention of the policy by the agent at the request of the 
insured was not a waiver of the provision, nor was the expression of 
a belief by him that the insurance would be paid and notifying an ad- 
juster who came to investigate the loss. 


Appeal from Common Pleas Circuit Court of Laurens County. 
Action by Alice A. Young against the St. Paul Fire & Marine 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. 


Joun T. SEIBELS, for Appellant. 
W. R. RicHEy, H. J. HAyNESworTH, and FERGUSON & 
FEATHERSTONE, for Respondent. 


Woops, J. 
The plaintiff recovered judgment on a contract of insurance 
made by defendant, covering her dwelling house in the town of 
Clinton. At the close of plaintiff’s testimony the court was re- 
quested to instruct the jury to find a verdict for the defendant. 
* Decision rendered, April 1, 1904. 
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The first question is whether the presiding judge was in error in 
refusing this motion. The amended complaint alleges that Mrs. 
Young applied to Robertson, defendant’s agent, and made a 
parol! contract with him to insure her house for $1,500; “that 
subsequently, and in the absence of the plaintiff, the said J. T, 
Robertson, as agent of the said company, in pursuance of said 
agreement, wrote out a policy of insurance, a copy of which is 
hereto attached as Exhibit A, and placed the same in his safe, 
where it remained until after the fire, which destroyed the plain- 
tiff’s house, when it was delivered to her ; that in said policy, when 
written out, after the original agreement of insurance, the said 
agent stated the value of the building to be $2,000, and the total 
amount of insurance to be carried on said house to be $1,500, 
and further stated that 
This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if the insured now 
has or shall hereinafter make or procure any other contract of 
insurance, whether valid or not, on property covered in whole 
or in part by this policy, 
“ Which statements were no part of the original agreements, and 
were made without the knowledge of or consent of the plaintiff, 
she having learned of them for the first time when her attention 
was directed to them after the said fire.” The plaintiff was the 
only witness offered in support of this last allegation. She testi- 
fied specifically, and with noteworthy candor, that she applied to 
Robertson for a policy, and he agreed to write,her a policy. This 
clearly meant that both parties fully understood that the con- 
tract was not for parol insurance, but for the usual printed policy 
of insurance issued by insurance agents in the course of business: 
1 May on Insurance, § 23: 16 A. & E. Ency. Law, 853; Newark 
Machine Co. vs. Kenton Ins. Co., 22 L. R. A., 773, and notes. 
In such case the presumption is that the parol negotiation is 
merged in the written contract represented by the policy: 16 A. 
& E. Ency. Law, 856, and notes; United Firemen’s Insurance 
Co. vs. Thomas, 27 C. C. A., 42; Merchants’ Mutual Insurance 
Co. vs. Lyman, 15 Wall., 664; Union Mutual Life Insurance Co. 
vs. Mowry, 96 U. S., 544, and notes; Kleis vs. Niagara Fire In- 
surance Co. {(Mich.), 76 N. W., 155; Phenix Insurance Co. vs. 
Wilcox & Gibbs Guano Co., 13 C. C. A., 88. If the agent had 
made a verbal agreement to the effect that a provision allowing 
other insurance would be inserted in the policy, and if Mrs. 
Young had requested the insertion of such a clause without dis- 
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sent from him, the policy would not have covered all the 
branches and elements of the parol contract, and the insurance 
would not have been lost, unless the insured had in some way 
subsequently waived the omission: I Joyce on Insurance, § 41; 
McMaster vs. New York Life Insurance Co., 183 U. S., 25. But 
Mrs. Young testifies nothing whatever was said as to other in- 
surance on the house. The provision, “ This entire policy, unless 
otherwise provided by agreement indorsed hereon or added here- 
to, shall be void if the insured now has or shall hereinafter make 
or procure any other contract of insurance, whether valid or not, 
on property covered in whole or in part by this policy,” was 
printed in the policy of insurance as issued. To hold the insured 
not to be bound by this provision would be equivalent to holding 
that, when a contract is made for a policy of insurance, and the 
ordinary policy is issued with the usual conditions printed in it, 
all these conditions would be void, and have no effect on the lia- 
bility under the policy, unless expressly brought to the notice of 
the insured, and assented to by him. To state such a proposition 
is to reject it. Nothing is more generally known and recognized 
in business dealings and the decisions of courts than that an 
agreement for a policy of insurance contemplates the issuance of 
a policy with certain conditions, such as stipulations against 
change of title, storing of highly combustible or explosive sub- 
stances, incumbrance of the property, and additional insurance 
without consent. There was no evidence that the provision 
under discussion was unusual or unreasonable, but, on the con- 
trary, the policy is indorsed, “ Standard Fire Insurance Policy of 
the States of New York, Pennsylvania, Connecticut and Rhode 
Island.”’ 

The policy did not pass into the physical custody of Mrs. 
Young until after the fire, but it is apparent from the testimony 
that Robertson held it as a custodian for her by her acquiescence, 
if not her express request; and this was a sufficient delivery. 
The absence of manual possession is of little consequence. “The 
manual possession of the thing which it is intended to deliver is 
a matter of little consequence. Such possession may exist with- 
out any legal delivery, and it may not exist where a legal delivery 
has been effected. The controlling question is not who has the 
actual possession of the policy, but who has the right of posses- 
sion:” 16 A. & E. Ency. Law, 856. 

It was admitted by the plaintiff that she took out other insur- 
ance, and this was sufficient to defeat her recovery, unless this 





: 


1904. | Young vs. St. Paul Fire & Marine Ins. Co. 689 


condition was waived. We are unable to find any evidence of 
waiver. Whether valid or void, the policy was the property of 
the plaintiff, and in turning it over to her after the fire the agent, 
Robertson, only performed an imperative legal duty, from which 
no waiver could be implied. It has been held in Norris vs. Insur- 
ance Company (55 S. C., 450) that retention of the premium after 
the fire was no evidence of waiver. The mere expression of the 
local soliciting agent of hope and confidence that the loss would 
be paid is no evidence of waiver. In Joyce vs. Insurance Com- 
pany (54 S. C., 374) it was held that even a letter from the presi- 
dent of the company, written after the fire, promising to pay, 
would not constitute waiver, when there was a subsequent letter 
denying liability in the absence of proof that any change in the 
condition of the plaintiff had resulted from the first letter. It is 
hardly necessary to say that waiver cannot be implied from the 
act of the local agent in giving notice to the adjuster, or the 
coming of the adjuster to Clinton to investigate the loss. We 
find no evidence of waiver in any of the facts relied on by the 
plaintiff. 

In no possible view of the evidence could the plaintiff be enti- 
tled to recover, and the jury should, therefore, have been directed 
to find a verdict for the defendant. Hence it is unnecessary to 
consider the other grounds of appeal. 

The judgment of this court is that the judgment of the Circuit 
Court be reversed, and the complaint dismissed. 


VoL. XXXITI.- 44. 
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SUPREME COURT OF ARKANSAS. 


MINNEAPOLIS FIRE & MARINE MUT. INS. CO. 
v8. 
FULTZ.* 


Where the evidence tended to show that, after the company was notified 
of the loss, the adjuster accepted the inventory furnished him by in- 
sured, of personal property destroyed as satisfactory, and only when 
the sixty days, allowed for furnishing proofs, had about expired, was 
a demand for formal proofs made, the company was estopped from 
denying the sufficiency of the ‘proofs. 


Under a valued-policy law no proof of the value of a building was neces- 
sary, where it was totally destroyed. 


Appeal from Circuit Court, Ouachita County. Action by D. 
W. Fultz against the Minneapolis Fire & Marine Mutual Insur- 
ance Company. From a judgment in favor of plaintiff, defend- 
ant appeals. 


DopGE, JOHNSON, CARROLL & PEMBERTON and CANTRELL & 


LOUGHBOROUGH, for Appellant. 
SMEAD & PoWELL and GAUGHAM & SIFFORD, for Appellee. 


BATTLE, J. 

On the 14th day of June, 1899, the Minneapolis Fire & Marine 
Mutual Insurance Company, in consideration of the sum of $68.- 
75, received by it, insured D. W. Fultz for the term of one year, 
from the 19th day of June, 1899, against all direct loss or damage 
by fire, for an amount not exceeding $2,500, to a certain frame 
building in the town of Bearden, in this State, and certain house- 
hold furniture and utensils—$2,000 on the building and $500 on 
the other property. On the 2d day of March, 1900, the property 
insured was totally destroyed by fire. On the roth day of Octo- 
ber, 1900, Fultz sued the insurance company on its policy of fire 
insurance for the $2,500. The defendant denied plaintiff’s right 
to recover because he failed to comply with the following con- 
dition contained in the policy :— 


If a fire occur, the insured shall given immediate notice of 
any loss thereby in writing to this company, protect the prop- 
erty from further damage, forthwith separate the damaged and 
undamaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quality 


* Decision rendered, April 16, 1904. 
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and cost of each article and the amount claimed thereon; and 
within sixty days after the fire, unless such time is extended in 
writing by this company, shall render a statement to this com- 
pany, signed and sworn to by said insured, stating the knowl- 
edge and belief of the insured as to the time and origin of the 
fire; the interest of the insured and of all others in the prop- 
erty; the cash value of each item thereof and the amount of 
loss thereon: all incumbrances thereon; all other insurance, 

whether valid or not, covering any of said property; and a 

copy of all the descriptions and schedules in all policies; any 

changes in the title, use, occupation, location, possession, or 

exposures of said property since the issuing of this policy; by 

whom and for what purpose any building herein described and 

the several parts thereof were occupied at the time of the fire, 
Etc. 

No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until 
after full compliance by the insured with all the foregoing re- 
quirements. 

The plaintiff recovered judgment for the $2,500, and the de- 
fendant appealed. 

The issues in the case were tried by the court sitting as a jury. 
Evidence was adduced tending to prove the following facts: 
The house, furniture and utensils were insured by the appellant, 
on the day, for the time and amount stated. The property in- 
sured was totally destroyed by fire on the 2d day of March, 1goo. 
On the 13th day of March, 1900, appellee sent the following 
stateinent or notice to the appellant :— 


Bearden, Ark., March 13, 1900. To the Minneapolis Fire 
& Marine Mutual Insurance Co., Minneapolis, Minn.: This 
is to notify you that the building and furniture situated at 
Bearden, Ark., covered by your policy, No. 70,259, issued on 
the 19th day of June, 1899, was totally destroyed by fire on the 
2d day of March, 1900. The building was built of lumber and 
shingles at a cost of about $4,500. D. W. Fultz. 


This was sworn to, and was mailed by the insured’s attorneys 
to the insurer. 

In a short time thereafter, appellant’s adjuster arrived at 
Bearden, and demanded a statement of the furniture and utensils 
destroyed by fire. Appellee furnished him with the state- 
ment, showing the value of each article of property, amounting, 
in the aggregate, to $1,500. He accepted the statement, and ex- 
pressed himself as satisfied with it, and willing to allow the 
amount of insurance on the personal property, but said he was 
not satisfied as to the value of the house. He caused the value 
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of the building, and what it would cost to replace it, to be esti- 
mated by one McDonald. He returned to his home. Appellee, 
believing that appellant would make good his loss according to 
its policy, looked for a check for the amount thereof by every 
mail, until some time about the last of April, 1900, he received a 
letter from the adjuster, dated April 23, 1900, inclosing the state- 
ment or notice of the 13th of March, 1900, and saying that such 
statement was insufficient, and demanding proofs of loss accord- 
ing to the policy. The sixty days allowed by the policy for mak- 
ing proof of loss had then about expired, and no additional proof 
was furnished. 

The evidence tended to prove that appellant, through its ad- 
juster, accepted the statement or inventory of the personal 
property destroyed by fire that was furnished to the adjuster at 
Bearden, and waived all other proof of the loss thereof, and that 
it is estopped from denying its sufficiency. No proof of the 
value of the house was necessary. 

Under the statutes of this State, the insurance company was 
bound to pay the amount of the insurance on the house, it being 
totally destroyed by fire: Acts Gen. Assem., 1899, p. 112, 
No. 61. Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


KNIGHTS TEMPLARS & MASONS’ LIFE 
INDEMNITY Co. 


v8. 


CRAYTON ET AL.* 


Under the evidence a refusal to instruct that insured committed suicide 
was justified. 

The acceptance by the guardian of the beneficiary of the amount of as- 
sessments that would have been due in any case, and release of the 
additional insurance money which would be forfeited by suicide was 
without consideration, and did not prevent collection of the balance, 
nor did the acceptance of such amoum from the guardian by the bene- 
ficiaries on attaining their majority. 

A guardian has no power to compromise a claim without the authority 
of the court. 

Proofs of death furnished within thirty days by the guardian, with a state- 
ment of his right to collect the money, and not objected to, is suffi- 
cient compliance with a requirement that the claim shall be made 
within six months. 

A requirement that satisfactory proofs of death shall be made means only 
reasonable proofs as to cause of death, not necessarily such as will 
satisfy the insurer, and neither party is bound by such proofs when 
the cause becomes a question. 

A policy stipulating for the payment of a specific sum at death, and also 
a return of assessments paid, without interest, sixty days after proofs 
of death, renders the insurer liable for interest on the specific sum 
after the sixty days. 

Where the proofs of death tend to show suicide the burden of proof still 
remains with the insurer, and natural or accidental causes will be pre- 
sumed. A jury cannot find a death suicidal where they are unable to 
determine the cause. 

The verdict of a coroner’s jury is admissible as evidence as to suicide, but 
not the testimony of witnesses at the inquest, except as a contradic- 
tion to the verdict. 

An admission by the guardian of infant beneficiaries as to suicide cannot 
be treated as an admission of the beneficiaries. An infant cannot 
make admissions or authorize another to make them against his in- 
terests. e 


Appeal from Appellate Court, Second District. Action by 
Frank L. Crayton and others against the Knights Templars & 
Masons’ Life Indemnity Company. From a judgment of the 
Appellate Court affirming a judgment for plaintiffs, defendant 
appeals. 


Jack, Irwin, JAcK & DANFORTH, WARD & GRAYDON, and 
Jay H. Macoon, for Appellant. 


* Decision rendered, April 20, 1904. 
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CLARK VARNuM, W. A. FosTER, and L. C. MCMuRTRIE, for 
Appellees. 

RICKS, J. 

This is an appeal from a judgment of the Appellate Court 
affirming a judgment of the Circuit Court of Marshall County in 
an action of assumpsit by the appellees against the appellant upon 
a certificate of membership issued to John Crayton, the father of 
appellees, providing for the payment to appellees of the sum of 
$5,000, and of the money paid on the policy in assessments, with- 
in sixty days after notice and the receipt of satisfactory proofs of 
death of the said John Crayton. 

The policy provided that in case of self-destruction of the 
holder of the policy, whether voluntary or involuntary, sane or 
insane, the policy should become null and void, so far as the 
same related to benefits, but that the company would pay the 
widow and heirs or devisees such an amount as the holder 
should have paid to the company in assessments on the same, 
without interest. The certificate of membership was issued to 
said John Crayton on the tst day of April, 1886, upon his appli- 
cation, and was payable, specifically, to Frank L., Laura and 
Margaret J. Crayton, the appellees and beneficiaries therein 
named. The insured came to his death on the 31st day of July, 
1891, by means of a gunshot wound through the head, and his 
death was either suicidal or accidental. A coroner’s inquest was 
held on the day of the death of the insured, and the verdict of the 
jury was that the deceased came to his death “by means of a rifle- 
ball shot through his head, by his own hands, from a Winchester 
rifle; * * * said wound having been inflicted with suicidal 
intent, while laboring under a fit of insanity.” On the 8th day of 
August, 1891, Ellen C. Crayton, the mother of appellees, was 
appointed their guardian. At that time the ages of appelles were 
as follows: Frank L. Crayton, seventeen years; Laura Cray- 
ton, sixteen years, and Margaret J., commonly called Josephine, 
thirteen years. Notice of the death was immediately given to 
appellant, and blanks for making proof of death, together with 
instructions as to what was required by appellant in making such 
proof, were forwarded to the guardian. By the instructions the 
claimant was required to state by what title she made her claim; 
to furnish a certificate of the attending physician; the certificate 
of a householder, the undertaker, and, in case of suicide or sud- 
den death, a certified copy of the verdict, and of the evidence on 
which snch verdict was based, before the coroner. About the 
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12th of August, 1891, the proofs, as required, were completed 
and sent to the appellant, and the receipt of such proofs was 
acknowledged by the appellant. In the statement of the guardian 
making such proof, the following, among other things, appeared: 


Number, date and amount of policy. No. 2,174; date, Sep- 
tember 7, 1886; $5,000. 

(a) In what capacity or by what title do you make com- 
plaint? (a) Guardian for Frank, Laura and Josephine Cray- 
ton. 

(b) Are you legally entitled to receive the entire amount 
payable on the policy? (b) Yes. 

(a) Remote cause of death? (a) Supposed sunstroke some 
two or three years ago. 

(c) Immediate cause of death? (c) Supposed suicide. 


Upon the receipt of the proofs of death, appellant notified the 
guardian that the case was one of suicide, and that the only lia- 
bility of appellant, under the policy, was for the amount of as- 
sessments paid upon the policy, exclusive of interest, which was 
stated to be $179, and on January 24, 1892, pursuant to an agree- 
ment between Ellen C. Crayton, as the guardian of appellees, 
and appellant, paid to such guardian $179. The payment was 
made by draft or check drawn by appellant’s president and man- 
ager upon the appellant company, payable to the order of Ellen 
C. Crayton, guardian, and contained the following: ‘ Being 
payment in full of all demands under policy No. 2,174, on the 
life of John Crayton, deceased.” Upon receipt of this check or 
draft, the guardian surrendered up the policy or certificate oi 
insurance, and indorsed thereon a receipt, which purported to be 
“in full of all claims under the within policy.” 


The declaration consists of a special count and the common 
counts. The special count is upon the policy in hec verba, and 
alleges the death of the insured on the 31st day of July, 1891; 
that appellees were the beneficiaries under the policy; that the 
msured performed the conditions of the policy required of him; 
and that appellant was furnished with satisfactory proof of death. 

Eleven pleas were filed. A demurrer was sustained to the sec- 
ond, fourth, and fifth pleas, and, as error is not assigned upon 
this, it need not be further notice. The first plea was the generai 
issue; the third, that the assured committed suicide or perished 
by self-destruction, voluntary or involuntary, while sane or in- 
sane; the sixth, that the plaintiffs did not make claim for bene- 
fits under said policy within six months after death of the assured, 
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as is provided by the policy, constitution and by-laws; the sev- 
enth is the ten-years’ statute of limitations; the eighth, fraud 
and misrepresentation in obtaining the certificate of membership 
sued on; the ninth, settlement and release; the tenth, settlement 
and non-disaffirmance by the plaintiff; and the eleventh, ratifi- 
cation of the settlement by the plaintiffs. Replications were filed 
to the pleas, and upon a trial before a jury a verdict was rendered 
for appellees for $7,457.50. A motion for new trial was made by 
appellants and overruled, and judgment entered on the verdict. 

Just prior to entering upon the trial in the court below, ap- 
pellant asked leave to file four additional pleas, which was de- 
nied by the court; and, through error is assigned upon the action 
of the court, no error is pointed out or insisted upon by appellant 
in its brief and argument, and the same need not be further ad- 
verted to. 

The only errors urged for our consideration relate to the giv- 
ing and refusing of instructions. 

At the close of the plaintiffs’ evidence the appellant requested 
the court to give, and offered, an instruction directing a verdict 
in its favor. This instruction was refused, and at the close of all 
the evidence was again offered. As appellant, after the close of 
plaintiffs’ evidence, offered evidence on its part, it thereby made 
a submission of the case upon the whole evidence, and waived 
its right to insist upon the error, if any, in refusing the peremp- 
tory instruction at the close of the plaintiffs’ evidence: West 
Chicago Street Railroad Co. vs. McCallum, 169 IIl., 240. It also 
appears that this error was not insisted upon in the motion for a 
new trial, and cannot now be relied upon for that reason:  IIli- 
nois Central Railroad Co. vs. Johnson, rgr Ill., 594; Brewer & 
Hoffman Brewing Co. vs. Boddie, 162 IIl., 346. 

We are called upon to determine whether the peremptory in- 
struction should have been given at the close of all the evidence. 
We have examined the evidence carefully, and are impressed with 
the résumé of it given by the Appellate Court in its opinion, 
which is as follows: ‘ The main question is whether John Cray- 
ton committed suicide. We have read the evidence on this sub- 
ject in the record itself, and have endeavored to give it careful 
consideration. There were circumstances proved from which 
the inference of suicide might be drawn. Deceased was killed by 
a bullet which entered near the centre of his forehead and passed 
out near the rim of his hat on the back of his head. The shoot- 
ing took place on his barn floor, between I1 a. m. and noon. His 
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body was found lying on the floor, with his head to the east, and 
with his Winchester rifle between or near his legs, pointing to 
the southeast. His rifle contained only an exploded shell. A 
pine stick lay near him, which defendant asks us to infer he used 
in firing the gun. Deceased had suffered from a sunstroke some 
years before, and since then had been moody, excitable and pecu- 
liar, and his family and neighbors doubted his sanity. During 
the forenoon of his death he had spoken harshly to his son about 
being out late at night. On the other hand, it does not appear 
that he had ever expressed or indicated any suicidal purpose or 
intent. He went to the barn about 11 o’clock that. forenoon for 
the expressed purpose of cleaning his rifle. He called for certain 
apparatus he had for that purpose, and caused his children to 
search the house for it. When they could not find it, he said he 
would go to the barn and use a wire for a ramrod; meaning in 
cleaning his gun. His body was found in front of and close to 
his workbench in the barn, in front of a window, and with the big 
barn doors open toward the house. Pieces of cloth and other 
suitable apparatus for cleaning the gun were on the bench. All 
the cartridges but this one were on the bench. The exploded 
shell in the gun bore the marks of a knife. A common jackknife 
was stuck in the bench. Deceased had on his boots, and could 
not have fired the gun with his feet. It was shown that kindling 
wood was often split at that place, and that there were quite a 
number of pine sticks lving near where deceased fell; thus weak- 
ening the inference that deceased had been using the stick which 
defendant’s witness described as lying near his body. There was 
no discoloration by powder or by burning about the head of de- 
ceased. Experiments were made during the trial by firing car- 
tridges of the same make and size out of the same gun at a heavy 
cardboard paper—one where the muzzle of the rifle was held 
close to, and almost in contact with, the cardboard, and others 
at six, twelve, twenty-four, and thirty inches distance therefrom. 
These papers were identified and put in evidence. Though ob- 
jection was made and exception preserved by defendant, yet that 
exception, as already suggested, is not argued in defendant’s 
opening brief, and it is therefore waived, and the case stands 
here as if that proof had been received without objection. But 
though the bill of exceptions recites these cardboards were ad- 
mitted in evidence, they are omitted from it. In this condition of 
the record, we think it fair to assume they tended to show that, 
where the muzzle was near the cardboard, the latter bore indica- 
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tions of discoloration by powder or by burning, and tended to 
show that the muzzle of this rifle was not near the head of John 
Crayton when the rifle was discharged. If the muzzle was two or 
three feet from Crayton’s head when the rifle was discharged, 
this might well be considered * * * as tending to indicate the 
discharge was accidental and not intentional. Deceased may 
have intentionally killed himself. On the other hand, he may 
have gone to the barn solely to clean the rifle, and, in his prepa- 
rations to clean it, may have got together the cleaning apparatus 
found on the bench, and removed from the rifle the cartridges 
found on the bench; may have tried to remove the last cartridge, 
and had difficulty in doing so, and used the knife upon it in an 
unsuccessful effort to get it out, and thereby made the marks 
tound upon the exploded shell, and then stuck the knife in the 
bench, and may then have done something else with the rifle, 
carelessly, in an effort to loosen the remaining shell, and in so 
doing unintentionally discharged the gun, with the fatal result. 
The burden of proving intentional self-destruction was upon de- 
lendant. In our opinion, the language of the policy with refer- 
ence to self-destruction, ‘whether voluntary or involuntary, sane 
or insane,’ does not apply here if the gun was accidentally dis- 
charged while being handled by Crayton, if he had no intention 
of discharging it or no intention of hitting himself.” This state- 
ment and review of the facts we adopt, and from it are satisfied 
that the court did not err in refusing the peremptory instruction. 

It is suggested, however, that the Appellate Court, in its re- 
view and consideration of the instruction above mentioned, 
failed to consider certain matters that were material to the case, 
and that the appellees should have proved, but failed to prove, 
that the assured paid assessments under his policy according to 
its terms. We are unable to see how this question can arise, 
when it is expressly stipulated in the record that the amount of 
the assessments paid by the assured was $179, and appellant at 
all times admitted its liability to that extent, and bases its de- 
fense mainly upon the theory that the acceptance by the guardian 
of the assessments paid by the assured was a settlement of all 
claims and a bar to this action. Nor was the supposed settle- 
ment made with the guardian a bar to this action. No authority 
was given by the Probate Court or County Court to the guardian 
to compound or release the claim due the appellees, as her wards, 
or any part of it. The matter was not brought to the attention 
of the court until the year 1900, when the guardian made a re- 
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port. The guardian had no personal interest in the policy, or 
the funds arising from the same, and could not, upon any theory 
of which we are advised, make any settlement with the appellant 
for less than full payment without the express order of the court 
appointing her, from which its approbation of her purpose to com- 
pound should appear: Starr & C. Ann. St., 1896, c. 64, par. 17; 
Hayes vs. Massachusetts Mutual Life Ins. Co., 125 IIl., 626. 

The policy in this case provides that appellant will pay to appel- 
lees, as beneficiaries, $5,000, if John Crayton dies from any other 
cause than suicide, and also pay all assessments that he paid 
under said policy. If, then, the assured did not die a suicide, as 
the trial and Appellate Courts have found he did not, appellant 
owed and should have paid to appellees, or their legal guardian, 
upon receipt of notice and proof of death, or within sixty days 
thereafter, both sums; that is, the $5,000, and the $179 paid in 
assessments. That it received notice and proof of death 
promptly, and that the proofs were satisfactory to it, cannot, 
under this record, be questioned. By its supposed settlement 
with the guardian, it paid her one of the sums that it owed to her. 
There was no question about that amount being due, and the 
payment of it could not, in any sense, be said to be a settlement 
of anything. It was simply payment of a sum of money due. At 
the time of that settlement, if John Crayton was not a suicide, 
$5,000 still remained due to appellees, and was not paid within 
sixty days from the receipt of notice and proof of death. By the 
payment of a portion of a whole debt, or by the payment of one 
of two entire debts, the appellant could not, by any stipulation 
made with the guardian, be released from its liability to pay the 
entire debt thus owing, and the release relied upon was in- 
effectual because there was no consideration for it: Hart vs. 
Strong, 183 Ill., 349; Jaffray vs. Davis, 11 L. R. A., 711, note; 
Tyler vs. Odd Fellows’ Mutual Relief Ass’n, 145 Mass., 134. 
The case last cited is quite similar to the one at bar, and fully 
sustains appellees’ position in all its substantial phases. 

Nor were appellees estopped by the acceptance from their 
guardian, as they attained their majority, of their respective 
proportionate shares of the $179 so received by the guardian. 
There was no element of estoppel present. Appellant had in no 
manner changed its position. Under a claim advanced by itself, 
it was enabled to effect a supposed settlement with the guardian 
by paying her one of the sums due. It did not, as in the case of 
Tyler vs. Odd Fellows’ Mutual Relief Ass’n, supra, pay the other 
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sum to any one, but held it under the claim that it was not liable 
to pay it to any one. And the claim that the sum now sued for 
was not demanded within six months is hardly worthy of consid- 
eration. The giving of the notice of death and making the re- 
quired proof thereof was all the demand that was necessary. The 
appellant undertook to pay these sums of money upon notice and 
proof of death, and it had these, and made no question about 
them. The question was as to the cause of death, and upon that 
question it attempted to effect a settlement with one who had 
no authority to make such settlement. Had appellees been 
adults, and themselves received the $179 paid by appellant, they 
would have only received one of the sums due them, and would 
not have been precluded by any supposed settlement or release 
from insisting upon the other sum now sought to be recovered in 
this suit. Such being the case, the fact that after they attained 
their majority they received from their guardian their propor- 
tionate shares of the money of these assessments received by her 
can no more operate as an estoppel or be treated as a ratification 
by them, or have other or greater effect, than if the settlement 
had been made by them with appellant directly. 

The provision of the policy that the claimant should make sat- 
isfactory proof of death cannot be held to mean that such proof 
should be made as should in all cases satisfy the insuring com- 
pany of the cause of the death. In the present case it appears 
that, although the guardian complied with all the requirements 
made by appellant in making the proof of death, appellant was 
not satisfied that the death was or was not the result of suicide, 
but saw fit to urge upon the guardian that the proof showed it a 
case of suicide, and insisted upon a settlement upon that basis, 
and now insists that such a settlement was made. The appellant 
was entitled to have satisfactory proof that the insured was dead, 
and to demand of the beneficiaries, or those representing them, 
to adduce reasonable proof of that fact, and also reasonable 
proof as to the cause of death, but neither the appellant nor 
the beneficiaries were bound by such proof when the cause of 
death became a question. Although the proof was satisfactory 
as formally establishing the death, appellant had the right to 
refuse to pay upon the ground that the insured came to his death 
by willful self-destruction, and to put appellees to their action to 
recover. Instead of doing so, it took the position that its lia- 
bility was limited to that of the assessments paid, and procured 
a supposed settlement. Had the proof of death stated -explicitly 
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that the immediate cause of death was suicide, which it did not, 
but stated that it was supposed suicide, the appellees would not 
have been bound thereby. Nor would the guardian, who made 
the statement, if she had been the beneficiary, been estopped to 
deny upon the trial the death was due to suicide, but could have 
shown the contrary: Knights of Maccabees of the World vs. 
Stensland, 206 IIl., 124. 

The provision in the policy that all claims under it shall be 
made within six months was sufficiently complied with in less 
than thirty days after death, to which objections were not made, 
and the statement of the guardian of the beneficiaries that she 
was authorized to receive the full amount of the insurance was 
presented to appellant. 

It is complained that the jury were instructed that, if they 
found for appellees, they should find for $5,000, with interest at 
5 per cent from sixty days after proofs of death were given to 
appellant. By the policy, which was the contract, and which was 
complete in all its parts, designating specifically the beneficiaries 
and the sums to be paid, it was provided that the assessments 
paid by the insured should be paid to the beneficiaries without 
interest, but no such provision was made as to the principal sum. 
Appellant has cited cases supporting its contention, but in all 
the cases so cited it will be found that the written contract was 
not complete, but that the contract rested partly in parol, and 
required evidence to determine who were the beneficiaries under 
it, or the amount of the insurance, or to establish some other 
material part of the contract, or was in cases where, by the 
policy, interest was not to be paid. The amount of the assess- 
ments had been agreed upon and paid before suit, and the princi- 
pal beneficial sum sued for was certain and payable to persons 
whose identity was fixed in the contract, within sixty days from 
the receipt of notice and proofs of death, and was, within our 
statute, a contract for the payment of money; and the instruc- 
tion was proper: Hurd’s Rev. St., 1go1, c. 74, § 2; Massachu- 
setts Life Ins. Co. vs. Robinson, 98 IIl., 324. 

The cases relied upon by appellant are Conductors’ Benefit 
Ass’n vs. Loomis, 142 Ill., 560; Conductors’ Benefit Ass’n vs. 
Tucker, 157 Ill., 194, and West Chicago Alcohol Works vs. 
Sheer, 104 Ill., 586. The last case cited is simply authority for 
the proposition that interest is not allowed unless the contract is 
in writing, and for a sum certain. In Conductors’ Benefit Ass’n 
vs. Loomis, supra, the entire policy or certificate consisted of four 
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lines, outside of the date and signatures of the officers, and 
merely stated that Loomis was a member of the association. By 
the rules of the association, certain persons named in its by-laws 
were appointed as beneficiaries of the members, and certain 
benefits were to be paid to such beneficiaries upon the death of a 
member: but the policy neither. pointed out who the beneficiary 
was, nor what was to be paid him, and it was necessary by parol 
evidence to ascertain both these matters, and this court held 
that the contract was an oral one. The Tucker Case, supra, 
arises over a certificate precisely like that in the Loomis Case, 
and the same reason and rule apply. We do not regard either of 
these cases as authority for the proposition contended for, when 
applied to the policy in the case at bar. 

It was proper to instruct the jury that the burden of proof was 
upon appellant to show that the assured came to his death by 
self-destruction, and that, in the absence of proof of the cause of 
death, natural or accidental causes will be presumed, and that, if 
the jury were unable to determine the cause of death, they were 
not authorized to find it was from self-destruction; and the fact 
that the proofs of death tended to show that the death was sui- 
cidal did not change the rule or shift the burden: Knights of 
Maccabees of the World vs. Stensland, 206 IIl., 124. 

On the trial of the cause, appellees did not offer any evidence 
of proofs of death, but simply introduced testimony showing that 
proofs had been made, sent to and received by appellant, and 
acted upon by it. Appellant did introduce the proofs of death, and 
all the papers attached thereto, which were admitted over objec- 
tions of appellees. The court instructed the jury that neither the 
proofs of death, nor the papers attached thereto, except the ver- 
dict of the coroner’s jury, should be considered by them in de- 
termining the cause of death. It is urged by appellant that this 
instruction is wrong in two respects: That the papers attached 
to the proofs of death all became competent evidence to be con- 
sidered by the jury in determining the cause of death, and par- 
ticularly the testimony taken before the coroner’s jury, which, 
it is urged, formed a part of the inquisition, and, under the for- 
mer decisions of this court, as found in United States Life Ins. 
Co. vs. Vocke (129 IIl., 557); Pyle vs. Pyle (158 IIl., 289); Grand 
Lodge I. O. M. A. vs. Wieting (168 IIl., 408), and other cases 
cited, should have been considered by the jury, in connection 
with the verdict of the coroner’s jury, in determining that ques- 
tion. In this we think counsel for appellant are in error. This 
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court has never held that the depositions taken at a coroner’s 
inquest were competent evidence in such cases, but, on the con- 
trary, in Pittsburg, Cincinnati & S. Louis Railway Co. vs. Mc- 
Grath (115 Ill., 172) we held they were incompetent, and subse- 
quently, in the Vocke Case, supra, and other cases following it, 
held that the verdict was competent, and gave to it somewhat the 
.dignity of a court proceeding; but the depositions, which are 
mere ex parte statements, would seem, upon principle, to be in- 
competent for any purpose other than contradiction. 

It is said that one of the appellees (Frank L. Crayton) testified 
at the inquisition, and that his deposition was among those at- 
tached, and that the deposition should have been considered in 
connection with his testimony, or that his testimony contained 
in the deposition should have been treated as his admission. He 
was a witness upon the trial of this case, and appellant was 
afforded ample opportunity to cross-examine him; and if, in his 
testimony in the trial, he stated the matter differently than they 
were stated in his deposition, appellant had the right to use the 
deposition to show that fact, and break the force of his evidence. 
This was not done, and no reason exists for holding that his 
deposition should have been considered by the jury as his admis- 
sion. It may be further suggested that by mere admission in- 
fants are not bound. They can neither make them, nor authorize 
any other person to make them for them. Where guardians are 
appointed, it is their duty to conserve and protect the interests of 
their wards; but it is neither their duty, nor have they authority, 
to make admissions that will be adverse to their interests: 15 
Am. & Eng. Ency. of Law (2d Ed.), 71; Cochran vs. McDowell, 
15 Ill., to. And so the further contention of appellant that the 
statement of the guardian, in her affidavit making proof of death, 
that the immediate cause of death was supposed suicide, should 
have been treated as an admission of that fact, cannot be sus- 
tained. 

Numerous other questions are made, upon instructions that 
were given and refused, but what we have stated above covers all 
that seems to be material as to any that were given, and those 
that were refused were properly refused, because such of them 
as stated correct propositions oi law applicable to the case were 
covered by other given instructions containing the same proposi- 
tion. 

From a careful review of the case we are satisfied that appel- 
lant was accorded a fair and impartial trial, and that the instruc- 











704 Insurance Law Journal. [Aug., 


tions, as a series, fairly and fully presented the law of the case 
to the jury. 

The judgment of the Appellate Court is right, and is affirmed. 
Judgment affirmed. 


SUPREME COURT OF SOUTH CAROLINA. 





























SECREST 
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HARTFORD FIRE INS. CO.* 





The policy provided that it should be void if the subject of insurance be- 

; came incumbered by a chattel mortgage. The insured executed such 

a mortgage, which was afterward adjudged invalid under a creditors’ 

suit, because it gave preference to one creditor to the exclusion of 
others, 

Held, That as between the mortgagor and mortgagee, the mortgage was 

valid at the time of execution, and avoided the policy. 





Appeal from Common Pleas Circuit Court of Lancaster 
County. Action by Eugene C. Secrest, as receiver of J. A. Hil- 
ton & Co., against the Hartford Fire Insurance Company. From 
a judgment for defendant, plaintiff appeals. 






ERNEST Moore and T. Y. WiLLiams, for Appellant. 
KING, SPALDING & LITTLE and J. HARRY Foster, for Re- 
spondent. 
Woops, J. | 
The Hartford Insurance Company, on January 1, 1897, issued i 
a policy to J. A. Hilton & Co., insuring, to the amount of $1,000, ; 
for one year, a stock of goods at Lancaster, S$. C. The policy 
contained this clause :— 

The entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the subject 
of insurance be personal property, and be or become incum- 
bered by a chattel mortgage. 
An instrument in the form of a mortgage was executed No- 
: vember 1, 1897, by Hilton & Co. to A. S$. Mungo, covering the 

stock of goods. On November 13, 1897, Daniel Miller & Co. 

I and the other creditors of Hilton commenced their action to 
: have the mortgage declared null and void under the assignment 


ve Decision rendered, March 31, 1904. 
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act. After the commencement of the creditors’ suit, and on the 
same day, the property was destroyed by fire. Some time after- 
wards a decree was made by which the mortgage was adjudged 
invalid under the assignment act. The plaintiff was appointed 
receiver of the assets of Hilton & Co., and now brings this ac- 
tion against the Hartiord Insurance Company on its policy is- 
sued to Hilton & Co. Judge Dantzler, who heard the case, sus- 
tained the defense that the policy became void upon execution 
of the mortgage, and directed a verdict for the defendant. The 
plaintiff appeals on the ground that the circuit judge should have 
held that the mortgage never had any existence, and therefore 
could not affect the policy, for the reason that the assignment 
act, on which the decree setting it aside was based, declares such 
a mortgage “shall be absolutely null and void, and of no effect 
whatsoever.” ’ 

For the purposes of this discussion it is immaterial whether 
the mortgage was set aside on the ground that it was practically 
an assignment to one creditor giving him a preference to the ex- 
clusion of the other creditors, and therefore “null and void and 
of no effect whatsoever,” under section 2647 of the Civil Code of 
1902; or on the ground that it was an unlawful preference, under 
section 2648, which declares “void” certain preferences given by 
a debtor to a creditor within ninety days of an assignment for 
the benefit of creditors. It is obvious that there was no privity 
of contract as to the insurance between the creditors and the in- 
surance company, and therefore in this regard the reteiver, who 
derived his title to the policy through Hilton & Co., after the 
fire, can stand in no higher or better. position than Hilton & Co. 
then occupied. Hence the receiver could not recover on the con- 
tract of insurance if it had been avoided before it came into his 
hands by any act of Hilton & Co., from whom he received it. 
The question, therefore, is, was the paper given in the form of a 
chattel mortgage valid as to Hilton & Co. at the time the loss 
occurred? More specificially, could Hilton & Co. have protected 
themselves against the mortgage at the time of the fire by alleg- 
ing its invalidity under the assignment act? It is said in 
Wilks vs, Walker (22 S. C., 111): “The manifest object of the 
act is to prevent an insolvent debtor from transferring or assign- 
ing his property for the benefit of one or more of his creditors, 
to the exclusion of ali others; and whether this object is sought 
to be effected by a formal deed of assignment, or in any other 


mode, can make no difference.” There is no word in the entire 
VoL. XXXITI.—45. 
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act indicating an intention to protect a debtor from a mortgage 
given by him, or to allow him to allege against his own deed. A 
preference or assignment denounced by the act is void only as 
against those who are prejudiced by it. If, after creditors had 
assailed this mortgage, the debtor had paid them, and thus pro- 
cured the discontinuance of their suit, it would hardly be con- 
tended that the court would, under the assignment act, entertain 
the debtor’s suit to have the mortgage declared void. Again, if 
a purchased of the goods had acquired them with full knowledge 
of the mortgage, recognizing it in his purchase, surely it would 
not be void as tohim. The true rule is thus laid down in Endlich 
on Statutes, § 86: “ But it is in the interpretation of general 
words and phrases that the principle of strictly adapting the 
meaning to the particular subject-matter in reference to which 
the words are used finds its most frequent application. How- 
ever wide in the abstract, they are more or less elastic, and admit 
of restriction or expansion to suit the subject-matter. While ex- 
pressing truly enough all that the Legislature intended, they fre- 
quently express more in their literal meaning and natural force, 
and it is necessary to give them the meaning which best suits the 
scope and object of the statute, without extending to ground 
foreign to the intention. It is, therefore, a canon of interpreta- 
tion that all words, if they be general, and not express and pre- 
cise, are to be restricted to the fitness of the matter. They are 
to be construed as particular if the intention be particular; that 
is, they must be understood as used in reference to the subject- 
matter in the mind of the Legislature, and strictly limited to it.” 
In accordance with this principle of construction, the same au- 
thor says, in section 269: “An act which required that indentures 
for binding parish apprentices should be for the term of seven 
years at least, declaring that otherwise they should ‘be void to all 
intents and purposes, and not available in any court or place for 
any ptirpose whatever,’ was held, nevertheless, to make an in- 
denture for a shorter term only voidable at the option of the 
master or apprentice; or, at all events, to leave it so far valid 
that service under it sufficed to gain a settlement. The act of 3 
Hen. VII. (c. 4), which declared that gifts of goods and chattels 
in trust for the donor and in fraud of his creditors should be 
‘void and of none effect,’ was early held to be so only as to those 
who were prejudiced by the gift, but not as between the parties.” 
See, also, Kaufman vs. Carter, 67 S. C., 312. 

The cases relied on by appellant as sustaining his view are 
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very different in principle from this case. In Fitchner vs. Fire 
Association (103 Iowa, 276) the pretended mortgage was to a 
fictitious person, and retained by the party who signed it in his 
own possession. There was no mortgage, no debt, no delivery. 
In Pitney vs. Ins. Co. (65 N. Y.. 6) the question was whether in- 
sured had sold the property, and therefore annulled the policy. 
The policy contained no clause against transfer. There was 
proof of a verbal agreement to sell, which, under the statute of 
frauds, was of no legal effect, even between the parties. It was 
held that the title to the property was not changed, and the 
policy was not avoided. In Insurance Company vs. Asbury (102 
Ga., 565) it was shown that the alienation of the property set up 
by the insurance company to defeat the claim was tainted with 
usury, and, under the Georgia law, absolutely void betwee the 
parties. It will be seen in all these cases the pretended sales and 
incuinbrances before the court were clearly void between the 
parties—mere attempts to transfer or mortgage property—and 
on this ground they were held not to avoid the policy. 

We conclude that at the time of the fire the stock of goods of 
Hilton & Co. was covered by a mortgage valid between the mort- 
gagor and mortgagee, and that the policy, by its terms, was an- 
nulled by this incumbrance. In this view it is obviously unneces- 
sary to consider the alleged errors imputed to the circuit judge 
by the respondent. 

The judgment of this court is that the judgment of the Circuit 
Court be affirmed. 
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SUPREME COURT OF LOUISIANA. 


FEIBER Et AL. 
v8. 


REME COUNCIL A. L. H.* 


Feiber, a member of Chalmette Council of the American Legion of 
Honor, failed to pay the regular monthly assessment fixed by the 
fifty-fourth and fifty-sixth by-laws of the association, which fell due, 
without notice, on the 31st of October, 1901. On the 26th of Novem- 
ber he died, his assessment being still unpaid. Non-payment of the 
assessment of itself operated, under the by-laws of the association, an 
immediate suspension from the order, and a deprivation of all the 
benefits from his policy, should a member die while under suspension. 
The by-laws referred to were self-enforcing and binding. The provi- 
sions of the by-laws relative to notice .of calls for assessments have 
no reference to notice to individual members of calls for regular 
—_ assessments: Maginnis vs. Aid Association, 43 La. Ann., 
1138. 


Action by Isaac Feiber and others against the Supreme Coun- 
cil American Legion of Honor. Judgment for defendant was re- 


versed by the Court of Appeal, and defendant applies for writ of 
review. 


O. B. & S. SANsuM, for Applicant. 

CHARLES F. CLAIBORNE and CHARLES T. Sonrat, for Re- 
spondents. 

NICHOLLS, J. 

Plaintiffs originally asked for judgment against the defendant 
for $3,000, but subsequently reduced their prayer to $1,990.40, 
with interest. 

They averred that their father, August Feiber, died on the 24th 
of November, 1901, and that they were his sole heirs ; that on the 
10th of July, 1897, he insured his life in the defendant’s order for 
the benefit of his wife, Sanche Feiber, evidenced by certificate No. 
196,976, Whereupon he became a member of Bienville Council, 
No. 869, located at New Orleans; that he was subsequently 
transfered to Chalmette Council, No. 801; that the deceased died 
a member in good standing of said order and council; and that 
he had paid all assessments duly called for, and had complied with 
all the terms attached to said policy or benefit certificate. 

Decision rendered, May 23, 1904. Syllabus by the Court. 
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That immediately after the death of their father they had no- 
tified Chalmette Council and defendant of the same, but they re- 
fused to appoint the committee to ascertain the cause of his 
death, and the circumstances attending the same, and the defend- 
ant refused to pay and settle with them on account of insufficient 
reasons, which were at variance with the terms and conditions 
contained in the policy or benefit certificate, with the law existing 
at the time of the contract and the issuance of said certificate, 
and also at variance with the terms and conditions of the by-laws 
as they existed at the death of the insured. In view of the prem- 
ises, they prayed for judgment. 

Dejendant answered. After pleading the general issue, it 
averred that the said contract or benefit certificate was made 
and delivered to August Feiber upon his express agreement that 
he would abide by and be governed by all the by-laws then exist- 
ing or that might thereafter be enacted by it (the Supreme Coun- 
cil American Legion of Honor). It averred that afterward, on 
August 21 and 22, 1900, at a session held by it at Atlantic City, its 
by-laws were lawfully amended and changed, and made to read, 
and did thenceforward read, that $2,000 should be the maximum 
amount that it would pay after September 30, 1900, on the death 
of any member holding a certificate for $2,000 or over; that 
August Feiber ratified and confirmed said amendment to the by- 
laws, because thereafter he permitted all assessments against him 
to be made, collected, paid and received by it on the sole basis 
that his beneficiaries should never be entitled to demand or to 
receive from it in satisfaction of said benefit certificate any sum 
of money exceeding $2,000. 

It further averred that the contract or benefit certificate was 
made and delivered to August Feiber upon the express condi- 
tion that it should be void if he should neglect to pay all assess- 
ments called to the benefit fund within the time and manner 
‘required by its by-laws, and it averred that by its by-laws it de- 
clared that on or before 11 o'clock p. m., of the last day of each 
calendar month each member of the order should pay to the 
collector of his council, without notice, one assessment in ac- 
cordance with the table of rates in by-law No. 54, and that in 
default thereof the member should stand suspended from mem- 
bership in said order and all benefits therein, and his benefit 
certificate should be void. It averred that afterward; to wit, 
October 31, 1901, August Feiber neglected and refused to pay a 
certain assessment upon him, which called for a large sum of 
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money; to wit, $9.50; that the payment of said sum of money 
on the day and year last mentioned was necessary to preserve 
him as a member in good standing in the said order, and, in ‘con- 
sequence of said neglect and said refusal to pay said assessment 
on the day and year !ast mentioned, said Feiber ceased to be a 
member in good standing in said order, and all rights and claims 
whatsoever, if any he had, ceased and determined, and said bene- 
fit certificate became and was absolutely null and of no force or 
effect whatsoever. 

It further averred that the contractor benefit certificate was 
made and delivered to said Feiber on the express conditions that 
it would not be bound to pay any sum of money whatsoever upon 
the same to his beneficiaries unless he was a member in good 
standing at the time of his decease, and it averred that he was 
not in good standing at the time of his decease, because he neg- 
lected and refused to pay the last installment due and payable 
immediately preceding his alleged death. 

The District Court rendered judgment in favor of the defend- 
ant, and plaintiffs appealed to the Court of Appeal. That court, 
on the original hearing of the case, affirmed the judgment ap- 
pealed from, but, on rehearing, reversed it. This application for 
review followed, and the judgment of the Court of Appeal is be- 
fore us for review. 

In the second judgment rendered by the Court of Appeals it 
said: “Our opinion on the original hearing of the cause was to 
the effect that, upon any member of the association failing to 
pay any assessment within the period prescribed by article 56 of 
the by-laws, he was ipso facto suspended; no personal notice to 
him being required, and no action by his council being neces- 
sary to accomplish the suspension. That is still our opinion. 
But we entirely overlooked the concluding paragraph of that by- 
law, which provides that ‘notice of all assessments shall be given 
to every council in such manner as the executive committee 
shall direct.’ 

“Thus it appears that whilst the individual members are not re- 
quired to have personal or actual notice of assessments served 
on them, as a prerequisite to the self-operating effect of by-law 
No. 56 being visited on them in the event of their defaulting in 
the payment of an assessment, none the less the council with 
which the member is affiliated must have notice of all assess- 
ments, and that notice must be given, and can be binding and 
effective only when given, ‘in such manner as the executive 
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committee may direct.’ Hence we must ascertain, first, what 
mode and manner of giving notice of all assessments has the 
executive committee adopted? and second, has the proper no- 
tice of the assessment, for the non-payment of which it is claimed 
the member, August Feiber, has been suspended, and his benefit 
certificate forfeited, been given to the council of which he was a 
member ? 

“ It is clear to our mind now that our attention has been spe- 
cially directed to the paragraph quoted, that it was not the de- 
sign and scheme of the defendant association to dispense with 
all notices whatsoever prior to the enforcement of the penalty 
of suspension. 

“ Whilst specifically providing that ‘every member shall pay 
to the collector of his council, and without notice, one assess- 
ment,’ etc., and stipulating that, if it be not paid within the period 
stipulated, the member ‘shall stand suspended from membership 
in the order and all benefits therein, and his benefit certificate 
shall be void,’ nevertheless it is patent that it was intended that 
the member should have constructive notice of the assessment, 
by a general notice to the subordinate councils of the order, to be 
given in such manner as the executive committee of the supreme 
council may determine. 

* No other construction of the paragraph quoted can be sug- 
gested. 

*Notice of al! assesments shall be given to every council,’ etc., 
is the peremptory injunction of the by-law; and, in view of the 
fact that it is found in the very article of the by-law which de- 
clares that the member shall pay ‘without notice,’ it can scarcely 
be doubted that the obvious meaning of the entire article is that 
the members should not be given individual notices of an assess- 
ment; that no actual notice was required, but that a notice would 
be given to the council of which they were members; and that 
that notice to the council should serve as a constructive notice 
to the individual members. 

* If the members failed to attend their council meetings, which 
the seventy-fifth by-law provides shall be held weekly or semi- 
monthly, and thereby are not advised that an assessment, in the 
language of the by-laws and the benefit certificate, is ‘called,’ they 
must take the consequences. 

“The only notice they are entitled to is the constructive no- 
tice which they have through the actual notice given their coun- 
cil. But this constructive notice they are certainly entitled to, 
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and, if not given, the members are not delinquent. They do not 
stand suspended, and their benefit certificate is not void. The 
inquiry, therefore, is, was notice of the assessment which it is 
claimed August Feiber, the deceased member, did not pay, and 
for the non-payment of which it is insisted all rights under the 
benefit certificate were lost to the beneficiary therein named, 
given to the council of which he was a member, and was the 
notice given, if any was given, in such manner as the executive 
committee directed? Inasmuch as all that the plaintiffs have to 
do in order to recover is to show the death of the member, and 
their heirship to the beneficiary named in the benefit certificate, 
and to offer the benefit certificate in evidence, the onus is there- 
fore on the defendant association to clearly. establish the exist- 
ence of every state of facts and conditions necessary, under the 
terms of the law of the association and the benefit certificate to 
work a forfeiture. 

“ Nothing may be taken for granted. It must clearly appear, 
and the defendant must affirmatively show, that every formality 
of the order which is requisite to the suspension of a member and 
the forfeiture of rights under the contract has been complied with. 
Has it done so? We find in the record a printed document read- 
ing as follows :— 

* Boston, Mass., Oct. 1, 1901. To the Officers and Members 
of Subordinate Councils—Companions: You are hereby no- 
tified that assessment No. 57 is called October Ist, and due 
October 31, 1901. Members suspended on this assessment 
must be re-examined to be reinstated. This notice will come 
to some suspended Councils. To such Councils and members 
thereof this notice shall not be deemed a waiver by the Su- 
preme Council, or as recognizing suspended Councils until 
formally reinstated. [Signed] W. N. Davenport, P. F. Mc- 


Gowan, Adam Wormack, J. W. Kendrick, Jr., J. Foster Bush, 
Executive Committee. [Seal.]” 


“ The signatures to this document are also printed. 

“It does not appear that this document is really a document 
received by any subordinate council of the order notifying it of a 
call for assessment No. 57, the assessment which it is claimed the 
deceased member, August Feiber, did not pay. But assuming, 
for the purpose of discussion, that it is one of the notices sent out 
to subordinate councils, there is not a word of evidence in the 
record showing that any such notice was ever given to the coun- 
cil of which Feiber was a member, and none establishing the 
manner adopted by the executive committee for giving notice of 
assessments. 2 





1904. | Feiber et al. vs. Supreme Council A. L. H. 713 


“It is not only necessary for the defendant association to show 
that a notice of the assessment was given to the council with 
which Feiber was affiliated, but that the notice was given in the 
manner provided for and directed by the executive committee. 
Neither has been established. Forfeitures are not favored by the 
law; hence it was incumbent upon the defendant to establish the 
default by competent proof before it will be permitted to insist 
on a forfeiture of membership. As we hold that notice to the 
subordinate council was a prerequisite to suspension, and as 
proof of such notice is lacking, it follows that the deceased, Au- 
gust Feiber, was not a suspended member of the order at his 
death, and that consequently the plaintiffs are entitled to recover 
under the certificate.” 

Opinion. 

By the benefit certificate or policy upon which the plaintiffs 
declare, the supreme council of the American Legion of Honor, 
in consideration of the full compliance of August Feiber with all 
its by-laws then existing or thereafter adopted, and the conditions 
contained in the certificate or policy, agreed to pay his wife, 
Sanche Feiber, $3,000 upon satisfactory proof of his death while 
in good standing upon the book’ of the supreme council, and a 
full receipt and surrender of the certificate, subject, however, to 
the conditions, restrictions and limitations following :— 

ron. *: * * 

Second. That said companion shall have paid all assess- 
ments called within the time and in the manner required by the 
by-laws of the supreme council in force at the time of the issu- 
ance of this certificate, or as the same may be hereafter 
amended. 

7... * >> 

Froutm..* * * 

The fifty-fourth by-law of the order declares that 


Each member of the order shall pay to the collector all assess- 
ments called according to age and the amounts of benefit cer- 
tificate as specified in the following table of rates, which shall 
be the rate of assessments for all members of the order: [Here 
follows table of rates referred to.] 


The fifty-sixth by-law declares that 


On or before 11 o’clock p. m. of the last day of each calendar 
month every member of the order shall pay to the collector of 
his council, and without notice, one assessment in accordance 
with the table of rates in by-law No. 54. If necessity require, 
the executive committee may at any time call an extra assess- 
ment of the whole or any part of the table of rates, which shall 
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be payable on or before 11 o'clock p. m. of the fifteenth day of 
the month succeeding the date of the call. In default thereof 
a member shail stand suspended from membership in the order 
and all benefits therein, and his benefit certificate shall be void. 
* %* * Notice of all assessments shall be given to every 
council in such manner as the executive committee shall direct. 


The 130th, 134th and 135th by-laws are as follows :— 


Art. 130. Every member shall be entitled to a fair trial for 
any offense involving reprimand, suspension (except for non- 
payment of dues or assesments), or expulsion, and no mem- 
ber shall be put on trial unless charges duly specifying the of- 
fense so as fully to apprise the member to prepare for his 
defense, shall be submitted to the council, in writing, signed 
by a member of the order. 


Art. 134. When a member shall be subject to a penalty of 
fine or reprimand, and fail to pay the fine or refuse to attend at 
any regular meeting fixed by the commander, to be repri- 
manded, he shall be suspended from all benefits and privileges 
of the council until he pay the fine or so attend. 


Art. 135. At the expiration of thirty days from the date of 
any suspension or expulsion, unless a notice of appeal from 
the action has been filed with the secretary of the council, the 
secretary shall notify the supreme and grand secretary of such 
suspension or expulsion. 

Counsel of the defendant urge in their brief that “the error com- 
initted by the Court of Appeal was in construing the last pro- 
vision of by-law 56 as applying to both regular and extra assess- 
ments, while, in fact, it applies only to extra assessments. The 
executive committee was empowered to call extra assessments, 
and directed to give notice of all assessments, but that means all 
assessments which require notice; namely, extra assessments, 
because the regular monthly assessments require no notice. The 
amount of the regular assessment is fixed by by-law 54, and the 
day of payment by by-law 56, and that by-law specially directs 
that it shall be paid without notice. We submit no notice of the 
regular assessment is required, because by-laws 54 and 56 consti- 
tute a continuing notice to all members of the amounts and 
duties of payment of their regular monthly assessments. But 
as the executive committee is empowered by by-law 56 to call 
extra assessments whenever necessity requires, the by-law is 
made to provide for a notice of the extra assessments which, 
from time to time, may be called, and it is only proper that some 
notice should be given when an unusual thing is to be done.” 

Referring to the 135th by-law, which counsel of the plaintiffs 
refer to in support of the position which they urge—that Feiber 
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was not suspended until his own council had notified the supreme 
council of the fact of his default in paying his regular assessment, 
and it had noted the fact of his suspension on its own books— 
counsel say: “If the court will read this by-law and the four 
preceding by-laws, it will be seen that all those by-laws refer to 
the trial of members for various offenses—none for the non- 
payment of assessments and dues. By-law 135 says that every 
member shall be entitled to a fair trial for any offense involving 
reprimand or suspension except non-payment of assessment and 
dues. 

“It will therefore be seen that, for non-payment of assess- 
ments and dues, members are not entitled to a trial, and the sec- 
retary of Feiber’s council could not be required to notify the 
supreme secretary of Feiber’s suspension for non-payment of the 
assessment that he failed to pay; and the more so because by- 
law 56 says that for neglect to pay an assessment within the time 
specified by the by-law the member shall stand suspended, and 
shall forfeit ali his rights under his benefit certificate. But even 
if it were the duty of the secretary of Chalmette Council to notify 
the supreme council of Feiber’s suspension, his neglect to do so 
would not help the plaintiffs’ case, because it is not his act in in- 
forming the supreme council of Feiber’s failure to pay the assess- 
ment which brings about his suspension, but his own act—his 
neglect to pay the assessment. A very well reasoned case on 
that point is Rood vs. Railway Passenger & Freight Conductors’ 
Benefit Mutual Association (C. C.), 31 Fed., 62.” 

We agree with counsel of defendant that the notice of suspen- 
sion or expulsion which is required, by the 135th by-law, to be 
given to the supreme grand secretary is suspension or expulsion 
resulting from some other cause than non-payment of regular 
dues—a suspension or expulsion following some offense or vio- 
lation of rules, and imposed as a punishment for the same after 
a trial from the judgment in which an appeal would lie. We have 
not been advised of anything in the by-laws of either the local 
council or the supreme council making an “order of suspension” 
for non-payment of regular monthly assessments needed to be 
made in order to bring about that result, nor giving to the sus- 
pended member a right of appeal. We do not think that the 
135th by-law has any bearing upon the issue involved in this case. 
We suppose it was quoted in support of the position taken by the 
plaintiffs—that, until the fact of suspension was entered in the 
books of the supreme council, there was no suspension. Even 
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were we to accept the position itself as correct, it would not be 
affected by that by-law, for it says nothing of any entry having 
to be made upon the books as a result of the notification. If the 
position taken be correct, it will have to be sustained from some 
source other than that by-law. We take it for granted, as a mat- 
ter of fact, that notice has to be given at some time by the secre- 
tary of the local council, of the fact of suspension of individual 
members for non-payment of the regular monthly assessments, 
for the information of the supreme council, but we fail to find 
anywhere authority for the contention that “suspension” for that 
cause should be “itself suspended” until entry upon the books of 
_ the supreme council. 


The wording of the benefit certificate itself is pointed to as 
justifving the position. It is said the policy declares that the 
defendant agreed to pay Sanche Feiber, wife, $3,000, upon satis- 
factory proof of August Feiber’s death while in good standing 
upon the books of the supreme council; that this can have no 
other meaning than that, so long as he stood on the supreme 
council’s books as in good standing, there was, for the purpose 
of the payment of the certificate, no suspension at all. The policy 
does contain the language referred to, but its generality is quali- 
fied by the subsequent words, “subject, however, to the condi- 
tions, limitations and restrictions following,” and among these 
conditions, restrictions and limitations is the one which declares 
that 

Said companion shall have paid all assessments called within 

the time and in the manner required by the by-laws of the su- 


preme council in force at the time of the issuance of the certifi- 
cate or as the same may be amended. 


We agree with counsel of the defendant that there are two 
classes of assessments of members of councils provided for in 
the fifty-sixth by-law—one according to the table of rates there- 
under as fixed and levied therein by the supreme council itself of 
the order and the other extra assessments levied and called by 
the executive committee of the order, should necessity exist for 
such extra assessments. We may accept as true that all assess- 
ments—even the regular monthly assessments referred to in by- 
law 56, without inquiry as to what the situation might be between 
council, be called for by the latter, without in the slightest man- 
ner touching the question as to whether, as between the supreme 
council and the individual members of the different councils, the 
latter should be required to pay the regular monthly assessments 


: 
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punctually as they fal! due, according to the requirement of by- 
law 56, without inquiry as to what the situation might be between 
the local council and the general council. 


The obligation of the individual members to pay was not, so 
far as they were concerned, made dependent upon whether the 
council to which they belonged should have been notified of a 
particular call for assessment. That was a matter in which they 
individually had no concern. That was a matter between the 
two councils. Their duty was to pay according to the fifty-sixth 
by-law, without notice, for notice as to how much they had to 
pay, and when they had to pay, had been communicated to them 
by the by-law itself. If the necessity for an extra assessment 
should arise, it would be imperative that individual members 
should be duly notified in the premises, for they could not be 
suspended, or their benefit rights cut off, unless they should be 
in default, and they could not be in default unless and until they 
had been advised of the situation, and called upon to perform the 
obligations arising from it. They occupied toward payment of 
the regular monthly assessment ‘an entirely different position. 
By the precise terms of their own contract with the organization 
to which they belonged, default (by their own consent) followed 
non-payment of the same at the time and in the manner pro- 
vided for. 

There is a difference between the dues owed by the individual 
members of each council to the local council itself, and the 
amounts which the individual members bound themselves to con- 
tribute to the support and the carrying out of the general objects 
of the order. 

We are not dealing in this case with the relations between 
Feiber and Chalmette Council. That matter is not before us. 

The view we take of the relations between Feiber and the 
order itself is sustained by the terms of the provisions of by-law 
No. 64, which declares the steps to be taken by local councils in 
the event of a death of one of their members. It is therein pro- 
vided that the council, on a death of a member, should appoint a 
committee of three to ascertain the cause of death, and the cir- 
cumstances attending the same, but the member so dying is re- 
ferred to as a member who at the time of his death should not be 
under suspension for non-payment of an assessment; and again, 
on referring to the payment of benefit certificates, by-law No. 55 
declares, 

Provided that the member be a member of the order in good 
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standing, and shall have complied with all the laws, rules and 

regulations of the order as they now are or they may hereafter, 

from time to time, be altered or amended. 

The proposition advanced by appellants, that the benefit cer- 
tificate issued by the Supreme Council of the American Legion 
of Honor was not a reciprocal contract between the parties, 
because it was not signed by Feiber, is without any force. Insur- 
ance policies are never signed by the insured party. His accept- 
ance of the contract evidenced thereby under its terms and con- 
ditions is shown by his payment of the premiums, and the suit 
itself by the beneficiaries upon the contract. 

Plaintiffs urge upon us the hardship of this particular case. 
They point to the fact that Feiber had been a member of the 
order for eighteen years, and during that whole time had paid 
out promptly assessments amounting to over $2,000, and that it 
would be harsh and unequitable to deprive his children of the 
benefit of his outlays for a mere slip in the payment of one soli- 
tary assessment. They say his sudden death deprived him of 
the power to reinstate himself in the order by making payment 
later, for he died twenty-four days after his default. It is un- 
questionably very unfortunate for Feiber’s children that this de- 
fault should have taken place under the precise circumstances it 
did, but courts cannot travel outside of the limits of the special 
law which parties create between themselves by contract, in order 
to afford relief to children, no matter how strong their sympathy 
may be enlisted in their behalf. The rights of other parties are 
concerned in this matter. We are not dealing with our individual 
concerns, over which we have free action. 

The 116th by-law expressly declares that no reinstatement of 
a member under suspension shall occur in any case where the 
payment of the arrears for dues, fines and assessments necessary 
to reinstatement is made on the day of, or at any time after, the 
death of any such member. 

In Maginnis vs. Aid Association (43 La. Ann., 1139) the ex- 
ecutor of the insured’s succession offered, ten days after the 
death of the certificate holder, to pay the amount on which he 
defaulted, but this court said it was then no longer possible to 
comply with the regulation of the association. It was an agree- 
ment in due form, binding on all the members, that in case of 
death during suspension the right to recover on a certificate was 
lost; that it was only enforcing a condition the members had 
made a law unto themselves; that the suspension was complete 
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before death, and nothing in the nature of a waiver to avoid the 
effect of the suspension had been shown. The court said, when 
a charter contains an article suspending a member for the non- 
payment of an assessment, it is conclusive and binding. In that 
case, differently from the case before us, the regulation of the 
company required notice, as a condition precedent to suspension, 
and such notice had been given. Referring to the regulation, 
the court said: ‘ It was self-operative, and took effect after no- 
tice; that is to say, it required no order of suspension to carry it 
into effect.” 

Counsel for the defendant, answering the argument of hard- 
ship involved in this case, say that it was more apparent than 
real; that the contract was aleatory in character; that for 
eighteen years the order carried the risk of paying the amount of 
the policy to the beneficiaries named; and that, in view of that 
risk it carried for that time, it was entitled to get the benefit of 
the terms and conditions on which the risk was assumed. They 
say that the amount actually paid by Feiber was no larger per 
year than what he would have paid in the way of premiums in 
any ordinary life insurance company. They further say that 
Feiber’s default upon the particular assessment was not the re- 
sult of want of knowledge of the same or from oversight, inad- 
vertence or carelessness; that he intentionally declined to pay, 
having become unwilling to make any further assessments; and 
that he wished to drop out of the order. 

The following question were asked of, and answered by, the 
secretary of Chalmette Council, to which Feiber belonged :— 

“Q. Did he [Feiber] pay assessment No. 57, or did he refuse 
to pay it? A. He refused to pay No. 57. 

“Q. When was that due and payable? A. That was due and 
payable on the 31st of October, Igor. 

“Q. You say he refused. What words did he use to you?” 

Objection was here made to any parol evidence going to 
show any change in the benefit certificate. Any resignation or 
suspension of any kind must be in writing. If he did refuse, that 
it was not competent evidence in this case. That no parol evi- 
dence was admissible against the policy as to what may have 
been said by the insured, since no verbal resignation was allowed, 
under section 119 of the by-laws. That what Feiber said to Mr. 
Crawford, the secretary, was illegal, because it was hearsay evi- 
dence—the evidence of a dead man, not stated as against his in- 
terest, but against the interest of his wife. The policy belonged 
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to her, as her separate and paraphernal property. The court 
overruled the objections. 


“Q. Will you tell the court what words Mr. Feiber used to you 
on that subject? A. He ‘concluded to drop it,’ were the words 
he used. 


“Q. To drop it? A. ‘To drop it.’ After Mr. Feiber came 
into Chalmette Council, | met him going backward and forward 
in the cars, and we had conversations in reference to the enor- 
mous number of assessments that were being charged against 
him; and, of course, every time we met we had the same kind of 
conversation, and this last conversation was in my office. He 
came to see me personally and wanted me to give him my opin- 
ion, and I told him I could not; that the order was in good 
shape, and the only thing he had to do when he felt he did not 
want to pay was to reiuse, and in this case he did refuse. 


“Q. You mean on the last assessment you are speaking of? 
A. Yes, sir; and I saw him on the 15th of October, when assess- 
ment No. 56 became due, and previous to that, and he said he 
would not pay No. 56, but he sent Messrs. H. & B. Beers’ check 
for the amount on the 15th of October, and, of course, that 
waived the question of his wanting to drop; but between that 
time and the 31st of October I did not have any conversation 
with reference to the payment of assessment No. 57, but shortly 
after the 31st of October I met him on Variete Alley. I was 
there on some business, and he stopped me and says: ‘ Brother 
Crawford, couldn’t you arrange to get me some of that money 
back that I have paid to the supreme council?’ I said: ‘ Why, 
Mr. Feiber, that money has been distributed to the different bene- 
ficiaries. We keep none on hand. It is all for them.’ He says: 
‘I have paid a good deal of money into the order, and I would 
like to get some of it back.’ I told him: ‘The only way for you 
to do would be to make a request for yourself.’ He said he would 
do that; that he had paid a great deal of money into the order. 
When a man don’t pav his assessments, why, he is dropped. 


“Q. Did you ever report that assessment as unpaid to the 
order? A. Yes, sir.” Witness, referring to his assessment book, 
says: “Assessment No. 56 he paid.” 

“OQ. Was he reported to the supreme council? A. He was re- 
ported to the supreme council on December 6th as having failed 
to pay assessment No. 57. 
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* Cross-Examination. 

“Q. Mr. Feiber told you that he did not wish to keep on in the 
order. When was it he told you? A. Finally— 

“Q. The first time he toid you? A. Well, the 6th of Novem- 
ber. I was going at the time to make that remittance of I1goI. 

“Q. Did he tell you? A. Yes, sir. 

“OQ. Where did you meet him? A. | got it over the ‘phone. 

“OQ. You got it over the ‘phone? A. Yes. He had told me 
previously to that that he would not pay No. 57, but, to finally 
fix that he had not changed his mind, | got it over the’phone. 

“Q. I thought you said the last conversation you had was for 
No. 56—that he did not want to pay No. 56? A. I said he told 
me that, but he paid it. 

“Q. But before assessment No. 56 became due he told you he 
did not want to go on in the order any more? A. Yes, sir. ' 

“Q. But subsequently to telling you that he paid No. 56? A. 
Yes. 

“Q. After that, did you have any conversation with him in 
reference to assessment No. 57? A. Yes, sir; I had. Coming 
down in the car, between the 15th and the 31st of October, he 
told me he would not pay No. 57. I could not fix-the exact date, 
but it was between those dates. [ know it was between those 
dates, because I had conversations with him. He had already 
paid No. 56, and No. 57 did not become due until the 31st of Oc- 
tober. I told him that assessment No. 57 would fall due on the 
31st of October, and he said he would not pay it. 

“Q. He had told you the same thing about No. 56? A. Yes. 

“Q. And he paid you No. 56? A. Yes; he paid it. 

“Q. Then, if he told you that, when did he meet you in Variete 
Alley? A. I met him about the 1oth of November. 

“Q. What did he tell you—that he wanted to get back some of 
his money? A. He said he wanted to get some of his money 
back. 

“Q. You say you telephoned him on or about the 6th of No- 
vember? A. Yes; at H. & B. Beers. He answered me. He 
told me he wanted to drop it. I could not be mistaken in his 
voice. I am sure it was he. I knew it. I know it was the 6th of 
November, because on that day it was necessary for me to send 
off the remittances to the supreme council. I am positive Feiber 
told me he wanted to drop from the order. He told me on the 
10th of November that he wanted to get some of his money 


back. Chalmette Council took no action to suspend him. I told 
VoL. XXXIII.—46. 
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him he had been suspended, and, in order to get back, he would 
have to pay to be reinstated.” 

If Feiber, under his contract with the defendant, had been en- 
titled to have had notice of the assessment given to him, and at a 
particular time and manner, it may be true that he would not 
have lost his rights at that time and in that form and manner 
contracted by not paying his assessment promptly, but we are of 

* the opinion that he was not entitled to have had such notice. We 
have copied the testiniony adduced to relieve the case of its ap- 
parent harshness. 

The plaintiffs strenuously contend that the individual mem- 
bers of the Chalmette Council had the right to demand that 
‘notice of assessment No. 57 should have been given to it. Con- 
ceding that claim to be correct, we think notice was given to the 
council. The Court of Appeal states that the paper purporting 
to be such notice was not proved up, nor was it shown to have 
been received by the council, but it appears to have been pro- 
duced by it under a subpoena demanded by the plaintiffs. It was 
not only offered in evidence by the defendant, as shown by the 
note of evidence, but plaintiffs’ counsel (so the note of evidence 
declares) offered the notice to the council of assessment No. 56 
for the purpose, he said, of showing the difference between the 
two calls of Nos. 56 and 57. 

We are of the opinion that the judgment of the District Court 
rejecting plaintiffs’ demand and dismissing their suit, which 
judgment was affirmed by the Court of Appeals, was correct, and 
that the judgment of the latter court on the rehearing is erro- 
neous. For the reasons assigned, it is hereby ordered, adjudged 
and decreed that the judgment of the Court of Appeal herein 
brought up for review is hereby annulled, avoided and reversed, 
and it is now ordered, adjudged and decreed that the judgment 
of the District Court herein be, and the same is, affirmed. 
Plaintiffs’ demand is rejected, and their suit dismissed, with costs 
in each of the courts. 
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SUPREME COURT OF LOUISIANA. 


GREVENIG 
v8. 


WASHINGTON LIFE INS CO. or New York.* 


Where a policy of insurance appears as one large sheet of paper, em- 
bracing four pages, on one page of which is the main contract, on 
another are certain printed conditions and agreements, on another a 
copy of the application for the policy and certain acknowledgments 
and agreements of the applicant, and on the fourth the usual indorse- 
ment indicating that the folded paper contains a policy on the life 
of the assured (naming him), etc.—the main contract referring in 
terms to the conditions and agreements and to the application—the 
entire sheet of four pages and the contents of same will be considered 
the ‘policy. 

And when the plaintiff offers the policy in evidence without reservation, 
producing the sheet and having the same marked “filed in evidence,” 
everything on the four pages will be considered embraced in the 
offering. 

The defense of forfeiture of the policy of life insurance sued on, because 
of non-payment of the four annual premiums preceding the death of 
the assured, is sustained under the facts and circumstances presented. 


On Rehearing. 

The statute of New York, providing that no life insurance company 
doing business in that state shall declare forfeited or lapsed any policy 
for non-payment of premiums, except after the special notices provided 
therein, is not applicable to business transacted in another state. 

Where a citizen of the State of Louisiana made application through a 
local agent for a policy of life insurance, to be issued by a New York 
company, the application stating that the policy should not be bind- 
ing until the premium should be paid to the company or its duly au- 
thorized agent, and a policy was executed in New York pursuant to 
the application, and forwarded to the local agent in New Orleans, 
who collected the premium, countersigned the receipt, and delivered 
the policy to the assured, held, that the contract was perfected in the 
State of Louisiana, and was governed by the laws of that state, and 
not by the laws of the State of New York: Mutual Life Ins. Co. vs. 
Cohen, 21 Sup. Ct., 106, 179 U. S., 262, 45 L. Ed., 181; Equitable Life 
Assur, Soc. vs. Clements, 11 Sup. Ct., 822, 140 U. S., 226, 35 L. Ed., 
497; May on Insurance, § 66. 

Under the express terms of the policy, the neglect to pay four annual 
premiums rendered the contract null and void. 


Appeal from Civil District Court, Parish of Orleans. Action 
by Elizabeth S. Grevenig against the Washington Life Insurance 
Company of New York. Judgment for defendant, and plaintiff 
appeals. 


* Decision rendered, June 8, 1903. Syllabus by the Court. 
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JAMEs J. MCLOUGHLIN and FRANK McCGLOIN, for Appellant. 
MERRICK & LEwIs and PHILIP GENSLER, JR. for Appellee. 


BLANCHARD, J. 

On the 20th of December, 1894, Louis C. Grevenig applied in 
writing for insurance on his life in defendant company, in the sum 
of $5,000, on the twenty-year endowment plan. 

The application was made in the State of Louisiana, where 
Grevenig lived, to T. J. Cocke, agent in Louisiana of the the 
company. 

Among the stipulations contained in the application was one 
reciting that 

Neglect to pay the premium on or before the day it became 


due, will render the policy null and void, and forfeit all pay- 
ments made thereon. 


Another stipulation recited 

That the policy of insurance hereby applied for shall not be 

binding upon this company until the amount of premium as 

stated therein shall be received by said company, or some au- 
thorized agent thereof, during the lifetime of the party therein 
insured. 

Cocke, the Louisiana agent of the company, forwarded the ap- 
plication to the home office in New York, and the company, ac- 
cepting the same, wrote its policy of insurance in accordance 
therewith, dated December 24, 1894, on the life of Grevenig, and 
sent the same to Cocke, in Louisiana, who there delivered it to 
Grevenig. . 

Grevenig paid the first premium in Louisiana presumably at 
the time of the delivery of the policy to him. 

The fact of its payment in Louisiana is shown by the receipt, 
across the face of which, in red ink, is written “countersigned by 
T. J. Cocke, agent,” and on the margin, in red ink, appears the 
words “Agency receipt.” 

Cocke, who is thus shown to have received the premium, was 
in Louisiana, and there was no necessity for his countersigning 
the receipt if he had not received in Louisiana the premium paid. 

Had it been paid to the company in New York, there would 
have been no need for Cocke’s signature at all. 

Grevenig paid two other premiums on the sill i a one 
due December 24, 1895, and the one due December 24, 1896. 

These premiums were paid in Louisiana to Cocke, agent, and 
the receipts therefor are countersigned by him, and both bear 
the legend, “Agency receipt.” 
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Each of the three receipts contain a stipulation as follows: 
“ This receipt to be valid must be countersigned by the agent on 
receiving the premium.” 

So Cocke, receiving the premiums in Louisiana, complied with 
this stipulation by countersigning the receipt. 


After paying three premiums, and some six weeks prior to the 
fourth premium falling due, Grevenig, to whom the policy was 
made payable, assigned the same to his mother, Mrs. Elizabeth 
Grevenig. 

The fourth premium on the policy—the one due December 24, 
1897—was not paid, nor was any subsequent premium paid. 

Grevenig died December 30, 1900. 

At the date of his death there had been default on four pre- 
miums on the policy. That is to say, the premiums that should 
have been paid thereon December 24, 1897, 1898, 1899 and 1900, 
had not been paid. 

Following his death, his mother, the assignee of the policy, 
treating the same as still in force, brought the present action 
against the company seeking to recover the full amount of the 
policy. 

The company defends on the ground of the forfeiture and laps- 
ing of the policy by reason of the non-payment of the premiums 
due thereon. 

There was judgment below for the defendant, and plaintiff 
appeals. 

Ruling.—The policy of insurance in question was annexed to 
and made part of plaintiff's petition, and when it came to the 
offering of evidence, plaintiff's counsel offered in evidence “the 
policy of life insurance sued on in this case, No. 89,618.” 

The number given is that of the policy. 

This policy, as annexed to the petition and offered in evidence, 
appears as one large sheet of paper, embracing four pages. On 
the first page is the main contract of insurance, wherein is recited 
that the policy is issued in consideration of the representations 
made in the application for the policy and the payment of the 
first premium and those thereafter to fall due; and wherein it is 
further recited that the policy is issued and accepted by the as- 
sured upon the conditions and agreements printed by the com- 
pany on the inside of the policy, which conditions and agree-. 
ments are accepted by the assured as part of the contract, and 
to them is given the same force and effect as if printed in full over 
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the signatures which appear on the first page, or at the foot of 
the main contract. 


On the second page of the policy, which would be one of the 
inner pages, we find under the heading, “Conditions and agree- 
ments referred to and forming part of this policy,” certain 
printed stipulations not now necessary to refer to. 

Then on the second inner page, which would be the third page 
of the sheet, we find under the heading, “Copy of application for 
this policy,” a copy of the application, which contains not only 
the questions and answers usual to be asked and given in such 
applications, but also certain acknowledgments and agreements 
on part of the applicant—the whole over his signature. 

Then on the fourth page of the sheet—the last and outside 
page—we find this indorsement :— 

No. 89,618. 


Washington Life Insurance Co. 
Age Amount 
2 


32. $5,000 
Date, December 24, 18094. 
Policy payable at death, or fifty-two payments, $244.85. 
Payments due on the 24th day of December annually. 

We hold that “the policy” of insurance issued in this manner 
and form to Grevenig included what was written and printed on 
the four pages, and when the offer was made of “the policy” 
evidence by plaintiff's counsel, without reservation, it carried 
everything on the four pages. Thereafter it was not necessary 
for defendant’s counsel to offer specially the copy of application 
for the policy in order to get it before the court. 

Both in the main contract of insurance and in the application 
which is made part of the policy, the continued life of the policy 
is made dependent on the payment of the annual premiums. 

The policy stipulates for the lapsing and forfeiture of the con- 
tract by reason of the non-payment of the premiums. 

The evidence establishes the lapsing of the policy. The offi- 
cials of the company give as the date of this lapsing the 24th of 
December, 1897, which was the date for the pay ment of the 
fourth annual premium. 

There is no contention on part of the plaintiff that the Decem- 
ber, 1897, premium was paid, nor that any premium subsequent 
thereto was paitl or tendered. 

Not only were the four annual premiums preceding the death 
of the assured not paid, but no effort seems to have been made to 
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pay them, nor to save the forfeiture, nor to set aside the for- 
ieiture after the same was apparently accomplished. 


The premiums were not paid, and Grevenig and his mother, 
with whom he lived, and to whom he had assigned the policy, 
appear to have accepted the situation—doing nothing toward 
looking after the policy and keeping it alive. Evidently they con- 
sidered it lapsed, for they seem to have made no inquiries con- 
cerning it, nor any longer bothered themselves with it or about it. 

Not until the son’s death does the mother appear to have con- 
cerned herself with it, and while she and the assured quietly 
stood still and permitted four years to elapse without paying or 
offering to pay premiums, and permitted the company to mark 
the policy off its books as a policy lapsed, she now seeks to have 
it decreed no forfeiture had occurred, and that the policy is still 
in force. 

Her contention is that notice of the falling due of the premiums 
was not given and because of this lack of notice, forfeiture could 
not be declared by the company. 


We find nothing in the policy requiring such notice, and no 
statute of Louisiana is cited requiring the same. 

But it is claimed that, by the insurance laws of the State of 
New York, the domicile of the company, such notice is required, 
and that the policy by its terms refers to these laws, and, hence, 
they are to be considered as incorporated in the contract and 
control it. 

We find no general reference in the policy to the insurance laws 
of New York, and making the same part thereof. 

We do find a special reference to section 88 of chapter 690, p. 
1969 (as we understand it) of the laws of New York, passed in 
1892, but this section, which is recited in the policy, relates only 
to the surrender value of.lapsed or forfeited policies, and in no 
wise refers to notices to be given of the falling due of premiums, 
or requires’ such notice. There is no reference, general or spe- 
cial, to any statute of New York relating to the giving of notice 
and requiring the same as a condition precedent to the lapsing of 
the policy of insurance. 

Under these circumstances the case comes within the rule ap- 
plied in the Mutual Life Ins. Co. vs. Cohen, 179 U. S., 262, 21 Sup. 
Ct., 106, 45 L. Ed., 181. 

In that case the insurer was a New York company; the as- 
sured a resident of Montana. 
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So in the case at bar the insurer was a New York company, 
the assured a resident of Louisiana. 

In the Cohen Case, the policy was written in New York, but 
delivered in Montana, where the premium was paid. 

In the case under consideration the policy was written in New 
York, but delivered in Louisiana, where the first and subsequent 
premiums were paid. 

Held, In the Cohen Case, that “under those circumstances, 
under the general rule, the contract was a Montana contract, and 
governed by the laws of that State:” Citing Equitable Life 
Assur. Soc. vs. Clements, 140 U. S., 226, 232, 11 Sup. Ct., 822, 35 
L,. Ed., 497. 

“In that State,” continued the court, “there being no statu- 
tory provision to the contrary, the failure to pay the premium 
worked, in accord with the terms of the policy, a forfeiture of 
the claims against the company.” See, also, Iowa Life Ins. Co. 
vs. Lewis, 187 U. S., 347. 

Then addressing itself to the contention that the law of New 
York, where the policy was written, required notice of maturity 
of premiums to be given before a forfeiture could be declared, 
the court in the Cohen Case continued :— 

* This notice was not given. Hence, if the law of New York 
controls, the policy was still in force and the plaintiff was entitled 
to recover.” 

A discussion then follows as to whether the law of New York 
controlled, and it was held it did not, since the policy of insurance 
did not, by its terms, incorporate the law of that state relative to 
notice and make its provisions in that respect controlling upon 
the assured and insurer. 

The ruling of the court on the point is summed up in the sylla- 
bus of the case as follows :— 

“ The provision in the statutes of New York that ‘no life in- 
surance company doing business in the State of New York shall 
have power to declare forfeited or lapsed any policy hereafter 
issued or renewed, by reason of non-payment of any annual pre- 
mium or interest, or any portion thereof, except as hereinafter 
provided,’ does not apply to or control such a policy issued by a 
corporation of New York in another state, in favor of a citizen 
of the latter state, but is applicable only to business transacted 
within the State of New York; and in such case the rights of 
the parties are measured by the terms of the contract.” 

But the plaintiff insists that even if the policy evidence a 
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Louisiana contract, still was the company compelled to send out 
notices of the falling due of premiums, since it had adopted the 
custom to do so in its dealings with its policyholders in Louisi- 
ana, and without such notice the policy did not lapse and its for- 
feiture could not be legally declared. 

Evidence to show such a custom was objected to by defendant 
because not alleged in the petition. It was, however, admitted 
by the trial judge. 

Waiving the objection thus made, we think it reasonably 
established by the evidence that notice of the falling due of the 
premium which matured in December, 1897, was sent out. -It 
was the failure to pay this premium that caused the policv to 
lapse. 

The assignment of the policy to the plaintiff was made in No- 
vember, 1897. The paper witnessing tlfe assignment was pro- 
duced and filed in evidence by the plaintiff. 

It names Mrs. Grevenig, mother of the insured, as the assignee, 
and gives her only address as “ New Orleans, La.” 

Supposing, then, that notice of the maturity of the premiums 
was necessary to be sent to her, such a notice addressed to her 
as of New Orleans, Ia. (since that was the only address given), 
and mailed, sufficed. 

That she did not get the notice would make no difference. 
She testifies she received no notice, and that is the only evidence 
in the record tending to show notice was not sent. 

She was testifying in 1902, about four and a half years after the 
time when the notice was sent, or was due to be sent. 

The custom of the company to send out notices of the falling 
due of premiums to those persons living in Louisiana who held 
its policies is abundantly shown, and this, too, by witnesses called 
by the plaintiff. 

Cocke, as we have seen, was the agent in New Orleans of the 
company, at the time the policy on Grevenig’s life was taken out, 
and remained its agent until April, 1897. Afterward Hender- 
son’s Son & Co. became the agents. : 

Both Cocke and W. H. Henderson, of the firm of that name, 
testify to the invariable rule of the company to send out the no- 
tices. Indeed, they testify that two notices were always sent— 
one about thirty days prior to the maturity of the premium, and 
one later. 

It is also shown that when there had been an assignment of a 
policy these notices were invariably sent to the assignee. 
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Other witnesses—themselves policyholders in defendant com- 
pany in New Orleans—testified to receiving, always in advance 
of the maturity of the premiums on their policies, notices of the 
falling due of the premiums. 

The establishment by the testimony of the invariable custom 
to send out these notices leaves no room for reasonable doubt 
that the custom was followed in the case of Grevenig, or his 
assignee, who lived in the same house with him for three years 
before he died. 

Besides, it is shown that a member of the firm of Henderson’s 
Son & Co., plaintiff’s agents at the time of the failure of payment 
of the December, 1897, premium, was sent to see Grevenig per- 
sonally about his failure to pay the premium, and had repeated 
interviews with him on the subject, and still the premium was 
not paid. ° 

And following this both Grevenig and his mother—his as- 
signee—did absolutely nothing to restore the policy and main- 
tain it as an existing contract of insurance, though the insured 
lived three or four years subsequent to the time when the Decem- 
ber, 1897, premium should have been paid. 

We have reserved until now, notice of an objection made by 
plaintiff's counsel to certain evidence, which objection is insisted 
on. 

The objection was to testimony showing that the policy of in- 
surance was delivered to Grevenig in Louisiana, and that the pre- 
miums were paid to the company’s manager in that State. The 
ground of the objection was that it was an attempt to contradict 
the written contract by parol. 

The trial judge did not err in overruling the objection. The 
testimony contradicted nothing in the policy. The statement in 
the policy that the premium was paid was but*confirmed by the 
testimony objected to, which shows it was paid in Louisiana at 
the time the policy was handed the insured. It was this payment 
of the premium and the delivery of the policy to the insured that 
completed the contract in this instance. Such was the evident 
contemplation and intention of the parties. 

Finally, it is insisted by the plaintiff that, even if the policy 
did lapse, it had, by reason of the fact that three premiums had 
been paid, a cash value of $465, which amount plaintiff should be 
decreed to recover. 

There is no merit in this contention. Grevenig accepted a 
policy which stipulated he could do one of two things in case 








1904.) Grevenig vs. Washington Life Ins. Co. 731 


there was a default in the payment of the premium. He could 
take paid-up insurance “on a demand made with a surrender of 
the policy within six months after such lapse or forfeiture,” or 
the policy could be continued in force on a certain reserve on the 
premiums paid being used to carry it at its full amount so long as 
the reserve taken as a single premium would purchase tempo- 
rary insurance for such amount, “as shall have been agreed upon 
in the application or policy.” 

The plaintiff in the application agreed to take paid-up insur- 
ance on the terms stated. That is, he agreed to surrender his 
policy within six months of the lapse or forfeiture, and take paid- 
up insurance for an amount predicated on the payments he had 
made. He did not surrender the policy, nor did he even apply for 
the paid-up insurance. The same is true of his assignee. 

Judgment affirmed. 

On Rehearing. 
(June 6, 1904.) 
LAND, J. 

Plaintiff's right to recover is dependent on her maintaining 
the contention that the policy sued on was in full force and effect 
when the assured died on December 30, 1900. The policy was 
issued on December 24, 1894, and was assigned to plaintiff on 
November 16, 1897. 

The initial premium and the annual premiums maturing in 
1895 and 1896 were paid. No other premiums were paid. 

Plaintiff admits that she paid none, but testified that she re- 
ceived no notices that the premiums were to become due or were 
in arrears. 

Hence her case rests on the assumption that the policy con- 
tinued in force, though no premiums were paid after the year 
1896. 

Under the terms of the policy sued on, it was rendered null 
and void by the neglect to pay the premiums as they became due, 
and it was further stipulated that the policy should not be binding 
on the company “ Until the amount of premium as stated therein 
shall be received by said company or some authorized agent 
thereof, during the lifetime of the Party therein assured.” 

Hence the mere execution of the policy in the State of New 
York did not bind the company, and the contract was perfected 
by the payment of the initial premium by the assured to an agent 
of the company in the State of Louisiana. 

The receipt covering the first premium stated that “this re- 
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ceipt to be valid must be countersigned by the agent receiving 
the premium,” and it was countersigned by the agent in New 
Orleans. 

The New York insurance laws provide that no life insurance 
company doing business in the State of New York shall have the 
power to declare forfeited or lapsed any policy hereafter issued 
or renewed by reason of non-payment of any annual premium or 
interest, or of any portion thereof, except as specially provided 
therein. 

The provision referred to requires written or printed notice, 
stating amount of premium or interest due, the place of payment, 
and the person to whom payable, to be mailed to the address of 
the assured or the assignee. 

In the case of Ins. Co. vs. Cohen (179 U. S., 262) the court 
held that the statute of New York does not apply to a policy is- 
sued by a corporation of New York in another state, in favor of 
a citizen of the latter state, but is applicable only to business 
transacted in the State of New York. 

The court said :— 

“The insurance policy contained a stipulation that it should 
not be binding until the first premium had been paid and the 
policy delivered. The premium was paid and the policy delivered 
in the State of Montana. Under these circumstances, under the 
general rule, the contract was a Montana contract, and governed 
by the laws of the state.” 

After discussing the insurance statute of New York, the court 
further said :— 

“ These considerations lead to the conclusion that the statute 
of New York, directed as it is to companies doing business within 
the state, was intended to be, and is in fact, applicable only to 
business transacted within that state.” 

The Supreme Court of the United States decided the Cohen 
Case on two propositions of law; to wit: first, that the place of 
the contract was where the premium was paid and the policy 
delivered; and, secondly, that the New York statute had no 
application to business transacted out of that state: Citing As- 
sur. Soc. vs. Clements (140 U. S., 226) as to the place of the con- 
tract. 

May on Insurance says: “And if the policy be sent to the 
agent for delivery on receipt of the premium, the contract is com- 
pleted at the agency:” Id, § 66. 

The policy sued on was a Louisiana contract, since by its 
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terms it was not binding on the company until the premium was 
received and the premium was paid to its agent in Louisiana, who 
thereupon countersigned the receipt and delivered the policy to 
the assured. 7 

It is therefore ordered, adjudged and decreed that our former 
judgment rendered herein be reinstated as the decree of the 
court. 


SUPREME COURT OF TEXAS. 


CONTINENTAL INS. CO. 
ve. 


“CUMMINGS et AL.* 


Where the agent, at the time he issued the policies in the name of K. as 
sole owner, knew that the property was, in fact, owned by the K. 
Company, a corporation, the warranty of sole ownership was waived. 

Evidence that the corporation was commonly known to consist of K. and 
his brother was admissible with other evidence to show knowledge on 
the part of the agent. 

Where the connection of the agent with the insurance terminated with 
the issue of the policies his subsequent declaration should not be ad- 
mitted against the company unless he was first shown to be charged 
with some duty connected with them. 

The policy required an inventory to be taken within thirty days, unless 
already taken within twelve months and to be taken each year. 
set of books was required to be kept from the date of such inventory, 
and of that preceding. if taken, showing sales, etc. Such books and 
inventory and last preceding inventory were required to be securely 
kept in a fireproof safe, and produced for examination, under penalty 
of forfeiture. 

Held, That the inventory last taken, shortly after the issue of the policy, 
and also that preceding, were required to be produced unless the agent, 
knowing of the loss of the first, waived its production. 

Where no inventory of a part of the insured property had been taken sub- 
sequent to the issue of the policy, the production of the last preced- 
ing inventory satisfied the requirement. 


Error to Court of Civil Appeals of First Supreme Judicial Dis- 
trict., Action by O. S. Cummings and others against the Conti- 
nental Insurance Company. Judgment in the Court of Civil Ap- 
peals, affirming a judgment for plaintiffs, and defendant brings 
error. 

* Decision rendered, June 23, 1904. 
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ALEXANDER & THompson and E. P. STOCKWELL, for Plaintiff 
in Error. 

H. Gross and Bryan, Topp & MCRAE, for Defendants in 
Error. ° 

Brown, J. 

O. 5. Cummings, an assignee of the policies, brought this suit 
against the Continental Insurance Company to recover on three 
policies of insurance against fire issued by the defendant com- 
pany to J. R. Kimmins upon his stock of hardware and other 
goods, store fixtures and storehouse, situated in the town of 
Alvin. The first policy was issued on the 7th day of December; 
1901, for a sum not exceeding $900—on the stock of merchan- 
dise, $600; on the building, $200; and on the fixtures, $100. 
On the 14th of December, 1901, the company issued to the said 
Kimmins another policy for $400 on the same stock of goods, and 
on the 15th day of February the company issued a third policy 
to the same Kimmins for $500 on the merchandise in the store. 
Each of the policies was payable to J. R. Kimmins, as the sole 
owner of the property. All of the policies were alike in their 
terms, except as to amounts. Each insured against fire for one 
year from date. On the 6th day of August, 1902, all of the prop- 
erty embraced in the policies was destroyed by fire. The petition 
alleged that the property insured was, in fact, owned by the Kim- 
mins Hardware Company, a corporation composed of J. R. and 
H. R. Kimmins, and that the true ownership of the property was 
known to W. R. Stockwell, the agent who issued the policies, at 
the time they were issued; that, as agent of the company, Stock- 
well was empowered to issue the policies, and, notwithstanding 
his knowledge oi the fact to the contrary, wrote into said policies 
that J. R. Kimmins was the sole owner of the property. The pe- 
tition contained all of the allegations necessary for recovery, 
which it is not necessary for us to set out in this connection. 
The original petition also alleges, in substance, that J. R. Kim- 
mins gave notice of the destruction of the property by fire, on 
the next day after it occurred, to W. R. Stockwell, the agent of 
the defendant company who issued the policies sued upon. Af- 
terward, on the 25th day of August, 1902, I. Jalonick, who was 
the agent of the defendant company, and its adjuster of losses, 
with full power to ascertain the amount of the loss and the lia- 
bility of the company, “came to the town of Alvin, where the 
said loss had occurred, and the said Kimmins on; to wit, the 25th 
day of August, 1902, furnished to said agent of defendant a full 
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statement concerning said loss, stating the knowledge and be- 
lief of the insured as to the time and origin of the fire, and the 
said Kimmins offered to produce his books for the inspection of 
said adjuster, and to do or perform any other acts or things 
which were required by the terms of the said policies to be done 
by said insured; and the said agent of defendant stated to and 
advised the insured that he was satisfied as to the evidence and 
statements of loss that had occurred, and that the insured need 
take no further steps or make any further effort to make proofs 
of loss, or do anything else to establish their claim against the 
defendant and admitted that the company was liable to the said 
insured for the loss and thereafter, on or about September 15, 
1902, offered, for the defendant, to pay 50 per cent of the face of 
said policies in full satisfaction of said loss by reason of said fire, 
which offer of 50 per cent was refused by the insured and plaintiff, 
and payment in full was demanded of defendant by them.” 

Among other pleadings, the defendant filed a special answer in 
which it set up the following clause of the policy :— 

This entire policy shall be void if the interest of the insured 
in the property be not truly stated herein, and this entire 
policy, unless otherwise provided by agreement indorsed here- 
on or added hereto, shall be void, if the interest of the insured 
be other than unconditional and sole ownership. 

The answer alleged that at the time the policies were issued 
the property belonged to the Kimmins Hardware Company, of 
which H. R. Kimmins was a member, and that J. R. Kimmins 
was not the sole owner, but was the owner of only a half interest 
in it, and therefore claimed the forfeiture of the policy on account 
of the breach of that clause. The answer.also set up the follow- 
ing clauses of the policy :— 

(1) The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within twelve calendar months 
prior to the date of this policy, one shall be taken in detail 
within thirty days of issuance of this policy, or this policy shall 
be null and void from such date. 

(2) The assured will keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, 
including all purchases, sales and shipments, both for cash and 
credit, from date of inventory as provided for in first section of 
this clause, and also from date of last preceding inventory, if 
such has been taken, and during the continuance of this policy. 


(3) The assured will keep such books and inventory, and 
also the last preceding inventory, if such has been taken, se- 
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curely locked in a fireproof safe at night, and at all times when 
the building mentioned in this policy is not actually open for 
business, or failing in this, the assured will keep such books 
and inventories in some place not exposed to a fire which 
would destroy the aforesaid building, and unless such books 
and inventories are produced.and delivered to this company 
for examination, this policy shall be null and void, and no suit 
or action shall be maintained hereon; it is further agreed that 
the receipt of such books and inventories and the examination 
of the same shall not be an admission of any liability under 
the policy, nor a waiver of any defense to the same. 


The defendant alleged that J. R. Kimmins had failed to comply 
with the requirements of the said policies, in the fact that he 
failed to take the inventory required therein, and also that he 
failed to keep a set of books such as was required by the terms of 
the said policies, and that said J. R. Kimmins failed to keep his 
last inventory and the preceding inventory as required by the 
terms of the said policies, and to produce the same at the request 
of the defendant, and failed to keep a set of books as required, 
which inventory and books were destroyed by the fire; claiming 
that the policy was thereby rendered null and void. 


In a supplemental petition the plaintiff reasserted that W. R. 


Stockwell was the duly authorized agent of the defendant, who 
issued the policies of insurance sued on and alleged that he said 
Stockwell lived in the town of Alvin, where the said Kimmins 
Hardware Company conducted its business, and well knew al! 
the facts, conditions, and circumstances concerning the true 
ownership of the property; detailing the facts and circumstances 
which it was claimed put the defendant company upon notice of 
the true ownership of- the property. Said supplemental petition 
also alleged that the plaintiffs were suing for the benefit of the 
Alvin Exchange Bank, to which the policies of right belonged. 
The bank intervened, claiming the policies. A trial was had be- 
fore the judge, who gave judgment for the bank, which was 
affirmed by the Court of Civil Appeals. 

The trial court and the Court of Civil Appeals each found that, 
at the time Stockwell issued the policies sued upon, he knew that 
the property embraced in them belonged to the Kimmins Hard- 
ware Company, and that the firm was composed of J. R. Kim- 
mins and H. R. Kimmins. Assuming the correctness of the 
finding of the court on that issue of fact, it cannot be doubted 
that the knowledge of the agent operated as a waiver of the 
clause of warranty of sole ownership by J. R. Kimmins: Wagner 
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vs. Insurance Co., 92 Tex., 549, 50 5. W., 569. As we must re- 
verse and remand this case upon another point, we think it 
proper to notice some questions presented by the plaintiff in 
error as to the admissibility of evidence offered to prove that 
Stockwell knew the true ownership of the property when he 
issued the policies. 

The plaintiff in error assigns here that the trial court erred in 
admitting the testimony of various witnesses to the effect that it 
was commonly known among the people of Alvin that the Kim- 
mins Hardware Company was composed of J. R. Kimmins and 
H. R. Kimmins. In order to avoid the forfeiture of the polices, 
it devolved upon the plaintiff to prove that, at the time they were 
issued, Stockwell knew that the property insured belonged to 
the Kimmins Hardware Company, and that the firm was com- 
posed of J. R. Kimmins and H. R. Kimmins: Biddle on Insur- 
ance, § 1053. But the fact of knowledge may be proved by cir- 
cumstances, and the evidence was admissible as a circumstance, 
taken in connection with other facts and circumstances, to prove 
the knowledge of Stockwell. The insurance company was not 
charged with the duty of inquiring into the title to the insured 
property, and the fact that its agent could have learned the truth 
by inquiry will not affect the warranty of title: A£tna Ins. Co. vs. 
Holcomb, 89 Tex., 404. General reputation as to the business 
relations between J. R. Kimmins and H. R. Kimmins is not suf- 
ficient of itself to avoid the policy, and can only be used as evi- 
dence to prove the fact of knowledge, which must be established 
to avoid the effect of the warranty: Mo. P. Ry. Co. vs. Owens, 
1 White & W. Civ. Cas. Ct. App., § 380. 

It is also objected that the court erred by admitting the declara- 
tions of Stockwell to J. R. Kimmins to the effect that the insur- 
ance company desired the policies changed by inserting the 
Kimmins Hardware Company, instead of J. R. Kimmins, as the 
owner of the property. From what we can learn from the rec- 
ord, the issuing of the policies terminated Stockwell’s connection 
with them, and his declarations made thereafter should not be 
admitted against the company, unless the testimony shall show 
that, at the time the declarations were made, he was charged with 
the performance of some duty in connection with those policies : 
Mo. P. Ry. Co. vs. Owens, 1 White & W. Civ. Cas. Ct. App., 
§ 390. 

It is admitted in plaintiffs’ petition that the inventory of the 


stock taken in January, 1901, was destroyed by the fire, and 
Vol. XXXITII.—47. 
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therefore not produced to the adjuster of the insurance company. 
lf that inventory was required by the terms of the iron-safe 
clause of the policies to be kept and produced after the fire, then 
the first two policies are void, unless it be proved that, at the time 
Jalonick waived the production of the inventories, he knew of 
the destruction of that one taken in 1901: 2 Biddle on Insur- 
ance, § 1053; AXtna Ins. Co. vs. Holcomb, 89 Tex., 404; 
Reynolds vs. Ins. Co., 34 Md., 280; Robertson vs. Ins. Co., 88 
N. Y., 541; Miller vs. Ins. Co., 110 IIl., 102. 

The trial court made the following finding of fact: “I find as 
a fact that defendant, through its agent, Jalonick, waived any 
further or other proofs of loss, and waived the production of the 
books and inventories, at the time of the visit to Alvin, on August 
25, 1902.” This finding does not establish that, at the time the 
waiver was made by Jalonick, he knew the inventory in question 
had been destroyed, and no evidence has been pointed out to 
establish the fact that Jalonick had such knowledge. 


The remaining question is, did the warranty in the iron-safe 
clause of the policies require the production of the inventory 
taken in January, 1901? This language of the iron-safe clause 
prescribes the requirements of the policies on this point :— 

Section 1. The assured will take a complete itemized inven- 
tory of stock on hand at least once in each calendar year, and 
unless such inventory has been taken within twelve calendar 


months prior to the date of this policy, one shall be taken in 
detail within thirty days of the issuance of this policy. * * * 


Sec. 2. That the assured will keep a set of books showing the 
sales, etc., 


From the date of the inventory as provided for in first section 
of this clause, and also from date of the last preceding inven- 
tory, if such has been taken. * * * 


Sec. 3. The assured will keep such books and inventory, and 
also the last preceding inventory, if such has been taken, se- 
curely locked in a fireproof safe at night * * * and unless 
such books and inventories are produced and delivered to this 
company for examination, this policy shall be null and void, 
and no suit or action shall be maintained hereon. 


The inventory taken in January, 1902, was produced as re- 
quired by the terms of the policies, and if the policies required 
the production of but one inventory, then their requirements are 
satisfied. The inventories which are required to be preserved 
and produced are described as “such books and inventory,” and 
“the last preceding inventory,” etc., which refers to those men- 
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tioned in the second section of this clause, which, in turn, de- 
scribes them as “the inventory provided for in the first section of 
this clause” and “the last preceding inventory.” The first sec- 
tion of the iron-safe clause provides for an inventory to be taken 
after the issuance of the policies, which was done in January, 
1902. The inventory of 1902 was called for in section 1 of the 
iron-safe clause, and that of 1901 was the last preceding inven- 
tory. Therefore the assured was required by the third section to 
preserve and produce to the insurer both of those inventories, 
and, unless the testimony shall show that the agent of the insur- 
ance company, knowing of the loss of the inventory of Igor, 
waived its production, the two policies issued in December must 
be held void as to the stock of goods, but not as to the building 
or as to the fixtures, because it is not required that an inventory 
should be taken of anything except “the stock on hand,” which 
we construe to mean the stock of goods on hand, and not the 
fixtures in the store, or the building itself. No inventory of the 
stock having been taken after the policy was issued in February, 
the inventory taken in January, 1902, was, as to that policy, the 
last “preceding inventory,” and its production satisfied the re- 
quirements of the iron-safe clause in this regard. 

It is ordered that the judgments of the District Court and of 
the Court of Civil Appeals be reversed, and this cause be re- 
manded to the District Court. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


PREFERRED ACC. INS. CO. or New York 
ve. 


MUIR.* 


Going on the platform of a rapidly moving train in order to vomit, where 
the closet door of the car is locked, is not unnecessary exposure to 
voluntary danger, and does not, as a matter of law, avoid an accident 
policy which does not specifically stipulate against going on such 
platform. 

Where, under such circumstances, insured was thrown from the train and 
killed, and the policy was exempt from death resulting wholly or 





* Decision rendered, January 15, 1904. 
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partly, directly or indirectly, from disease in any form, the temporary 
derangement of the stomach was not a disease within the policy. 


The policy provided for double indemnity, in case of riding as a passenger 
in or on a public conveyance. 


Held, That it covered death resulting from being thrown from the plat- 
form of a car. 


In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 


RICHARD C. DALE, for Plaintiff in Error. 
A. S. MacDapE and W. B. BROOMALL, for Defendant in Error, 


ACHESON, C. J. 

This was an action brought by Emma R. Muir against the 
Preferred Accident Insurance Company of New York upon a 
policy of insurance issued by that company bearing date May 16, 
1900, whereby, in consideration of an annual premium of $24, it 
insured Walter H. Muir for a term of one year against the effects 
of bodily injury caused solely by external, violent and accidental 
means, and agreeing (inter alia) :— 


(d) That if death shall result from such injury within ninety 
days from the date thereof, the company shall pay the sum of 
$5,000 to Emma R. Muir (wife), if surviving, 


And 


(e) If such injury shall be received by the insured while rid- 
ing as a’passenger in or on a public conveyance provided by a 
carrier of passengers for compensation, and propelled by 
steam, electricity or cable (other than in a caboose attached to 
a freight or mixed train), * then the amount to be paid 
to the insured or his beneficiary as the case may be shall be 
double the amount which would, under the terms of this policy, 
be otherwise payable for such injury. 

The double indemnities accruing under clause (e)- shall not, 
however, be applicable to any injury (whether fatal or non- 
fatal) which may result from an attempt to enter or leave any 
of the conveyances therein specified. 


The policy further provided :— 


This insurance does not cover * * * any cause of death 
whatever except where the claimant shall furnish to the com- 
pany direct and positive proof that such * * * death re- 
sulted proximately and solely from accidental causes; * * * 
nor death * * * resulting wholly or partly, directly or in- 
directly * * * from unnecessary or negligent exposure to 
obvious danger * * * from disease in any form, either as a 
cause or effect. 


The. questions of law which we are called on to decide arise 
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upon five assignments of error to the refusal of the court below 
to affirm five certain points or requests for instructions submitted 
by the defendant. Those points or requests for instructions to 
the jury were as follows :-— 


“(3) The policy in suit provides that it does not cover death re- 
sulting wholly or partly, directly or indirectly, from unnecessary 
or negligent exposure to obvious danger. If the jury find from 
the evidence that the deceased met his death by falling from a 
moving train while standing upon the platform of the car in 
which he had been riding, there can be no recovery in this action, 
and the verdict must be for the defendant. 

“(4) The policy upon which suit is brought provides that it 
does not cover death resulting wholly or partly, directly or indi- 
rectly, from disease in any form, either as a cause or effect. If 
the jury find from the evidence that the deceased met his death 
by falling from a moving train, while standing upon the platform 
of the car in which he had been riding, where he had gone in 
order to relieve himself by vomiting, then the death of the de- 
ceased resulted partly or indirectly from disease either as a cause 
or effect, and there can be no recovery in this action, and the 
verdict of the jury should be for the defendant. 

“6. The policy of insurance upon which this action is brought 
provides that double indemnities accruing under clause ‘e’ shall 
not, however, be applicable to any injury, whether fatal or non- 
fatal, which may result from an attempt to enter or leave any of 
the conveyances therein specified; to wit, a public conveyance 
provided by a carrier of passengers for compensation, and pro- 
pelled by steam, electricity or cable. If the jury find that the 
deceased met his death after leaving the interior of the passenger 
coach in which he was riding, and while standing on the platform, 
by falling therefrom, there can be no recovery of the double in- 
demnity: to wit, the additional sum of $5,000 claimed under 
clause ‘e’ of the policy. ' 

“(7) Under the evidence in this case there can be no recovery 
under clause ‘e’ of the policy. 


“(8) Under all the evidence in the case the verdict of the jury 
must be for the defendant.” 

It will be perceived that points numbered 3, 4 and 8, which re- 
spectively are the subject of the first, second and fifth assign- 
ments of error, go to the plaintiff’s right to recover at all, and that 
the points numbered 6 and 7, which respectively are the subject 
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of the third and fourth assignments of error, go to the plaintiff’s 
right to recover the stipulated double indemnity. 

It appears that, on the morning of September 27, 1900, Walter 
H. Muir, the insured, boarded the train of the Philadelphia, Wil- 
mington & Baltimore Railroad Company, at Chester, to go to 
Philadelphia. He occupied a seat in the smoking car, about 
midway of the car, next the window. Shortly after leaving 
Chester, Mr. Muir complained of sickness at the stomach and of 
his wanting to vomit. His companion in the same seat said, 
“Try the window.” Muir replied, “No, I do not want to knock my 
head off.” He then walked to the front end of the car, took hold 
of the knob of the closet door, and found it locked. Then he took 
hold of the knob of the car door, opened the door, and stepped 
out on the platform, and when last seen was apparently stooping 
over in the act of vomiting. Judging from the place where Mr. 
Muir’s body was found, the accident by which he lost his life 
must have occurred very soon after he went upon the platform of 
the car. His traveling companion testified that he should judge 
the train was running about between fifty and sixty miles an hour. 

The position which the insurance company took in the court 
below, and takes here, is that the mere fact that the insured was 
standing upon the platform of the car at the moment of the acci- 
dent is conclusive as matter of law against the plaintiff's right to 
recover. The defendant’s third point embodies that proposition. 
Yet the policy—which was prepared by the company itself—does 
not in terms except from the risk, either wholly or partially, in- 
juries, whether fatal or non-fatal, occurring while the insured is 
upon the platform of a moving car. The policy in its double 
indemnity clause does contain other express exceptions ; namely, 
riding as a passenger “in a caboose attached to a freight or mixed 
train,” and “any injury (whether fatal or non-fatal) which may 
result from an attempt to enter or leave any of the conveyances 
therein specified.” The company well knew how to protect itself 
from undesirable risks. If, then, it intended to exclude from the 
benefit of the policy, death resulting from an injury occurring 
while the insured was upon the platform of a moving car, it was 
easy to say so. Had this been the intention, presumably it would 
have been expressed. We think that it is not for the court to in- 
terpolate into the policy such an exception. 

The language of the excluding clause of the policy is death 
resulting “from unnecessary or negligent exposure to obvious 
danger.” Observe, it is not merely exposure to danger, but ex- 
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posure to “obvious danger ;’ that is, manifest, easily-discovered, 
seen or understood danger. Furthermore, the exposure by the 
insured of himself to obvious danger is not enough to satisfy the 
clause. It must be “unnecessary or negligent exposure.” In the 
present instance, how could the court say, as a matter of law, that 
the insured exposed himself to obvious danger unnecessarily or 
negligently? Seized with a sudden vomiting spell, and the closet 
which he sought to enter being closed against him, the insured, 
acting upon a naturai impulse, and obeying the dictates of de- 
cency and propriety, stepped across the threshold of the car door, 
and for a moment or two stood upon the platform in the act of 
vomiting. It may reasonably be supposed that the insured would 
grasp with his hands the iron hand railing of the car. Muir did 
not choose the platform of the car as a place for riding, but took 
it temporarily under stress of the predicament in which he sud- 
denly found himself. The occurrence was in daylight. It was, 
we think, for the jurv, and not for the court, to determine whether 
the insured was fairly chargeable with “unnecessary or negligent 
exposure” of himself ‘to obvious danger” in the special circum- 
stances. The speed of the train was not the only fact to be re- 
garded, but the jury had the right to take into consideration also 
the condition of the roadbed as to its solidity, whether the train 
was running upon a straight track, the equipment of the platform 
with hand railing, and all the facts and circumstances of the case. 
In Gardner vs. Michigan Central Railroad Co. (150 U. S., 349, 
361), Chief Justice Fuller, speaking for the court, said that “the 
question of negligence is one of law for the court only where the 
tacts are such that all reasonable men must draw the same con- 
clusion from them; or, in other words, a case should not be with- 
drawn from the jury unless the conclusion follows as matter of 
law that no recovery can be had upon any view which can be 
properly taken of the facts the evidence tends to establish.” We 
think that the court below followed this principle in refusing 
affirmance of the defendant’s third and eighth points. 

The second assignment of error and the point upon which it is 
hased relate to that provision of the policy which excludes death 
“resulting wholly or partly, directly or indirectly, * * * from 
disease in any form either as a cause or effect.” It seems to us 
that the term “disease,” as here used, was not intended to cover 
and does not apply to a temporary derangement of the functions 
of some organ, such Muir experienced on this occasion: Con- 
necticut Life Insurance Co. vs. Union Trust Co., 112 U. S., 250, 
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257. Besides, Muir’s sickness at the stomach was a mere coin- 
cidence. It was the occasion of his going upon the platform of 
the car, but it was not a cause of death within the fair meaning of 
this provision. The defendant, we think, was not entitled to the 
affirmance of its fourth point. 

It seems very clear to us that this case does not come within 
the meaning of that provision of the double indemnity clause 
which excepts death “which may result from an attempt to entet 
or leave any of the conveyances therein specified.” Muir was 
making no such attempt. Nor do the terms of the policy exclude 
the surviving wife from the benefit of double indemnity because 
Muir was upon the platform of the car at the moment of the acci- 
dent. The words of the double indemnity stipulation are, “ If 
such injury shall be received by the insured while riding as a 
passenger in or on a public conveyance,” etc. Muir’s case is 
within the very terms of the stipulation. We are not at liberty to 
say that when the stipulation reads “in or on a public convey- 
ance,” it means inside of the railroad car. This double indemnity 
clause, as we have seen, contains express exceptions, but stand- 
ing upon the platform of the car is not one of them. In the case 
of A&tna Life Insurance Co. vs. Vandecar (30 C. C. A., 48), which 
has been pressed upon our attention, the provision was, “If such 
injuries are sustained while riding as a passenger in a passenger 
conveyance,” etc., and the ruling there proceeded upon that re- 
stricted language. We are of opinion that the court below 
rightly refused the instructions asked for by the defendant’s sixth 
and seventh points. 

Upon the whole, we find no error in this record, and therefore 
the judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF MINNESOTA. 


CENTRAL MONTANA MINES CO. , 
v8. 
FIREMANS FUND INS. CO. 
SAME 
vs. 
ROYAL INS. CO.* 


Certain mining property, consisting of a quartzmill, hoist building, bunk- 
house, assay office, and other buildings necessary and constituting a 
part of the entire system, were insured against fire. The policies 
specified specific amounts upon the mill and contents, and upon the 
other buildings and their contents, and contained the following war- 
ranties: “Warranted by the assured that at all times when the prop- 
erty herein described shall be idle or inoperative, a constant day and 
night watchman shall be kept on duty, provided that if such property 
be idle or shut down for more than thirty days at any one time no- 
tice must be given to this company and permission to remain idle for 
such time must be indorsed hereon, or this policy shall immediately 
cease and détermine.” “This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void if 
a building herein described, whether intended for occupancy by the 
owner or tenant, be or become vacant or unoccupied and so remain 
for ten days.” 

Held: (1) The property described in the policies referred to and included 
the entire system, and not the particular property specified as the 
“mill,” which, under the evidence, was not shut down and idle within 
the meaning of the warranties. (2) The premises described in the poli- 
cies were not vacant and unoccupied within the meaning of the war- 
ranties. : 


Appeal from District Court, Ramsey County. Separate 
actions by the Central Montana Mines Company against the 
Firemans Fund Insurance Company and against the Royal In- 
surance Company. Verdict for plaintiff against each defendant, 
and from orders denying motions for a new trial, defendants ap- 
peal. 


LAWLER & ARNOLD and BARGER & Hicks, for Appellants. 
NELSON & BRAMHALL, for Respondent. 
. LEwIs, J. 
February 6, 1902, appellant companies each issued a policy of 
insurance to respondent, indemnifying it against loss or damage 
on each of the following items, not exceeding the gross sum of 
$12,000 by each company :— 


* Decision ‘rendered. May 27, 1904. Syllabus by the Court. 
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$7,000 on frame metal-roofed building and additions thereto, 
including foundations and all permanent fixtures, occupied as 
a steam power quartzmill, situate on the “ Spotted Horse” 
claim, in Warm Spring (unorganized) Mining District, about 
one-half mile from Maiden, and about twenty miles from this 
agency, in Fergus County, Mont.; $4,000 on engines and boil- 
ers, connections, settings and stacks; $7,600 on fixtures, fixed 
and movable machinery, shafting, gearing, belting, crushers, 
mills, tanks, settlers, appurtenances, implements and appara- 
tus, mill and mining tools and supplies; $1,000 on dynamos, 
exciters, lamps, switches, wires, switchboard and other elec- 
trical appliances, all while contained in the above-described 
building; $1,000 on the frame, metal- and shingle-roofed 
building occupied as an office; $200 on the office furniture and 
fixtures while contained in the above-described building; 
$2,000 on the two-story, shingle-roofed, frame boarding house 
situated on above-described premises; $100 on frame assay 
house; $500 on assay apparatus, scales instruments, and all 
assay supplies and fixtures while contained in above-described 
assay house; $100 on frame barn situated on above-described 
premises; $200 on horses contained in said barn, not to ex- 
ceed $50 on any one animal; $300 on frame bunkhouse situ- 
ated on above-described premises. 


On the following July 11th a fire occurred which destroyed the 
steam power quartzmill described in the first item, and the three 
items following, contained therein. Each of the policies recited 
the following warranty :— 

Warranted by the assured that at all times when the prop- 
erty herein described shall be idle or inoperative, a constant 
day and night watchman shall be kept on duty, provided that 
if such property be idle or shut down for more than thirty days 
at any one time, notice must be given to this company and per- 
mission to remain idle for such time must be indorsed hereon, 
or this policy shall immediately cease and determine. 


And the further warranty reading :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if a building 
herein described, whether intended for occupancy by owner or 
tenant, be or become vacant or unoccupied, and so remain for 
ten days. 


This action was brought to recover the amount of the loss of 
the mill and its contents, and the defense was interposed that 
both of the warranties had been broken, rendering the policies 
void. A verdict was returned for plaintiff against each company 
for $5,140. Plaintiff moved for a new trial upon the grounds: 
First, that the verdicts were not justified by the evidence, and 








1904.] Central Montana Mines Co. vs. Insurance Compani:s. 747 


contrary to law; second, because of errors of law occurring at 
the trial, and duly excepted to on part of the plaintiff. Defend- 
ants moved for judgment notwithstanding the verdict,.and, dur- 
ing the trial and after plaintiff rested, moved the court to direct 
a verdict in their favor. The court granted plaintiff's motion 
for a new trial, and denied the motion of defendants for judg- 
ment notwithstanding the verdict. Defendants appealed from 
both orders, the same being included in one notice, but at the 
time of the service of the notice more than thirty days had 
elapsed from the time the order was granted refusing defendants’ 
motion for judgment notwithstanding the verdict. 

There are three assignments of error: (1) The court erred in 
refusing to direct the jury to return a verdict for defendants, and 
each thereof. (2) ‘The court erred in overruling defendants’ mo- 
tions for judgment notwithstanding the verdict. (3) The court 
erred in granting plaintiff a new trial. - 

The third assignment is proper, within the rule applied in 
Wilcox vs. Mutual Fire Ins. Co. (81 Minn., 478), and, in view of 
the conclusion reached upon the merits of the case, we will pro- 
ceed to its discussion, without deciding whether appellants are 
entitled to be heard upon their appeal from the order denying the 
motion for judgment non obstante. 

The entire plant known as the “ Spotted Horse Mine” con- 
sisted of the quartz stamp mill, office building, boarding 
house, two assay buildings, barn, bunkhouse, hoist building, 
blacksmith shop, dwelling house, tank building, tank and 
tailings reservoir. These buildings were located independ- 
ently of each other, and at such distances as to apparently, 
as much as possible, avoid danger of fire and yet be within con- 
venient distances of each other. The quartzmill building stood 
rather to one side, the tank building and tailings reservoir only 
about 50 feet distant on the one side, and upon the other side 
stood the other buildings at varying distances—the boarding 
house 460 feet, and the principal assay office 359 feet, the barn 
330 feet, and the bunkhouse 282 feet distant, and all were cov- 
ered by the policies. The buildings not insured were the hoist 
building, 190 feet, the blacksmith shop, 120 feet, and the dwelling 
house, 347 feet distant from the mill. When in full operation the 
business consisted in mining ore from the shafts and tunnels un- 
derground, lifting it to the surface by means of the hoist, and 
tramming it to the mill, crushing the rock, and then treating the 
product by means of the cvanide process. Prior to the time the 
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insurance was written, the plant was in charge of a receiver, and 
operated by him until November 2, 1901, when it was closed, 
the water drawn from the pipes and boilers, and fires from the 
ovens, and preparation made for the winter. However, from the 
time the insurance was written, February 6, 1902, until the time 
of the fire, July 11, 1902, the mining continued, and from twenty 
to thirty men were emploved during the winter, and all of the 
buildings, with the exception of the quartzmill, were occupied 
as necessity required. The hoist was operated constantly by a 
day and night shift, and in this manner the business was being 
conducted when the fire occurred at 8:30 p.m. From four to six 
weeks prior to the fire, work was commenced in the quartzmill 
to get it ready for operation, and during the entire time between 
February 6th and July 11th it was occupied to some extent for the 
storage of tools, supplies and machinery, in addition to the per- 
manent machinery located therein, and persons were in and out 
every day. But with the exception here noted, the mill building 
remained closed. generally locked, and there was no watchman 
in attendance, either by day or night, at any part of the premises. 

Such being the evidence, the court at the trial instructed the 
jury, as a matter of law, the words “property herein described” 
meant the property as a whole, and that the warranty with ref- 
erence to the watchman was not broken by reason of the quartz- 
mill being shut down. As to the other warranty, the court sub- 
mitted that question to the jury, to be determined by them, in 
view of all the surroundings and circumstances, whether the mill 
building was vacant and unoccupied at the time of the fire. Re- 
spondent proceeded upon the theory that there was no violation 
of the warranties, and, not having pleaded knowledge of the con- 
dition of the plant as to occupancy and operation, and waiver by 
appellants, evidence to that effect was properly excluded by the 
trial court, and that question has no bearing upon the issue now 
under consideration. 

There are many decisions bearing upon the question of what 
constitutes remaining “idle” and “inoperative,” and what con- 
stitutes “vacancy” and “occupancy.” But every case must be 
examined with reference to its own peculiar circumstances. In 
Bellevue Roller-Mill Co. vs. London & L. Fire Ins. Co. (Idaho, 
39 Pac., 196) a policy contained this clause: “This policy, unless 
otherwise provided by agreement indorsed hereon or added 
hereto, shall be void if the building herein described, whether in- 
tended for occupancy by owner or tenant, be or become vacant 
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or unoccupied, and so remain for ten (10) days.” The building 
insured consisted of a flour mill, and, although not in operation at 
the time of the fire, it contained a small amount of wheat and 
bran, and was occasionally visited by the president of the com- 
pany. The court held that the mill was not vacant and unoccu- 
pied within the meaning of the warranty. In Whitney vs. Black 
River Ins. Co. (72 N. Y., 117) a sawmill was closed down for a 
period of sixteen or eighteen days before the fire, because of an 
accident and the condition of the water. Held, That the prem- 
ises were not vacant and unoccupied within the meaning of the 
policy. A similar case is Albion Lead Works vs. Williamsburgh 
City Fire Ins. Co. (C. C., 2 Fed., 479), where it was held that a 
temporary suspension of work for five days, the mill in the mean- 
time being used for the storage and delivery of goods, requiring 
daily visits by one or two persons, did not render the premises 
vacant and unoccupied within the meaning of the warranty. See, 
also, McMurray vs. Capital Ins. Co. (Iowa, 54 N. W., 354), where 
the insured had heen absent several months from a family dwell- 
ing, and his family had been away on a visit for eight days, the 
furniture remaining in the house, which was daily visited by rela- 
tives. ‘Chere being no attempt to abandon the home, it was held 
that it was not vacant and unoccupied. To the same effect, see 
Hermann vs. Merchants’ Ins. Co. (81 N. Y., 184), where the 
owner of a summer residence removed from it in November, 
leaving the furniture in it and giving the care of it to a person 
residing near by, intending to occupy it the following spring. 
Under.this head see, also, Cummins vs. Agricultural Ins. Co. (67 
N. Y., 260), where it was held that the removal must be perma- 
nent, and an entire abandonment of the house as a place of resi- 
dence, in order to constitute vacancy. In City Planing & Shingle 
Mill Co. vs. Merchants’ Mig. & Citizens’ Mut. F. Ins. Co, 
(Mich., 40 N. W., 777) the condition of the policy was: “If 
the premises shall become vacant or unoccupied, or if a mill 
or manufactory shall cease to be operated, without notice to and 
consent: of the company, the policy shall be void.” It was held 
that it was not broken by a temporary suspension of forty-two 
davs, caused by failure of logs, a new supply being daily expected, 
but being delayed by reason of low water. 

In passing upon warranties against manufactories becoming 
idle and inoperative, the courts have generally distinguished be- 
tween a permanent and temporary cessation of operations. See 
cases above cited; also Poss. vs. Western Assur. Co. (75 Tenn., 
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704); Rosecrans vs. North American Ins. Co. (66 Mo. App., 
352); Hartford Fire Ins. Co. vs. Walsh (54 Ill., 164); McQueeny 
vs. Phoenix Ins. Co. (Ark., 12 S. W., 498), where a tenant and a 
dwelling house in the same inclosure were covered by the same 
policy for a gross consideration, different amounts being speci- 
fied for each house, the tenant house became vacated, and both 
houses were destroyed by fire. Held, Policy not void on account 
of vacancy of the tenant house. In Worley vs. State Ins. Co. of 
Des Moines (Iowa, 59 N. W,. 16) it was held that a policy of in- 
surance on a house and barn, conditioned to be void if the prem- 
ises insured became vacant, was void only upon the vacancy of 
both properties. Where the evidence is clear that the premises 
have been abandoned, the courts have not hesitated to declare 
such warranties broken, as in Talpin vs. Phenix Ins. Co. (N. Y., 
23 N. E., 482), where the building insured was a morocco factory, 
vacated by tenants, and the key given up to the owner’s renting 
agent. In view of the fact that in the case before us each of the 
buildings covered by the insurance was a part of a single plant or 
system, each necessary for its complete operation, the words 
“property herein described” and “building herein described,” as 
used in the warranties, have reference to the system or plant as 
a whole, and not to any particular building, and it does not con- 
clusively appear from the evidence that there was such a vacancy 
and closing down of operations as to come within the meaning 
of this language. 

If there were any doubt about this conclusion, then, under the 
rule adopted in Loy vs. Home Ins. Co. (24 Minn., 315, followed 
by many decisions), the contract must be construed strictly 
against the insurer, for the reason that the language under con- 
sideration was inserted by it for its own benefit and in words of 
its own choice, conceding it to be ambiguous. Order affirmed. 
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SUPREME COURT OF MINNESOTA. 


FIDELITY & CASUALTY CO. or NEw York 
v8. 
GILLETTE-HERZOG MFG. CO.* 


Under indemnity policies issued to the owners of a foundry and machine 
shop, against liability to employees and others from accidents through 
alleged negligence of the insured, the initial premiums being paid 
upon the estimated number of the employees under an agreement 
that there was to be a subsequent adjustment based upon the actual 
number engaged and wages paid, the insurer to receive the excess 
due and the insured to have rebates for overpayments, a settlement of 
such excesses and rebates after the life of the policies was made with 
full knowledge of each party of the number of employees and occu- 
pation of each. Held to be an accord and satisfaction protecting the 
insured in an action thereafter for unpaid premiums claimed by the 
insurer. 


Whether or not, upon a construction of the policies, the excluded em- 
ployees in such settlement should have been made the basis of a de- 
mand for the excess, both parties having ample means of information 
of all the facts, the omission must be treated as a mistake of law, 
which forbids in this action a reinvestigation of the controversy. 


Appeai from District Court, Hennepin County. Action by the 
Fidelity & Casualty Company of New York against the Gillette- 
Herzog Manufacturing Company. Judgment for defendant, and 
plaintiff appeals. 


RomE G. Brown, CHAS. S. ALBERTS and Gro. F. EDWARDS, 
for Appellant. 


T. A. GaRRITy and BRown & KERR, for Respondent. 


LOVELY, J. 

Plaintiff is a corporation writing insurance against liability 
from accidents occurring to employees and others for the benefit 
of the employer. Defendant during the year 1897 was engaged 
in the business of operating a foundry and machine shop in Min- 
neapolis, as well as in the erection of bridges and architectural 
ironwork construction at all places where employed for that pur- 
pose. Its business was divided into separate departments, con- 
ducted under the saine management, and operated through the 
same office force, who kept its accounts with customers. In 
January, 1897, plaintiff issued to defendant three indemnity poli- 
cies of concurrent date to continue for one year, two of which 
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were termed “general liability policies,’ wherein protection to a 
certain amount was guarantied for damages recovered on ac- 
count of bodily injuries accidentally suffered by employees of the 
insured while on duty, under the terms of applications and sched- 
ules thereto attached. The third policy agreed to indemnify de- 
fendant against damages recovered for accidents suffered by 
persons not employed by defendant, according to the terms of 
the policy, applications, and schedules, through the negligence of 
the insured, and resulting from the operation of its business. 
The initial premiums paid on the issuance of the three policies 
were based upon an approximate estimate of the wages sup- 
posedly to be expended to defendant’s employees, but it was 
agreed in the policies that, if the total wages actually paid and 
earned by the employees was less than the amount estimated in 
the premiums paid, defendant would be entitled to a rebate to 
that extent, but, if in excess, the plaintiff would be entitled there- 
to. The course adopted for an adjustment of the rebates and 
excess premiums thus provided for would require an examina- 
tion of the amount actually paid for wages during the time when 
the policies were in force, necessarily to be made after the ter- 
mination thereof, in a settlement for that purpose upon an ex- 
amination of the books and pay rolls of the defendant. Such a 
settlement was made in the spring of 1898, after the policies had 
expired, at a meeting of a representative of plaintiff and also of 
the defendant, who agreed to an adjustment of differences and 
compromised the same. Some five years afterward plaintiff, 
upon a new consideration of the relative rights and liabilities of 
the parties under the agreement for excess premiums, became 
satisfied that the executive office force—defendant’s president, 
manager, superintendent, etc., also draftsmen and clerks—who 
had not been included on its estimate of amounts demanded for 
premiums which were omitted, brought this suit to recover the 
alleged excess to the extent of several thousand dollars, upon 
the ground that the employees referred to ought lawfully, under 
a proper construction of the polices, to have been included in 
the wage basis of settlement in 1898. It was not questioned that 
the employees referred to were omitted from the adjustment of 
the premiums at the settlement, and there was in the trial court, 
as here, an extended discussion upon the legal construction of 
the terms of the policies, as well as the limitations of the applica- 
tions and schedules ; the plaintiff contending that the wages paid 
the executive officers. clerks and draftsmen should have been 
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included in the estimation of premiums due, while, on the other 
hand, the defendant insisted that such employees were not within 
the hazards of the business in which defendant was engaged, or 
the purview and scope of the indemnity provided for in the poli- 
cies. The cause was tried to the court, who made findings of fact 
to the effect that the amounts agreed upon had been fully adjusted 
between the parties, and their respective claims for excess pre- 
miums and rebates settled and paid, designating the amounts of 
the payments by the parties respectively; that in accordance 
therewith a bill of account was rendered by defendant for excess 
premiunis, which was settled and paid. 

It appears from the evidence that within three months after the 
policies had expired, and several years before this action was 
brought, the representatives of both parties met; that the pay 
rolls and books of defendant were examined, and the important 
fact that the employees excluded from the computation upon 
which the premiums and rebates were adjusted was known, or 
easily within the means of knowledge of the plaintiff. There was 
no concealment or suppression of any fact by defendant neces- 
sary to a proper compromise of the relative rights of the parties 
upon the wage basis contemplated and provided for in the poli- 
cies. It appears also that the defendant, soon after the settlement, 
and before this action, had gone out of business, and that many 
of its books and papers had been destroyed under a supposition 
that they would not be required for any future adjustment of dif- 
ferences between the parties. It is undoubtedly true that the 
plaintiff conceded without protest the theory of defendant that 
the wages paid the executive officers, clerks and draftsmen were 
not the subject of controversy in determining the amount due the 
plaintiff. But it is also apparent that plaintiff neglected to make 
any demands therefor, although it had possession of the same 
. facts to enable it to arrive at its conclusion in this respect that it 
obtained afterward upon a re-examination of the subject. Con- 
ceding that any suppression of facts by the defendant as to the 
number of employees. the character of the services of each, or 
that any misrepresentations in this respect would not conclude 
the plaintiff, it is sufficient to say that no such claim is now made, 
nor could it be established by any evidence in the record. From 
the nature of the agreement, which required an examination of 
the pay rolls and books of the defendant, a settlement was essen- 
tially necessary, and contemplated in the insurance contract. It 


was had. The means of information upon which plaintiff’s claim 
VoL. XX XIII.—48. 
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could have been made was open to it, and the most that can be 
said is it failed to appreciate its legal rights. Because the haz- 
ards incurred in the business were not alike and of the same 
nature as to all employees may have led to the concession that 
these could be excluded from the estimation adopted by both 
parties in the settlement; but it seems very clear that, if the 
claims of the parties in this respect were erroneous, the settle- 
ment upon the basis adopted was through a mistake of law, 
rather than of fact. Indeed, if there were to be new adjustments 
upon the demand of the plaintiff, it could have no further in- 
formation to-day than it possessed at the time of the settlement 
in 1898, and from the loss or destruction of defendant’s books 
and pay rolls, which may have resulted from reliance upon the 
compromise already made, it might have less. The plaintiff 
cannot now make the claim that it did not include a certain class 
of employees, when it might legally have done so. Its omission 
in not demanding and insisting upon its rights, in the absence of 
fraud, concealment, or misrepresentation, could not abrogate 
the binding effect of the compromise where both parties, pre- 
sumably alive to the interest of itself, met for a legal adjustment 
of differences, and upon undisputed facts effected the same: 
Hanley vs. Noyes, 35 Minn., 174; Hall vs. Wheeler, 37 Minn., 
522; Truax vs. Miller, 48 Minn., 62; Rice vs. London & N. W. 
Mortgage Co., 70 Minn., 77: Jordan vs. Great Northern Rail- 
way Co., 80 Minn., 405. 

We have no doubt that the questions which were presented as 
contemplated by the policies in the settlement between the par- 
ties cannot be opened to avoid the same upon the plea of ignor- 
ance or mistake of law: Perkins vs. Trinka, 30 Minn., 241; 
Hinkle vs. M. & St. L. R. Co., 31 Minn., 434; Erkens vs. Nicolin, 
39 Minn., 461. 

We are earnestly requested to decide upon the construction of 
the policies, but this is not necessary to the disposition of this 
appeal. The law favors settlements, and when, as here, it is clear 
from the findings of the trial court upon sufficient evidence that 
such a disposition of that controversy has been effected, we 
should not go bevond this issue, which is of primary importance, 
since the problems involved in the interpretation of the policies 
would not necessarily be determinative in any future cause, and 
we decline for that reason to express. our views upon questions 
not decisive of “this particular case.” Order affirmed. 
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SUPREME COURT OF MINNESOTA. 


KOLLITZ 
v8. 


EQUITABLE MUT. FIRE INS. CO.* 


The Minnesota standard form of fire insurance policy provided by sec- 
tion 53, c. 175, p. 417, Gen. Laws 1895 (as amened by chapter 254, 
p. 468, Gen. Laws 1897), though dictated by the statute, must be con- 
strued by the same rules as similar contracts voluntarily entered into. 
Conditions of insurance found in an application, but not embraced in 
the terms and conditions of the policy itself, as required by section 52 
(page 417) of that statute, are inoperative and of no effect. 

Plaintiff signed and delivered to defendant an application for a fire insur- 
ance policy, which contained a provison to the effect that the policy 
issued thereon should be held suspended if the premium was not paid 
within ten days after delivery of the policy. The policy was issued 
and delivered on February 20, 1903; the property insured was de- 
stroyed by fire on March 3d, following. On the next day plaintiff 
made proof of loss and tendered payment of the amount of the pre- 
mium to defendant, which it refused to accept, denying liability, under 
the policy, for the failure of plaintiff to pay the premium within the 
time prescribed by the application. It is held that, by delivering the 
policy without a prepayment of the premium, defendant must be 
taken to have extended credit to plaintiff, and the policy was in full 
force at the time of the fire. The condition found in the application, 
requiring payment of the premium within ten days after the issuance 
of the policy, was a condition of the insurance, and, not being em- 
bodied in the terms of the policy itself, was ineffectual to defeat lia- 
bility for the loss. 

The tender of a bank check in payment of a debt is good, where it is re- 
fused, not on the ground that it is not lawful money, but upon some 
other ground which is not well taken. 


Appeal from District Court, Hennepin County. Action by 
Herman Kollitz against the Equitable Mutual Fire Insurance 


Company. Judgment for plaintiff. From an order denying a 
motion for a new trial, defendant appeals. 


JouNn M. REEs, for Appellant. 

CoHEN, ATWATER & SHAW and JoHN F. SHERIN, for Re- 
spondent. 

BRowN, J. 

Action to recover upon an insurance policy, in which plaintiff 
had judgment in the court below, and defendant appealed from 
an order denying its motion for a new trial. 

The facts are as follows: On February 20, 1903, defendant 
issued and delivered to plaintiff a fire insurance policy of the 
Minnesota standard form, thereby insuring plaintiff’s building, 
~ * Decision rendered, May 27, 1904. SyllabusbytheCourt. #2 |. = 
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and merchandise contained therein, against loss by fire for the 
term of one year from that date. The policy was delivered to 
plaintiff on February 22d, and contained an acknowledgment of 
the receipt of the premium therefor, though it had not, in fact, 
been paid. On March 3d, following the issuance of the policy, 
plaintiff's building was destroyed by fire, and he suffered dam- 
ages by reason thereof to the amount of about $1,400. The day 
after the fire, plaintiff rendered a statement of his loss to defend- 
ant in the form of proof required by the terms of the policy, and 
at the same time mailed defendant a check for $84 in payment of 
the premium. The proof and check were received by defendant 
through the mail on March 6th, and on the following day the 
check was returned by mail, with a statement that defendant re- 
fused to accept the same, on the ground that, by the terms of the 
application under which the policy was issued, the premium was 
payable within ten days of the receipt of the policy; and, as it 
had not been paid within that time, the policy was not in force, 
and no liability attached thereunder. The trial court found that, 
by the delivery of the policy without requiring prepayment of the 
premium, defendant extended credit to plaintiff, and the policy 
was in full force when the loss occurred. Defendant’s claim that 
the policy was suspended and inoperative at the time of the fire is 
based upon the following clause in the application respecting the 
payment of the premium: namely, “if not settled for by cash 
within ten days from date of policy the same shall be held sus- 
pended until such payment is made.” It is urged that this clause 
in the application became a condition of the insurance, a part of 
the contract between the parties, and not having been complied 
with by plaintiff, the policy was under suspension and inop- 
erative. 

The question thus presented is answered adversely to defend- 
ant. Section 52, c. 175, p. 417 (Gen. Laws 1895), provides that: 

In all insurance against loss by fire the conditions of insur- 
ance shall be stated in full, and neither the application of the 
insured nor the by-laws of the company, shall be considered 
as a warranty or a part of the contract, except so far as they 
are incorporated in full into the policv. 

The language of the statute is plain and unambiguous, and re- 
quires all conditions of the insurance contract to be incorporated 
in the policy. It was construed in Coleman vs. Ins. Ass’n (77 
Minn., 31), where it was held that a description of the property 
insured, as found in the application for the policy, could not be 
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referred to for thie purpose of limiting the description contained 
in the policy itself. Under the statute referred to, and the 
amendatory act of 1897 (chapter 254, p. 468), the standard form 
of policy there adopted is the exclusive contract between the 
parties, and conditions of the insurance not embodied therein are 
of no force. The statute was enacted in the interests of a sound 
public policy, to secure uniformity in insurance contracts, is 
within constitutional limits (Kerr on Insurance, 70), and the 
policy there provided, even though dictated by law, must be con- 
strued by the same rules as similar contracts voluntarily entered 
into: Anderson vs. Fire Assur. Co., 59 Minn., 182. That the 
payment of the premium is one of the conditions of the insurance, 
there can be no doubi, and the provisions of .the application re- 
lied upon in this case to defeat liability, not being made a part of 
the policy, are ineffectual. The policy itself must control, and, it 
having been delivered to plaintiff without a prepayment of the 
premium, defendant must be taken, as held by the learned trial 
court, to have extended credit for such payment, and the policy 
was, notwithstanding the jact that the premium had not been 
paid, in full force at the time of the fire. Defendant is alone re- 
sponsible for the situation; it was not required to deliver the 
policy except upon prepayment of the premium, and its act in 
doing so was voluntary. The case does not come within the 
scope of that part of the policy which provides that it shall be 
void if any material fact or circumstance stated in the writing 
has not been fairly represented by the insured. That clause of 
the policy refers exclusively to the conditions upon which the 
contract was entered into and the policy issued, and not to condi- 
tions of the insurance or facts arising subsequent to the issuance 
of the policy. We are not required to consider what remedy is 
open to an insurance company under circumstances like those 
here disclosed ; whether, for a failure to pay the premium, a can- 
cellation of the policy may be effected by the company, we do 
not stop to determine. The question is not involved in the pres- 
ent case. 

The point made that the tender of the amount of the premium 
was by check, and not in money, and therefore insufficient, is not 
well taken. The check sent to defendant in payment of the pre- 
mium was returned, not because it was a check, but because pay- 
ment was made after plaintiff had suffered a loss, and at a time 
when he had no right to make payment of the premium. If it had 
been returned because of the fact that the payment was in the 
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form of a check, defendant might be in position to claim that no 
tender oi the premium had ever been made. It is said in Hunt 
on Tender, 82, that it has long been settled, both in England and 
America, that the tender of a bank check in payment is good, 
where it is refused, not on the ground that it is not lawful money, 
but upon some other ground which is not well taken. The 
ground in the case at bar being, not that it was in the form of a 
check, but the plaintiff had no right to make payment of the pre- 
mium at that time, the ground was not well taken, and the tender 
was good. 
Order appealed from is affirmed. 


SUPREME COURT OF MINNESOTA. 


PRICE 
v8. 
STANDARD LIFE & ACCIDENT INS. CO.* 


A clause in an accident insurance policy limiting the right of recovery to 
the amount of one thousand dollars, in case of death ‘‘ due to unnec- 
essary exposure to obvious risk of injury or obvious danger, * * *” 
must be deemed to include all cases of exposure to unnecessary dan- 
ger attributable to negligence on the part of the insured. The gen- 
eral principles of the law of negligence apply, and a recovery cannot 
be had for the larger amount contracted to be paid, unless the as- 
sured exercised ordinary care. 


The evidence being conflicting, the question involving the alleged negli- 
gence of the insured was ‘properly submitted to the jury. 


Appeal from District Court, Hennepin County Action by Na- 
thaniel Price, as administrator of the Estate of Margaret Price, 
deceased, against the Standard Life & Accident Insurance Com- 
pany. Verdict for plaintiff. From an order overuling its mo- 
tion for a new trial, defendant appeals. 


E. A. PRENDERGAST and Cops & WHEELWRIGHT, for Appel- 
lant. 
JOHN M. REEs, for Respondent. 
DouGLAS, J. 
On the oth day of March, A. D., 1901, defendant issued to one 
Elijah Price its policy of accident insurance, and therein agreed, 
in case of his death by accident within one year, to pay to Mrs. 


* Decision rendered, May 27, 1904. Syllabus by the Court. 
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Margaret Price, the mother of the insured, $5,000, upon the ex- 
press condition, however, that 


In the event of death * * * due to unnecessary exposure to 
obvious risk of injury or obvious danger, * * * then in all 
such cases * * * the limit of this company’s liability shall 


be one-fifth the amount otherwise payable under this policy, 

anything to the contrary in this policy notwithstanding. 

3efore the death of his mother, and on the 15th day of Decem- 
ber, 1901, the insured, while attempting to light a fire with kero- 
sene oil, received injuries from the effect of which he died the 
next day. The trial of an action brought to recover upon this 
policy resulted in a verdict in favor of the plaintiff for the sum of 
$5,480.81, being $5,000 and interest. Defendant appeals from an 
order of the triai court overruling its motion for a new trial. 

Two general questions are presented: (1) Whether the ver- 
dict is supported by the evidence, and (2) whether the trial judge 
erred in his charge to the jury, and in retusing to charge that the 
maximum amount of their verdict should not exceed the sum of 
$1,000 and interest. 

The evidence as to just how the accident occurred is unsatis- 
factory. Only one witness saw it. Mrs. Sargent, a nurse em- 
ploved in the house where it occurred, testified that, while look- 
ing through a radiator into the room below, she saw the deceased 
put kindling wood in at the front door of a self-feeding coal stove, 
and pour kerosene oil from an oil can into the stove; also that 
she saw him, a moment later, again pour oil from the same can 
into the stove; that he wore simply an undershirt, drawers and 
stockings at the time; that she looked away for perhaps a min- 
ute, when an explosion occurred in the room below, which turned 
out to be an explosion of the oil can held by him. She ran down- 
stairs, and with other assistance put out the fire, which had 
spread to the lounge and carpet. The deceased, who was envel- 
oped in flames, ran outdoors, plunged into the snow and extin- 
guished the fire, but died the subsequent day from the injuries 
received. This was about 7 o’clock in the morning. The wit- 
ness also testified that the fire ordinarily burned all night, but 
frequently went out; that it was burning the night before, at 11 
o'clock; that the room was cold in the morning, and she put her 
hand upon the stove, and that, too, was cold. A young man 
employed in the barn at the rear of the house testified that he 
came in, before the fire upon the carpet was extinguished, and 
adjusted the stovepipe, which had become separated by the ex- 
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plosion. He stated that he placed his hands upon both the pipe 
and stove, and they were cold; also that he looked into the stove 
and did not observe any fire. This was all the evidence offered 
on behalf of the plaintiff bearing directly upon the accident. 
Only one witness was called on behalf of defendant, a chemist, 
who testified that, in a majority of cases when kerosene is poured 
upon a fire from the upper part of a can partially filled with gas, a 
small amount of gas will follow the stream of oil, and as soon as 
it is heated to a flash point, a flame is likely to follow up the 
running stream and explode the gas contained in the can. It is 
jair to assume the explosion was caused in this manner by the 
act of the deceased in pouring oil either upon a hidden or ex- 
posed fire in the stove. Other theories were suggested in the 
argument, but we assume this conclusion may be inferred from 
the evidence. 

We are of the opinion the clause in the policy limiting the 
right of recovery to the sum of $1,000 in case of death “due to un- 
necessary exposure to obvious risk of injury or obvious danger, 
. must be deemed to include all cases of exposure to un- 
necessary danger, where such exposure is attributable to negli- 
gence on the part of the assured. In such cases the general 
principles of the law of negligence apply, and a recovery cannot 
be had unless the insured exercised ordinary care: Tuttle vs. 
Travelers Ins. Co., 134 Mass., 175; Shevlin vs. American Mut. 
(cc. Ass’n, 94 Wis., 180. The trial court adopted this view oi 
the law, and submitted the disputed questions of fact to the jury 
jor determination. ‘The instructions were given at different 
times as the jury was recalled, and were not extremely clear, but 
the court in substance directed the jury to find a verdict against 
the defendant not exceeding $1,000, if the assured knew, or could 
have known by the exercise of reasonable diligence, that there 
was fire in the stove at the time he poured kerosene oil therein. 

As we have seen, the evidence upon this crucial point was con- 
flicting. Condensed, it amounted to this: Many circumstances 
indicated negligence on the part of assured; while, on the other 
hand, the only witness who looked into the stove at the time 
testified that he did not observe any fire, also that the stove was 
cold; and Mrs. Sargent testified that both the stove and the 
room in which the explosion occurred were cold. Under the 
circumstances, the learned trial judge did not err in submitting to 
the jury the question of the alleged negligence of the assured 
in all its phases. Neither did the court err in charging that the 
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word “obvious,” as used in the policy, means apparent, perceiv- 
able, or whether or not a thing can be seen. In conclusion, the 
main question was submitted to the jury in the following lan- 
guage: “But a person who came into a situation of danger 
under such circumstances that he came in there unintentionally, 
or without willing it, by reason of the fact that he did not perceive 
the danger, and could not have perceived it in the exercise of his 
faculties, the exercise of ordinary intelligence, as a person would 
ordinarily exercise them under like circumstances, then it could 
not be said that he had unnecessarily exposed himself to obvious 
risk.”” We are of the opinion that the charge in its entirety fairly 
submitted the issues involved to the jury, and that the verdict is 
sustained by the evidence. Order affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


BUSHER 
v8. 


NEW YORK LIFE INS. CO.* 


When the parties to an insurance contract are at the same place, the ac- 
ceptance, to be complete. must actually be communicated to the 
offerer. But when the parties are at a distance, and the offer is sent 
by mail, the acceptance is properly mailed to the offerer, and beyond 
the acceptor’s control. 

The soliciting agent secured an application and forwarded it to the com- 
pany, in another state, which issued the policy and sent it to its local 
agency, which sent it to the agent for delivery, with directions to col- 
lect the premium. The applicant die a few hours before its receipt by 
the latter, and it was not delivered. 

Held, That the case was one of contracting parties at the same place, and 
the contract was never completed, as the acceptance was never com- 
municated to the applicant. 


Exceptions from Superior Court. Action by Nettie A. Busher 
against the New York Life insurance Company. There was a 
verdict for defendants, and plaintiff excepts. 


HAMBLETT & SPRING and DoyvLE & LUCIER, for Plaintiff. 
GEORGE B. FRENCH, /or Defendants. 


* Decision reudered, May 3, 1904 
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BINGHAM, J. 

The plaintiff brings this suit to recover the amount specified in 
a policy of insurance which she alleges the defendants issued, or 
agreed to issue, on the life of her husband, for her benefit. The 
contract, if consummated, was bilateral in its nature, and in- 
volved mutual promises. To establish a contract of this char- 
acter, when the parties are at the same place, there must be, ac- 
cording to the principles of the common law, an offer and an 
acceptance thereof in accordance with its terms; and the accept- 
ance, to be complete, must be actually communicated to the 
offerer: Beckwith vs. Cheever, 21 N. H., 41, 43; Perry vs. In- 
surance Co., 67 N. H., 291; Prescott vs. Jones, 69 N. H., 305; 
Thompson vs. Jones, 18 Dunlop, 1; 1 Lang., Cont., 125; Vassar 
vs. Camp, 11 N. Y., 441; Mebb’s Case, L. R. 4 Eq., 9; 1 Lang., 
Cont., 156, 162; 2 Lang., Cont., 993, § 14: 9 Cyc., 270-273. 

An exception, however, is recognized when the parties to such 
a contract are at a distance from one another, and the offer is 
sent by mail or by telegraph, in which case it is commonly held— 
and such is the law of this State—that the reply accepting the 
offer may be sent through the same medium, and the contract 
will be complete when the acceptance is mailed, or delivered at 
the telegraph office, properly addressed to the party making the 
offer, and beyond the acceptor’s control: Abbott vs. Shepard, 48 
N. H., 14; Davis vs. Insurance Co., 67 N. H., 218. The theory 
advanced in support of such a holding is that when one makes 
an offer through the mail, or like agency, he authorizes the ac- 
ceptance to be made through the same medium, and constitutes 
that medium his agent to receive the acceptance, and that the ac- 
ceptance, when mailed or delivered at the telegraph office, is then 
constructively communicated to the offerer: 2 Lang., Cont., 995, 
§ 15, par. 2. While constructive notice of acceptance is per- 
mitted to take the place of actual communication in such cases, 
still the law requires that the message of acceptance shall pass 
beyond the recall or control of the acceptor. 

If the contact sought to be established is unilateral—that is, 
where the offerer simply requires the offeree to do something, 
and not to promise to do something——an intention on the part of 
the offeree to accept the offer, accompanied by a performance of 
the act, is all that is essential to the completion of the contract. 
In this case it is said that performance of the act is all the notice 
that the offerer requires, or that the form of the offer shows that 
notice is waived: Prescott vs. Jones, supra: 9 Cyc., 270. 
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Applying these principles to the facts in this case, can it be 
said that the defendants’ intention to accept the application and 
issue a policy in compliance with its terms was ever communi- 
cated to the applicant in his lifetime, so as to make a completed 
contract? We think not. It appears that on May 15, 1902, the 
plaintiff's husband signed a written application at Nashua for a 
policy of insurance on his life, payable in case of death to the 
plaintiff. The premium was to be $46.28. At the time he signed 
the application he paid $5 to Williamson, the agent who solicited 
the application, and received from him a receipt, in which, among 
other things, it was agreed that, if the policy was issued by the 
defendants on the application, the receipt would be recieved as 
cash toward the payment of the first premium, but that, if a policy 
was not issued ihereon within sixty days, the money would be 
returned on surrender of the receipt. Williamson was a soliciting 
agent of the defendants, connected with their agency at Platts- 
burg, N. Y. He had authority from them to solicit life insur- 
ance, receive applications, collect first premiums, give receipts 
for the same, and deliver policies. He received the application in 
question, and forwarded it to the defendants’ home office, in New 
York City, where a policy was written in accordance with its 
terms, and on June oth sent to the defendants’ agency at Man- 
chester for delivery. June 19th it was forwarded by order of the 
defendants to the Plattsburg agency, and July Ist the latter 
agency sent it to Williamson for delivery, with directions to col- 
lect the premium and remit the same. Williamson received the 
policy about 7 o’clock in the forenoon of July 2d. The applicant 
died about 4 o’clock that morning. 

According to these facts, it seems that the parties undertook to 
make a contract involving mutual promises, the applicant acting 
for himself, and Williamsen acting as agent for the defendants ; 
and it follows that their conduct is governed by the principles of 
law applicable to cases where the contracting parties are at the 
same place, and not at a distance, and that the contract was never 
completed, as the message of acceptance contained in the policy 
was never communicated to the applicant. Williamson was not 
the applicant’s agent to receive the policy. The general verdict 
for the defendants is a finding to that effect, for all material ques- 
tions of fact not specially found, and of which there was evidence, 
are presumed to have been found in the defendants’ favor: Allen 
vs. Association, 72 N. H., ——, and cases there cited. 

The case is governed by the principles of law announced in 
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Perry vs. Insurance Co., supra. It follows, therefore, that a con- 
tract was not consummated, and that the action cannot be main- 
tained. It is unnecessary to consider the questions raised by 
the exceptions to evidence. 

Plaintiff's exceptions overruled. All concurred. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically iovelvail and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


SELECTION OF ARBITRATORS. 

In the case of Fowble vs. Phoenix Ins. Co. of Hartford, decided 
by the Kansas City Court of Appeals, May 16, 1904, it was 
held that it was the duty of an arbitrator to not endeavor to se- 
lect a prejudiced or incompetent umpire, nor to insist on one 
from a distance, where a competent umpire from the vicinity 
could be secured. Where the conduct of an arbitrator prevents 
the selection of an umpire, the party selecting him is responsible 
for the failure. Such conduct on the part of the arbitrator chosen 
by the company justifies suit by the insured. 


WAIVER BY ADJUSTER—DEPRECIATION—VALUED POLICY. 

In the case of Siegle vs. Phenix Ins. Co. of Brooklyn, decided 
by the Kansas City (Mo.) Court of Appeals, April 25, 1904, it 
was held that a statement by adjuster to insured that it would 
be a long time before he got a cent, was a waiver of proofs of 
loss. A subsequent depreciation of the property does not avoid 
the policy under a statute providing that no greater risk shall be 
taken than three-fourths of the value of the property, and that 
when taken the value shall not be questioned. 


PLEDGE OF UNEARNED PREMIUM TO BROKER. 
In the case of Miller vs. Home Ins. Co., decided by the Su- 
preme Court of New Jersey, June 13, 1904, the following syllabus 
was furnished by the court :— 
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A contract, between the insured under a fire policy and the 
insurance broker, that if the latter will advance the amount ot 
premium to the insurer he may hold the policy as collateral 
security for repayment of the premium advanced, and, in case 
of cancellation of the policy by the insurer, the insurance 
broker may also collect the unearned premium and credit the 
money so received upon the debt so due from the insured, can- 
not be regarded as tending to fasten upon the policy any new 
or different contract, so as to exclude the proof thereof by 
parol testimony. 

Such a contract is a dealing by the insured with the un- 
earned premium to become due in case of cancellation, before 
the expiration of the policy, by pledging the same to another 


to secure the repayment to him of money advanced by the lat- 
ter to pay the premium. 


Under such a contract and pledge, if the policy be canceled 
before maturity, and the insured has paid the unearned pre- 
mium to such broker upon a surrender of the policy, and the 
latter has credited it upon the debt of the insured thus created, 
the payment thus made will be a complete defense to any 
action thereafter by the insured against the insurer to collect 
such unearned premium. 


Where an agency is coupled with an interest given for a 
valuable consideration, or is part of a security, it is not subject 
to revocation by the principal. 


ASSESSMENT COMPANY —REINSURANCE. 

In the case of Parvin vs. Mutual Reserve Life Ins. Co., decided 
by the Supreme Court of Iowa, June 11, 1904, the question con- 
cerned the construction of the statute of Illinois which provides 
that no life insurance corporation doing business on the assess- 
ment plan shall reinsure risks in any other corporation unless 
the contract of transfer or reinsurance is approved by a two- 
thirds vote of the insured, etc., and that, if such transfer shall be 
approved, every member of the corporation who shall file his 
preference to be transferred to another corporation than that 
named in the contract shall be accorded rights in aid of such 
transfer, and that no such corporation shall transfer its risks or 
assets, or reinsure its risks, or any part thereof, in any insurance 
corporation in any other state which is not at the time of the 
transfer authorized to do business in Illinois. It was held that 
such section did not, by implication or otherwise, attempt to dic- 
tate the terms of a contract for the transfer of the membership of 
an association to reinsurer, nor prohibit a contract limiting the 
reinsurance to those members who appeared on the books of the 
transferring corporation to be in good standing at the time. 
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Where decedent's certificate in a mutual benefit association 
provided that, on decedent’s failure to pay stipulated assessments 
as agreed, the contract should “close and be of no effect,” and, 
prior to the making of a contract between the association and 
defendant for the reinsurance of all of the association’s members 
in good standing at the time the contract was made, deceased 
had refused to pay assessments levied, on the ground that they 
were unjust, he acquired no rights under the association’s con- 
tract of reinsurance. 


WAIVER OF HEALTH—BENEVOLENT SOCIETY. 

in the case of Home Circle Society No. 1 vs. Shelton et al., 
decided by the Court of Civil Appeals of Texas, May 7, 1904, it 
was held that the condition of insured’s health could not be 
shown by general reputation, which was hearsay. The court 
also said :— 

“It was competent to show that the defendant circle waived 
the requirement that the applicant for membership and insurance 
must be in good health, by showing that it customarily and 
knowingly accepted in the circle persons not in good health: 
Bacon, Ben. Soc., 423. The general custom of the circle in this 
respect could be shown, and in proving such custom the court 
should not permit the parties to go into unnecessary details to 
show whether or not a particular member was, at the time of his 
acceptance in the circle. afflicted with a malady calculated to 
terminate fatally.” 


IRON SAFE. 

In the case of Scottish Union & National Ins. Co. vs. Moore, 
decided by the Court of Civil Appeals of Texas, June 8, 1904, it 
was held that, where an inventory had been made at the time of 
the transfer of the policy and this, together with the books, 
showed all subsequent sales, there was a sufficient compliance 
with the iron-safe clause. 


REJECTION BY FRATERNAL COMPANY—ANSWER TO APPLICA- 
TION. 

In the case of Alden vs. Supreme Tent of the Knights of the 
Maccabees of the World, decided by the Court of Appeals of 
New York, June 3, 1904, it was held that a fraternal beneficial 
association incorporated in a foreign State, and conducting busi- 
ness on the co-operative or assessment plan, and requiring appli- 
cants for membership to pass a medical examination, is a life 
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insurance company, under laws 1892 (p. 1933, c. 690, art 7), with- 
in the meaning of the question, “ Have you ever been rejected by 
any life insurance company or association?” in a written applica- 
tion for membership, so that, where an applicant for admission 
to one division of such society answers “ No,” to such question, 
the answer is false, where he had been previously rejected by an- 
other division upon medica! examination, and avoids the certifi- 
cate where it is stipulated in the application that it will be avoided 
by any false or fraudulent answers. 


BENEVOLENT SOCIETY—SELLING LIQUOR. 

[In the case of Steinert vs. United Brotherhood of Carpenters 
& Joiners of America, decided by the Supreme Court of Minne- 
sota, December 24, 1903, the following syllabus was furnished by 
the court :— 


In the constitution of a beneficial association was a provi- 
sion that “no person who engages in the sale of intoxicating 
drinks can be admitted or retained as a member.” Held, Tak- 
ing into consideration other provisions referred to in the 
opinion, that the one above quoted was not self-executing, and 
that a member’s rights under his certificate did not terminate 
ipso facto when he engaged in the sale of intoxicating drinks. 


FALSE SWEARING IN PRoors oF Loss. ‘ 

In the case of Hall vs. Western Underwriters’ Association, de- 
cided by the Kansas City (Mo.) Court of Appeals, April 25, 1904, 
it was held that where the policy provided that it should be void 
in case of false swearing, and the insured wilfully swore falsely 
as to the loss on certain items in the proofs of loss, the entire 
policy was avoided, though others were separately insured. 


SUICIDE. ; 
In the case of Chambers vs. Modern Woodmen of America, 
decided by the Supreme Court of South Dakota, June 11, 1904, it 
was held that the verdict of a coroner’s jury, that the insured 


committed suicide, is inadmissible against the beneficiary. The 
court says :— 


“We are unable to see upon what theory the rights of litigants 
can be concluded by the ex parte and summary proceedings of 
the coroner had under our Code, the principal object of which 
seems to be to authorize the arrest of a person found by the 
coroner’s jury to be guiltv oi committing homicide, and which 
will constitute a justification to the officers in making such arrest. 
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The beneficiary in the benefit certificate had no authority to ap- 
pear in said proceedings, cross-examine witnesses, or introduce 
witnesses before the coroner’s jury. it would be manifestly un- 
just, therefore, to hold that she was concluded by such verdict, 
or that it constituted competent evidence as against her or her 
assignee.” 


INSURABLE INTEREST OF LIFE TENANT. 

In the case of Grant vs. Buchanan et al., decided by the Court 
of Civil Appeals of Texas, June 8, 1904, a life tenant brought 
suit against a fire company to recover on a policy payable to her, 
and on which she paid the premiums. Interveners appealed from 
a judgment in her favor on the ground that she was only a life 
tenant, while they, as remainder men, were entitled to the insur- 
ance, or a portion of it. The court said in part :— 

“ By its terms the policy was payable to the plaintiff, and, if 
the interveners were entitled to recover anything, it could only 
be the excess over the value of the plaintiff's life estate, and they 
submitted no testimony by which the amount of such excess 
could be determined. However, if such proof had been made, 
the writer, speaking for himself only, is of opinion that it would 
not have authorized a recovery by the appellants. The contract 
having been made for the sole benefit of the owner of the life 
estate, it seems to me that the value of the property or of her in- 
terest therein is immaterial, in so far as the rights of third 
parties are concerned. She had an insurable interest to the full 
value of the property: 13 Am. & Eng. Ency. Law, 177.” 


DESCRIPTION. 

In the case of A2tna Fire Ins. Co. of Hartford vs. Brannon, 
decided by the Court of Civil Appeals of Texas, June 8, 1904, it 
was held that evidence of the destruction of the property insured 
in a different building than that described in the property, and 
the submission of the questions of mistake and fraud to the jury, 
were errors where no mistake in the terms of the policy had been 
pleaded. 
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SUPREME COURT OF ERRURS OF CONNECTICUT. 


GILMORE 
vs 
KNIGHTS OF COLUMBUS.* 


The application in a benevolent society bound the applicant not to engage 
in any occupation deemed extra-hazardous by the directors and their 
successors, and that he would conform to the existing by-laws and 
these at any time hereafter adopted. The charter provided that any 
member thereafter engaging in an occupation deemed extra-hazardous 
should forfeit his meinbership. 

Held, That a subsequent rule, making the occupation of switthman extra- 
hazardous, though not in the list of such occupations when the mem- 
ber joined, was reasonable, and he was bound by it. 


Appeal from Superior Court, New London County. Action by 
Mary A. Gilmore against the Knights of Columbus to recover 
the amount of a death benefit. From a judgment for plaintiff, 
defendant appeals. 


JAMES E. MCCONNELL, for Appellant. 


ABEL, P. TANNER and HERBERT W. RATHBUN, for Appellee. 


TORRANEC, C. J. 

The defendant is a fraternal benefit society, organized. under 
the laws of this state, of which, in his lifetime, Dennis W. Gil- 
more, now deceased, was an insurance member. To him is issued 
what is called an “endowment voucher,” entitling his beneficiary, 
conditionally, upon Gilmore’s death, to the sum of $1,000. The 
plaintiff is his beneficiary, and brought this suit to recover that 
sum. The defendant refused to pay on the ground that Gilmore, 
at the time of his death, was engaged in the occupation either of 
freight brakeman or of switchman, contrary to the rules of the 
society, and that by reason thereof nothing was due to the plain- 
tiff. 

It appeared by the evidence that Gilmore became a member of 
the defendant society in November, 1899. At that time its by- 
laws put the occupation of freight brakeman in the list of occu- 
pations known as “extra-hazardous,’ but the occupation of 
switchman was not then in that list. In June, 1goo, the by-laws 
of the defendant were amended so as to include the occupation of 
switchman in the list of extra-hazardous occupations.: One of the 


r 


* Decision rendered, June 14, 1904. 
VOL. XK XIII.—49. 
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important questions in the trial below was whether Gilmore was 
affected by that amendment. The defendant had offered evi- 
dence tending to show that, at the time of his death, Gilmore was 
engaged in the occupation either of freight brakeman or of 
switchman, and that he began such occupation about March 1, 
Ig01, and was killed while engaged therein in the month of 
April, 1901. The defendant, in effect, asked the court to charge 
the jury that if they found that Gilmore, at the time of his death, 
was engaged in the occupation of switchman, their verdict should 
be for the defendant. The court refused to so charge, and, on 
the contrary, charged, in effect, that the amendment did not 
affect Gilmore. The only errors assigned upon this appeal are 
that the ceurt erred in refusing to charge as requested, and in 
charging upon the point in question as-it did. 

The application made by Gilmore at the time he was admitted 
to membership was iaid in evidence, and it contained, among 
others, the following provisions :— 

That if I engage in any occupation which shall be deemed 
extra-hazardous, or prima facie extra-hazardous, by the board 


of directors or their successors, | shall hereby forfeit my mem- 
bership in the order, together with all payments made by me. 

That I shall conform to and abide by the constitution, by- 
laws, rules and regulations of said order, and of any council 
thereof, of which | may at any time be a member, which may 
now be in force, or which may at any time hereafter be 
adopted by the proper authorities, or submit to the penalty 
‘now or hereafter provided for the breach or violation of such 
constitution, by-laws, rules or regulations. 


It also contained a statement that his occupation was that of 
fireman. He was then a fireman in a mill. The endowment 
voucher was also laid in evidence, and it contained among others, 
the following statement relating to Gilmore :— 

He is therefore, by these presents and by virtue of the laws 
and rules of the order, hereby declared to be possessed of all 
the advantages and responsibilities imposed by said or future 


laws or rules thereof, during his continuance of legal member- 
ship therein. 


Certain parts of the charter of the defendant were also laid in 
evidence, containing among others, the following provisions :— 


Sec. 196. No person shall be admitted as an insurance mem- 
ber of the order, or he or his beneficiaries receive any benefit 
therefrom, whose occupation is extra-hazardous, or prima 
facie extra-hazardous, or is deemed by the board of directors 
to be extra-hazardous, or prima facie hazardous. 
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Sec. 197. Any insurance member who shall thereafter en- 
gage in any occupation deemed prima facie extra-hazardous by 
the board of directors shall ipso facto forfeit his membership 
in the order, and his beneficiaries have no claim against the 
order for death benefits. 

The vote of the directors, passed June 26, 1900, putting the 
occupation of switchman in the list of extra-hazardous risks, was 
also laid in evidence. It.merely showed that at a meeting of the 
board of directors “the list of extra-hazardous risks as revised is 
as follows:”’ followed by the list, including “switchman” and 
other occupations not theretofore upon it, and that it was “voted 
that the list of extra-hazardous risks be adopted.” 


It thus appears in the application made by Gilmore that he 
agreed not only not to engage in any occupation then deemed 
extra-hazardous by the then directors but also not to engage in 
any occupation which should be deemed hazardous by “their suc- 
cessors,” and that he would not only conform to the laws and 
rules of the defendant then in force, but also to those “which may 
at any time hereafter be adopted by the proper authorities.” His 
endowment voucher was based not only upon the then existing 
laws and rules of the order, but also upon “future laws or rules 
thereof.” Section 196 of the charter provides that no person 
shall be admitted as an insurance member whose occupation is in 
the extra-hazardous list, and section 197 provides that any ad- 
mitted member who shall “thereafter engage” in any occupation 
deemed to be extra-hazardous shall ipso facto forfeit his mem- 
bership in the order. These provisions contained in the applica- 
tion, endowment voucher and charter clearly show that the de- 
fendant reserved the right to amend its list of prohibited occupa- 
tions in the future as against Gilmore, and his agreement to be 
bound by such future amendments. Under such circumstances, 
the courts are substantially agreed that a future amendment, if 
reasonable, binds the consenting member, although they may 
differ as to whether a given amendment of this kind is a reason- 
able one: Supreme Lodge K. of P. vs. La Malta, 95 Tenn., 157; 
Supreme Lodge K. of P. vs. Knight, 117 Ind., 489; Thibert vs. 
Supreme Lodge K. of H., 78 Minn., 448; Pain vs. Société St. 
Jean Baptiste, 172 Mass., 319: Supreme Commandery vs. Ains- 
worth; 71 Ala., 436; Parish vs. New York Produce Exchange, 
169 N. Y., 34; Masonic Mut. Benefit Ass’n vs. Severson, 71 
Conn., 719. 

In the case at bar, we think the amendment made in June, 





772 Insurance Law Journal. _ [Sept., 


1900, was a reasonable one, and the court below so held, and 
properly so held. It also properly held that the amendment was 
duly made by proper authority, and about this no question was 
made in the court below. 

The court told the jury that Gilmore, in his application, had 
agreed to be bound by future amendments, and that he would be 
bound by the amendments here in question, “provided the same 
was passed in such a manner and form as to give it a retroactive 
effect,” but that there was nothing in the case to show that the 
defendant intended to have the amendment apply to those who 
then were members. Upon this ground alone the court, as a 
matter of law, instructed the jury, in effect, that if, after the pas- 
sage of the amendment, Gilmore enterec upon the occupation of 
switchman, he did not thereby forfeit his rights of membership. 
In so charging, we think the court erred. The court appears to 
have held that the amendment was intended to operate only in 
the future, mainly because it contained no words indicating that 
it was to operate upon those already members. Notwithstanding 
this, we think the amendment was intended to affect those who 
were members when it was passed. Gilmore had expressly 
agreed to be bound by such an amendment, and so, presumably, 
had all his fellow members of that time; and a provision in the 
amendment that it should applv to them was unnecessary, and 
would have been superfluous. They had agreed that it should 
apply to them, and there is nothing in the vote to indicate that it 
was the intention of the directors that it should not. 

Again, it is the aim of the society that the benefits and bur- 
dens of its insured members shall be equal; but this equality 
would in some measure be destroyed by making old members 
subject to one set of rules, and new members to another, and an 
intention to bring about such a state of things is not apparent in 
the amendment here in question. Reading that amendment in 
the light of the circumstances in which it was passed, we think 
the court should have told the jury that their verdict should be 
for the defendant, if they found that Gilmore had engaged in the 
occupation of switchman after the passage of the amendment. 

There is error, and a new trial is granted. The other judges 
concurred. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


- HAMBURG-BREMEN FIRE INS. CoO. 
v8. 
BROWNING.* 


The insured, after repeated calls for the payment of premiums which were 
overdue, was notified of the cancellation of the policies by the agent, 
and that a small balance of unearned premium would be paid him on 
return of the policies. He was accustomed to pay the premiums in 
bulk, and leave the agent to apportion them. No notice was taken 
by him of the matter, beyond insuring some of the properties else- 
where. The balance due would not have carried the insurance to the 
“date of the fire. He had been accustomed to delay payment of his 
premiums until overdue, and payment had been strongly urged by the 
agent. 

Held, That it could not be claimed that the obligation to pay the premium 
was a mere personal debt to the agent, and he had no right to apply 
the unearned premium to his personal account, because he had ad- 
vanced the money to the company. 

Held, That there was, in no event, sufficient funds to carry the insurance 
to the date of the fire, and there could be no recovery. 


Error to Circuit Court, Tazewell County. Action by James S. 


Browning against the Hamburg-Bremen Fire Insurance Com- 
pany. Judgment for plaintiff. Defendant brings error. 


CHAPMAN & GILLESPIE, for Plaintiff in Error. 

Henry & Grauanm, for Defendant in Error. 

HARRISON, J. 

This is an action of assumpsit brought by James S. Browning 
on a fire insurance policy issued to him by the plaintiff i in error, 
through Messrs. Chapman & Hurt, its agents at Tazewell, Va., 
on a stable and contents, to an amount in the aggregate of $1,- 
750, dated February 25, 1897. The property mentioned in the 
policy was destroyed by fire on the night of February 11, 18908. 
The plaintiff in error defended the action under the general plea 
of non assumpsit, upon the ground, among others, ffiat the 
policy had been terminated prior to the date of the fire. 

There were two trials. The first resulted in a verdict against 
the insurance company for $1,750, which was set aside because 
contrary to the law and the evidence. The second trial resulted 
in a verdict against the company for $1,735, which the court re- 
fused to set aside, and thereupon this writ of error was awarded. 

A number of bills of exception were taken to the action of the 
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lower court, which we deem it unnecessary to consider or dis- 
cuss. The view taken of the case by this court is that there was 
a total failure on the part of the plaintiff to make out a case en- 
titling him to recover, and therefore it is not necessary to do 
more than consider the assignment of error which involves the 
refusal of the court to set aside the verdict as contrary to the 
evidence. 


This insurance agency represented a numer of fire insurance 
companies, and had issued to the defendant in error and to his 
wife, Ollie H. Browning, a number of policies in different com- 
panies on several separate properties. No separate accounts 
were kept by these agents in the name of the several companies 
against Browning, but the whole account for all of the insurance, 
amounting to some $400 or $500 in premiums, each year, was 
kept in the name of Chapman & Hurt against Browning, who 
had taken out all the insurance, and was paymaster for the pre- 
miums on the policies in his wife’s name, as well as those in his 
own name. In the payments made by him, Browning never 
made or directed any special application thereof to any particu- 
lar premium, but would make a general payment on “insurance 
account,” leaving the payments to be applied by the agents. 
The evidence is abundant to show that the defendant in error 
was always behind in the payment of his premiums, and that 
frequent and urgent demands were made upon him for pay- 
ments; and, while he made some payments on general insurance 
account, the record shows that he never at.any time paid the 
full amount of premiums on his policies, but was always in 
arrears to the agency. 


On June 14, 1897, the agents wrote to Browning, reminding 
him of the statement sent on the 5th of that month, showing a 
balance due on account of premiums amounting to $110.55, urg- 
ing him again to send check for the amount, and telling him that 
the companies were complaining of their failure to remit; that 
the companies were ordering cancellation of policies if premi- 
ums were not paid at once. No notice was taken of this letter, 
and on June 28, 1897, the agents again wrote to the defendant 
in error as follows :-— 


We have no reply to our letters regarding the premiums on 
your insurance policies, which you promised to pay long since. 
Now, Colonel, we are at all times willing to extend to you 
every courtesy that is in our power, but this matter has been 
carried as long as we can do it. We have already suffered by 





1904.] Hamburg-Bremen Fire Ins. Co. vs. Browning. 775 


allowing the matter to stand this long.in direct opposition to 
orders from our companies. We relied on your promise to 
send us check, which you have failed to do. Now, if the same 
is not received in this office by July Ist, we will send you no- 
ties of cancellation of all policies on which the premiums have 
not been paid. The amount due us is $110.55. 


No notice was taken of this letter, and on July 21st the follow- 
ing letter was written :— 

Failing to hear from you in answer to our several recent let- 
ters, requesting remittance of your account ($110.55) for pre- 
mium, * * * we draw on you to-day draft at one day sight 
for $110.55, which is subject to protest—please honor draft on 
presentation, and let us hear from you. 


This draft was not honored, and no notice taken of the letter. 

After these repeated and urgent efforts to have the defendant 
in error pay the premiums due from him on insurance, the agents 
sent to him by registered mail a notice that the policies men- 
tioned therein were canceled, and that the several companies ac- 
knowledged no further liability thereunder. This cancellation 
notice is dated August 2, 1897, and covers seven different poli- 
cies; the fifth, No. 1,373, being the policy involved in this suit. 
This cancellation notice concludes as follows :— . 

On the four policies first mentioned in this notice, no part of 
the premiums has ever been paid, and the premiums earned for 
the time they have been in force, including costs of protest of 
drafts, etc., amounts to $36.28. The return premiums on the 
three policies last named amount to $43.08; of this we apply 
$36.28 to the premiums due on the four first policies, leaving 
balance of $6.80 to be paid you on return of the policies. 
Please return all of the policies without delay. 


This cancellation notice was duly received by the defendant in 
error, and he treats it with the same silence that he had all pre- 
vious communications, proceeds to reinsure part of the property 
covered by the canceled policies in other companies, fails to re- 
turn the canceled policies as requested by the notice, and makes 
no claim or statement that the policies are still in force until after 
the fire on the night of February 11, 1808. 

It is not denied that the companies, through their agents, had 
the right to cancel these policies, but it is contended that it could 
only be done in strict compliance with the terms of the policy, 
which provided that when canceled the unearned premium should 
be returned, and that this was not done. 

The language of an insurance contract is to receive a reason- 


| 
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able construction, like any other contract. As already seen, the 
defendant in error was constantly and persistently in default in 
the payment of his premiums. He had relied on the agents to 
keep his property insured and keep up his premiums, and they 
had advanced money for him on that account until the running 
insurance account between them showed a balance in their favor 
of $110.55, which he refused to pay, and owed when the policies 
were canceled. In view of the method of dealing between the 
parties—Browning making no special application of such sums 
as were paid by him—the agents had a right to apply those pay- 
ments among the various policies in the way best calculated to 
protect themselves from loss in consequence of his default. The 
cancellation notice showed on its face that the only unearned 
premium on all of the policies together was $6.80, and it informed 
the defendant in error that the sum mentioned was due and pay- 
able when he returned the policies, and called upon him to return 
them without delay. This he never did, and for more than six 
months prior to the fire, in absolute silence, acquiesced in the 
terms of the cancellation. 

It would be extremely technical to hold that, because the 
agents had advanced the premiums to the companies for the de- 
fendant in error, therefore the balance due on the insurance ac- 
count was a debt due to them, and that they had no right to apply 
the unearned premiums to that account. But if this technical 
position could prevail, and the company be held liable because 
the $6.80 was not turned over in money to Browning, there is 
still another view that would seem to be conclusive of the ques- 
tion. The uncontradicted evidence shows that all of the policies 
canceled earned $15.81 per month; in other words, it required 
that amount each month to keep them alive. It further appears 
that it required $2.55 per month to keep the policy sued on alive. 
If the cancellation was defective by reason of the $6.80 not hav- 
ing been returned, it was certainly good and sufficient notice to 
the defendant in error that the policies had only $6.80 to keep 
them alive. He knew that they could not be kept alive unless 
the premiums were paid, and also knew that the companies 
would no longer carry his insurance on credit. Applying the 
$6.80 to keeping al! of the policies alive, they would have expired 
in less than two weeks. If the whole of the $6.80 had been ap- 
plied to keeping the policy sued on alive, it would have expired in 
less than three months. The fire did not occur for more than six 
months after the cancellation notice, at which time the policy 
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sued on had long since elapsed by the non-payment of premium. 

Under the facts stated, we are of opinion that the defendant in 
error cannot recover. To allow him to do so would be to award 
him the benefit of an insurance for which he has never paid, and 
which, by his conduct, he had recognized and treated as canceled 
and abandoned long before the fire occurred. 

For these reasons the judgment complained of must be re- 
versed, the verdict set aside, and the case remanded for a new 
trial. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


MULLIGAN 
vs. 


PRUDENTIAL INS. CO.* 


An industrial policy provided that it might be revived, in case of lapse, 
subject to satisfactory evidence of the sound health of insured. In 
her application for renewal the insured declared that she was in as 
good a state of health as when the policy was issued. 


Held, That an instruction that the declaration was a warranty which, if 
not true, avoided the policy, was properly refused. A charge that in- 
sured was’ bound to act in good faith and, if she fraudulently misrep- 
resented her health the policy was void, and if her health was not sub- 
stantially different from what it was at the date of the original policy 
she was in good health within the meaning of the parties, was proper. 


Appeal from District Court of Waterbury. Action by James 
A. Mulligan, as administrator, etc., against the Prudential Insur- 
ance Company. From a judgment in favor of plaintiff, defendant 
appeals. 


Joun O'NEILL, for Appellant. 
EpwARD F. Coe, for Appellee. 
HAMMERSLEY, J. 

This is an action on a policy of life insurance issued October 8, 
1900, by which the defendant, in consideration of the payment of 
_a weekly premium of fifty-six cents, and compliance with the 
conditions of the policy, insured the life of the plaintiff’s intes- 
tate for the sum of $500. The insured warranted the truth of the 
statements made in her application as to the condition of her 
health and other matters. No claim is made that any statement 
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covered by this warranty was untrue. In October, IgoI, the 
policy became lapsed for non-payment of premiums. The insur- 
ance contract contained this provision :— 

If this policy is lapsed for non-payment of premium, it will 
be revived within one vear from the date of lapse upon written 
application and payment of al! arrears, subject to satisfactory 
evidence of the sound health of the insured, if required by the 
company’s rules. 

On November 1, 1901, the insured applied for a renewal of the 
policy, and her application contained the following statement :— 

I hereby declare myself, who was formerly insured under 
the above-named policy, to be in as good a state of health as 
when said policy was issued, and having allowed to become 
lapsed I wish to renew it upon the understanding that it will 
not be in force (although I now pay arrears) until the company 
shall have consented to revive the same. 

Upon this application the defendant revived the policy, and 
received the premiums as they became due until the death of 
the insured on January 20, 1902. In its rebuttal the defendant, 
as a bar to the plaintiff’s right to recover, sets up the provisions 
of the policy in respect to a renewal after lapse, the lapse of the 
policy sued upon, the application for revival of November 1, 1go1, 
and alleges that in said application for revival “the insured falsely 
and fraudulently represented and warranted and declared to the 
company that she was in as good a state of health as when said 
policy was issued ;” that “on November I 1got, the insured was 
not in as good a state of health as when said policy was issued 
to her, but she was then suffering from an attack of tuberculosis 
and quick consumption, from which there was no reasonable or 
probable ground of recovery, and of said disease she soon there- 
after—on the 20th day of January, 1902—died;” that “the de- 
fendant relied upon said false and fraudulent statements and 
believed the same to be true, and was induced thereby to consent 
to receive the premiums, amounting to $2.80, and to revive said 
policy; and the defendant, further relying upon said false and 
fraudulent statements as to the health of the insured at the time 
of the renewal of said policy, continued to receive said weekly 
premiums down to the time of the death of the insured;” that, 
“the above-mentioned statements in relation to the health of the 
deceased were false and fraudulent, were well known by the de- 
ceased to be false and fraudulent, and they were made for the 
purpose of obtaining the consent of the defendant to renew said 
policy.” The foregoing allegations were denied by the plaintiff. 
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The issues raised by these allegations in the defendant’s rebuttal, 
and their denial by the plaintiff, were the only ones submitted to 
the jury as to which there was any substantial controversy. 

The defendant requested the court to charge as follows: “The 
statements contained in the application for a renewal of the policy 
by the insured are a warranty, and as such must be true. It does 
not matter that the insured thought the statements were true, or 
believed that they were true; if on November 1, 1901, the insured 
was not, in fact, in as good a state of health as when the policy 
was originally issued to her, then your verdict must be for the 
defendant.” The court did not so charge, but did charge: “I 
do not think that, as a matter of law, the representations had to 
be as strong and explicit, and were of such binding force as the 
original application for the policy, but she was bound to act in 
good faith. Fraud wi!l vitiate any contract, and, if you find that 
she fraudulently represented that she was in good health when 
she was not, as a matter of law it would vitiate this policy ;” and 
further charged that, “where the insured at the time of the re- 
newal is not afflicted with any diseases, other than those men- 
tioned in the original declaration, which tend to threaten life or 
increase the risk, and those diseases have not become so aggra- 
vated as to make his condition substantially different from what 
it was at the date of the first policy, he is in good health within 
the meaning of the parties.” 

The appeal assigns error in the refusal to charge as requested, 
and in the charge upon this point as given, and also in the failure 
of the court to give specific instructions as to the weight of testi- 
mony in respect to certain matters as to which no request to 
charge was made. No one of these exceptions to the charge is 
well taken. The proposition contained in the request to charge 
is manifestly unsound and, in view of the state of evidence dis- 
closed by the record and the issues framed by the parties, the 
defendant certainly has no reason to complain of the charge on 
this point as given. There was nothing in the state of evidence 
which made it the duty of the court to remind the jury that the 
opinion of physicians as to the health of a person is presumably 
entitled to more weight than the opinion of lay people, or to dis- 
cuss the relative weight of affirmative and negative testimony. 
Moreover, an omission to comment on the weight of particular 
testimony, in the absence of any request or claim calling the 
attention of the court to the matter, can rarely furnish ground 
for a new trial. The claim that the charge as a whole failed to 
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give the jury such instructions as were correct in law, adapted to 
the issues, and sufficient for their guidance in the case before 
them, is unfounded. 

There is no error in the judgment of the District Court. The 
other judges concurred. 


SUPREME COURT OF MINNESOTA. 


REDNER 
v8. 


NEW YORK FIRE INS. CO. et at.* 


Action to set aside the award of arbitrators, and to recover on fire insur- 
ance policies the amount of the plaintiff's loss by reason of the de- 
struction by fire of the property therein described. Held:— 

That the plaintiff was entitled to appear before the arbitrators, and to be 
heard, and to offer evidence touching his loss. A denial of such right 
by the arbitrators is a ground for setting aside their award. 

The complaint herein alleges facts sufficient to constitute a cause of action, 
and several causes of action are not improperly united therein. 


Appeal from District Court, Hennepin County. Action by 
Fred E. Redner against the New York Fire Insurance Company 
and others. From an order overruling a demurrer to the com- 
plaint, defendants appeal. 


LANE & Nantz, for Appellants. 
M. H. Boure.Le, for Respondent. 
START, C. J. 

The complaint herein alleged, with other matters, in effect, 
that the defendants issued fire insurance policies to the assignor 
of the plaintiff, covering certain personal property which was 
described therein. After the sale of the property to the plaintiff, 
the policies were duly assigned to him, with the consent of the 
defendants. While the policies were in force, and on April 16, 
1903, a fire occurred, whereby the property so insured was dam- 
aged in the sum of $1,500. The parties hereto thereafter agreed 
that the amount of such loss should be determined by arbitration, 
Three arbitrators were appointed for this purpose, and on May 
~* Decision rendered, June 3, 1904. SyliabusbytheGourt. 
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II, 1903, two of them returned a purported award, wherein it 
was found that the damage to the property insured, caused by 
the fire, was the sum of $400. The plaintiff has at all times re- 
fused to abide by the award, and shortly after it was rendered he 
rejected it, and demanded a re-submission of the matter to arbi- 
tration according to the terms of the policies. The complaint 
also alleged that on or about the 16th day of January, 1903, J. R. 
Wheeler, plaintiff's assignor, duly sold, assigned, and trans- 
ferred, for value, to him, the property so insured, and on that day 
duly assigned, by and with the consent in writing of the respective 
defendant companies, the several policies, and that from and after 
the last-mentioned date, up to the time of the fire, the plaintiff 
was the owner of the property, and the holder of the several in- 
surance policies herein described. And further, that “the pur- 
ported award made and rendered, hereinbefore alleged, was ille- 
gal and void, in this; to wit: that plaintiff duly demanded of said 
arbitrators the privilege.of appearing before them, and of pro- 
ducing evidence material and pertinent to the subject-matter of 
the submission ; viz.: the amount of plaintiff's loss and damage, 
but that said arbitrators refused said privilege, and, at all times 
pending the determination of the matter submitted to them, de- 
clined to receive or hear any evidence from plaintiff, or the wit- 
nesses by him produced; that .plaintiff duly protested against 
the action of said, arbitrators last aforesaid, and duly appeared 
before said board of arbitrators at the first session or meeting 
thereof, and produced his witnesses, and demanded that their tes- 
timony be heard, but that said arbitrators then and there, and at 
all times thereafter, refused to receive or hear such testimony, or 
any testimony in plaintiff's behalf, and, notwithstanding plain- 
tiff’s said protest, said board proceeded to consider said matter, 
and to return the purported award aforesaid. Plaintiff further 
alleges that the witnesses produced by him as aforesaid, for the 
purpose of giving evidence before said board of arbitrators, were 
familiar and expert in the subject-matter then pending before 
said board of arbitrators, and were material witnesses on behalf 
of the plaintiff in said matter; that the purported award so ren- 
dered as aforesaid was and is grossly inadequate, and the same 
was and is, by reason of the facts hereinbefore .set forth, wholly 
void and of no effect.” The prayer for judgment was that the 
award be adjudged void and set aside, and the amount of the 
plaintiff’s loss be determined, and for general relief. The de- 
fendants severally demurred to the complaint upon the grounds 
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that it did not state facts sufficient to constitute a cause of action, 
and that several causes of action were improperly united. Each 
of the defendants appealed from an order overruling the de- 
murrer. 

1. The defendants’ claim in support of the last ground of de- 
murrer is that there is no privity of interest between the defend- 
ants on the question of liability for the loss, but the interest of 
each is distinct from that of every other defendant; hence the 
plaintiff could not unite his several causes of action against each 
one of the defendants. If this were strictly an action at law, 
there would be merit in the claim. But this is an action in equity, 
the gist of which is to set aside an award to which all of the de- 
fendants were parties, and which was well brought against all of 
them. If the award shall be set aside, the court will retain juris- 
diction, and grant full relief, by determining, as an incidental 
matter, the pro rata share of each defendant for the loss. This 
case is then within the rule that, when a court of equity once 
takes jurisdiction of a case, it will determine the rights and obli- 
gations of all parties thereto pertaining to its subject-matter, and 
grant full measure of relief: Dunnell’s Minnesota Pleading, 
§ 374. The complaint was not demurrable on the ground that 
several causes of action were improperly united therein. 

2. The first contention of the defendants in support of their 
claim that the complaint does not state facts sufficient to consti- 
tute a cause of action is that it does not allege that the plaintiff 
was the owner of the property at the time of the fire. The com- 
plaint alleges that the loss was occasioned by the fire, and that 
the plaintiff was the owner of the property up to the time of the 
fire. Hairsplitting in construing pleadings is no longer permis- 
sible, but they must be liberally construed, with a view to sub- 
stantial justice: Gen. St. 1894, § 5247. The complaint fairly 
alleges that the plaintiff was the owner of the property at the 
time of the fire. ; 

The defendants’ principal contention is that the complaint does 
not allege facts which would justify the setting aside of the 
award, and therefore it does not state facts sufficient to constitute 
a cause of action. The facts alleged as a ground for setting the 
award aside are not simply that the arbitrators refused to receive 
material and pertinent evidence, but that they refused the plain- 
tiff the privilege of appearing before them, and refused to hear 
any evidence whatever from the plaintiff, or the witnesses pro- 
duced by him, or any testimony on his behalf. If such allegations 
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of the complaint be true, the arbitrators acted arbitrarily, for the 
plaintiff was legally entitled to appear before them and be heard, 
and to introduce evidence as to the amount of his loss. A denial 
of such right made the award voidable: Mosness vs. Ins. Co., 50 
Minn., 341; Janney, Semple & Co. vs. Goehringer, 52 Minn., 428; 
Levine vs. Ins. Co., 66 Minn., 138; Christianson vs. Ins. Co., 84 
Minn., 526; Produce Refrigerator Co. vs. Ins. Co. (Minn.), 97 
N. W., 875. 

It follows that the complaint alleges facts sufficient, if true, to 
justify the setting aside of the award, and therefore it alleges a 
cause of action. The cases cited and relied upon by counsel for 
the defendant, which are to the effect that it is necessary to set 
out the evidence offered and rejected by the arbitrators, so that 
the court can decide whether it was material and pertinent, are 
not in point, for the reason, as already suggested, that the alleged 
ground for setting aside the award was not the rejection of par- 
ticular evidence by the arbitrators, but a refusal by them to per- 
mit the plaintiff to appear and be heard, and a refusal to hear any 
evidence whatever on his behalf. Such being the case, the plain- 
tiff was not bound to incumber his complaint by setting out the 
evidence he would have offered if he had been granted a hearing. 

Order affirmed. 
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SUPREME COURT OF IOWA. 


MORTENSEN 
vs. 


CENTRAL LIFE ASSUR. ASS’N 
OF THE UNITED STATEs.* 


The insured stated, in his application for a life policy, that his occupation 
was that of a dealer in pumps and well supplies. The policy provided 
that “the following occupations are not risks assumed during the first 
year: Blasting, mining,” etc. The insured was killed by an explo- 
sion in attempting to blow out a well casing with dynamite, in the 
course of his business. 

Held, That the mere incidental handling of an explosive was not, in itself, 
an occupation different from that stated in the application within the 
meaning of the policy. The intention was to exclude only risks inci- 
dent to general occupations involving such risks. 


Appeal from District Court, Polk County. Action on a policy 
of life insurance, brought by the beneficiary named in the policy 
against the insurance company, to recover the amount due under 
the policy, on account of the death of the assured. The defend- 
ant alleged that the death of the assured resulted from a cause 


which was excepted by the terms of the policy. A demurrer to 
the answer was sustained, and, on failure of defendant to plead 
further, judgment was rendered in favor of the plaintiff for $1,- 
000, with interest and costs. Defendant appeals from this judg- 
ment. 


CARR, HEWITT, PARKER & WRIGHT, for Appellant. 
MCLENNAN & BRENNAN, /or Appellee. 
McCLAIN, J. 
In the application for the policy on which! this action was 
brought, the assured stated that his occupation was “dealer in 
pumps and well supplies.” It is set out in the answer ‘that the 
assured died within a vear after the policy was taken, by reason 
of an explosion resulting during the attempt to blow out a well 
casing with dynamite, such attempt having been made in the 
course of his business in selling and handling windmills and 
pump supplies; and it is alleged that the death of the assured was 
within an exception to the liability of the company contained in 
the following paragraph of the policy :— 
This policy grants freedom of occupation after one year 


*Decision rendered, June 8, 1904. 
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from date of issue without prejudice to claim, except that 
military service in time of war is forbidden, unless a permit has 
been previously obtained; in case of death from service in 
war without such permit, the society shall pay, on receipt of 
proof, the reserve on the within policy only. The following 
occupations are risks not assumed by this society during the 
first vear: Blasting, mining, submarine labor, aeronautic 
ascensions, the manufacture, handling or transporting of in- 
flammable or explosive substances, service upon railroad trains 
in switching or coupling cars, self-destruction or death in con- 
sequence of violation of Jaw during the first vear are risks not 
assumed by this society. 

It is conceded by counsel for appellant that there was no 
change of occupation on the part of the assured such as to ren- 
der the policy void under any stipulation found therein; that is, 
there was not a change of gereral occupation, by which the com- 
pany was relieved from liability according to the stipulations as 
to the occupation usually found in life or accident policies, by 
reason of the fact that the assured was engaged at the time of his 
death in the doing of some act not incident to the occupation 
specified in the policy: Holiday vs. American Mutual Accident 
Association, 103 Iowa, 178. But it is contended that the lan- 
guage quoted from the policy in question does not refer to a 
change of general occupation from that specified in the policy, 
but is to be construed as an exemption from liability for death 
resulting from particular classes of risks; in other words, that 
when the assured handled dynamite, even in the prosecution of 
his general occupation of dealing in pumps and well supplies, he 
incurred a.risk not assumed by the defendant under the policy, 
and that there can be no recovery from death resulting from such 
act. The argument is that while the terms “occupation,” as ordi- 
narily used in an accident policy, refers to a general occupation, 
and not to any particular act not incident to that occupation, un- 
less there has been a change of occupation within the provisions 
of the policy, yet that, under this contract, the handling of an 
explosive substance was in itself an occupation the risk of which 
was not assumed by the defendant. In support of this construc- 
tion of the language of the contract, counsel rely upon a defini- 
tion of the term “occupation” usually found in standard diction- 
aries as “the state of being occupied or employed in any way; 
that which engages one’s time or attention; work; employ- 
ment,” rather than a definition, also usually given, as “the princi-- 
pal business of one’s life avocation; employment; calling; 


trade;” and this argument is supported by reference to other 
VoL. XXXIII.- 50. 
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employments named in the portion of the policy quoted, such as 
those of blasting, aeronautic ascensions, and service on railway 
trains in switching or coupling cars, which it is contended are 
not occupations in the sense of constituting the business of one’s 
life, proiession, trade, calling or vocation, but are simply acts 
which may occupy or engage the time and attention. It is further 
urged that self-destruction is not an occupation within the lan- 
guage used, although the risk of death therefrom was manifestly 
intended to be excluded from the risks for which the company 
would be liable. But with reference to the suggestion as to self- 
destruction, it is plain that the punctuation of the clause quoted 
is faulty, and that it was not intended to denominate self-destruc- 
tion as an occupation. The provision as to self-destruction or 
death in consequence of a violation of a law is evidently a sen- 
tence complete in itself, and has no bearing on the meaning to be 
given to the term “occupations” already used. The simple ques- 
tion, then, is whether, in saying that certain classes of acts are 
occupations the risks of which are not assumed by the company, 
it was intended that risks resulting from any particular act of the 
kinds described were excluded, or whether, on the other hand, 
only risks resulting from those acts were excluded if they should 
be acts incident to the general occupations involving the doing 
of such acts, and we are clearly of the opinion that the language 
was used with the latter, and not with the former, of these two 
meanings. Could it be said, in any reasonable construction of 
this language, that, if the assured had been killed by the bursting 
of his revolver while defending his home against the intrusion of 
a burglar, he was engaged in the occupation of handling explosive 
substances, so as to defeat the right of the beneficiary to re- 
eover? And yet, within the meaning which counsel seek to put 
upon the language of the policy, he would in that act have been 
engaged in an occupation the risk of which was expressly ex- 
cluded by the terms of the policy. Or could it be reasonably con- 
tended that if, in some case of emergency, he should have at- 
tempted to pull out a coupling pin between two railway cars, not 
doing the act as an incident to any business, calling or vocation, 
but as the result of a sudden and proper impulse to act as any 
person may feel called upon to act under peculiar circumstances, 
he was engaged in the occupation of service on a railway train? 
We think it plain that, while the handling of explosive substances 
may not be a separate or distinct occupation within the meaning 
of that term as properly used to indicate a business, employment 
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or calling, it was intended by the language of the policy to be 
enumerated as one of the risks for which the company did not be- 
come liable, only where it was- incidental to some general occu- 
pation necessarily or reasonably involving such an act. It is sig- 
nificant that the exception relates to risks from the occupation 
named only during the first year of the existence of the policy, 
and it seems reasonable to infer that the clause was intended to 
relate to an occupation, in a general sense, which should be dif- 
ferent from that named in the application or policy as the occu- 
pation of the assured; for, if risk of death from certain specified 
acts had been intended, no reason is apparent why the exemption 
from liability with reference to such particular acts should not 
have extended throughout the life of the policy. We agree with 
counsel for the appellant that it is proper in this case to bear in 
mind the usual provisions of life policies as distinct from accident 
policies, but we think that this furnishes an argument for the 
construction which we adopt. Jt is not usual in life policies to 
except particular risks from acts which may be incidentally done 
in pursuance of any specially dangerous occupation, business or 
calling. The assured may reasonably be required to abstain from 
dangerous occupations or employments, but can hardly be sup- 
posed to have understood that he must have in mind the terms 
of his policy in doing a particular act such as any person may in- 
cidentally feel himself called upon to do which does not involve 
the assumption of the risk of a specially hazardous and prohib- 
ited employment. ; 

Without further amplification, it is sufficient to say that we do 
not think the risk of using a stick of dynamite in the attempt to 
remove a well casing while engaged in the prosecution of the 
business specified in the contract constituted a risk excluded by 
the policy, under the language relating to the occupation of 
handling explosives, and the judgment of the trial court is there- 
fore affirmed. 
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SUPREME COURT OF LOUISIANA. 


LAWRENCE 
vs. 


PENN MUT. LIFE INS. CO.* 


Although the policy provides that it is not to take effect until the first 
premium shall actually have been paid, the company, in effect, waives 
that provision if it accepts a note instead of the cash. It (the policy) 
takes effect from the date of the acceptance of the note by the com- 
pany. After having thus waived, it cannot forfeit the policy or treat 
it as null—at least, not without first calling on the maker and notify- 
ing the assured. Forfeitures are not favorites with courts. 


A policy cannot be returned to the company without the consent of the 
assured and of the beneficiary. 


The plaintiff, in writing the judgment, should have given credit to the de- 
fendant tor the amount of the note. 


Appeal from Thirteenth Judicial District Court, Parish of 
Rapides. Action by Joseph H. Lawrence, administrator, against 
the Penn Mutual Life Insurance Company. Judgment for plain- 
tiff. Defendant appeals. 


ANDREWS & HAKENYOO (JAMES J. MCLOUGHLIN, of counsel), 
for Appellant. 
HunTER & HUNTER, for Appellee. 


BREAUX, C. J. 

Payment is claimed on a life insurance policy amounting to 
$2,500 issued by the Penn Mutual Life Insurance Company, 
dated the 4th of March, 1902, to the late Albert O. Lawrence, 
through their local agent at Alexandria, La. 

The first premium on this policy amounted to $62.95. Under 
the terms of the policy this premium was payable cash. One of 
the guarantied clauses of the policies reads as follows :— 


This policy does not take effect until the first premium shall 
actually have been paid. 


The policy further provides. among the warranty clauses, that, 
if premiums are not paid when due, the policy shall be subject to 
the non-forfeiture terms of the policy. 

Instead of cash, as required by the policy, the assured executed 
his note, dated the 8th day of March, 1902, for the first premium, 
amounting to the sum above mentioned, payable in ninety days, 

* Decision rendered, June 20, 1904. Syllabus by the Court. nee es 
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and on the day following the policy was delivered to the as- 
sured. 


The note was not paid at maturity. A short time previous to 
its maturity the assured fell very ill. 


The note was placed in the Rapides Bank for collection, of 
which fact the assured received notice at the time while he was 
in his sick bed, a few days prior to his death. He was asked by 
his brother on the father’s side (half-brother) if he wished to pay 
it, a moment after the witness mentioned that he had asked the 
sick man to let him, if he wanted him (the witness) to pay it, to 
which the sick assured replied: “No; let it alone.” A day or 
two after, this half-brother spoke to the assured in words to lead 
him to believe that he had paid the note. 


The local agent called to demand payment. He was informed 
that, in the delirious state in which his debtor was, it would serve 
no purpose to go into the sick room. He left, and a few days 
thereafter he met his brother, before referred to, and, on his (the 
agent’s) request, the policy was handed over to him. He returned 
it to the general agent. About this tirne he repaired to the bank 
in question, obtained the note, and forwarded it, also, to the 
general agent. It seems that the company knew all about the 
note and the deferred payment it represented. 


The assured lived about twelve days after the policy had been 
delivered back to the company. He never was told that the 
policy had been returned, nor that the note had not been paid by 
his brother, who said to him that he had paid it. The brother 
testified that he surrendered the policy because he was under the 
impression that, the note not having been paid at maturity, the 
policy was forfeited ; that it was after his brother’s death that he 
was informed by the attorney of the succession that the policy 
had not been forfeited. He then called on the defendant, ten- 
dered the amount of the note representing the premium, and de- 
manded the return of the policy. The general agent refused the 
tender, and declined to return the policy. This suit followed, and 
during the trial both the note and the policy were brought into 
court, and are now in evidence. 

Defendant’s contention is, substantially, that the policy never 
took effect; that, under terms of the policy, the note not having 
been paid at maturity, the policy was null; and that, if it did take 
effect at all, it was forfeited, and all recourse thereon lost, by its 
voluntary surrender to the company’s agent. 
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Defendant makes a point of the fact that the brother who was 
instrumental in returning the policy is the plaintiff here as admin- 
istrator. 

The point renders it necessary for us to state in justice to 
plaintiff, that the testimony shows that he is not the beneficiary 
of the policy. 

There is no question of the fact that the assured had complied 
with all that was required of him by the defendant in order to 
enable him to obtain its policy. 


The contract between assured and insurer was made complete 
by delivery of the policy for the note before mentioned. 


The assured, owing to his severe illness at the time, was not 
called upon for payment of the note by the agent. Its maturity 
was mentioned by the brother, as before stated, and, although he 
had declined to let his brother pay the amount for him, he was 
informed a few days thereafter that the note had been settled, as 
the witness has it, and adds, “That is paid ;” and we infer that the 
assured was under the impression from that time that-it had been 
paid. 

It does not appear that the surviving brother was the agent of 
the assured, or that the assured in any manner authorized him to 
return the policy. The act of the brother in returning the policy 
was entirely unauthorized and without the shadow of a right. 
He consulted no one, and delivered the policy at the request of 
the local agent. 


We would not be justified in recognizing validity of a sur- 
render in which one of the principals to a contract was entirely 
ignored. It was, as to him, the merest nullity. It takes the con- 
sent of the parties to the act to annul and set it aside. It cannot 
be done ex parte, or at the instance of one who is absolutely 
without authority. There was no voluntary surrender or any 
other surrender of it by the assured, and therefore no right ac- 
crued to defendant company to cancel it on that ground. 


A policy cannot be delivered without the consent of the bene- 
ficiary. Here, it its true, that the assured was his own beneficiary. 
None the less the rule applies both to the assured and the bene- 
ficiary—that no one can surrender a policy without the consent 
of the parties who own the policy: Pilcher vs. Ins. Co., 33 La. 
Ann., 322; Trager, Tutrix, vs. Ins. Co., 31 La. Ann., 235; 
Whitehead vs. Ins. Co., 102 N. Y., 143; Schneider vs. Ins. Co., 
123 N. Y., 109; Bank vs. Hume, 128 U. S., 195. 
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This brings us to a consideration of the question whether the 
policy ever took effect, because the first premium was not actu- 
ally paid as required by the words of the policy. The terms were 
extended by the local agent, and this extension was approved by 
the defendant company, and we have seen that the note taken by 
this agent was afterward accepted by the company. 

It has been held that a note made and delivered under these 
circumstances is to be viewed in the light of a payment and a 
compliance with the condition required by the company’s policy, 
as before stated. 

We take it that if the agent of an insurance company, who is 
authorized to accept cash, accepts a note, he is, in the event of 
its non-payment, liable for the note, and the note is considered as 
so much cash which should have been received by him for ac- 
count of his company. 

If the company takes it as its own, and approves his act, it is to 
be viewed in the light of having possession of a note which it ac- 
cepted in payment of premium due on the policy. Unless it be 
stipulated in the policy, or in some way in the contract of insur- 
ance, that forfeiture is to be immediate in event the note is not 
paid, no such result can follow its non-payment. The power to 
forfeit or cancel must be “nominated in the bond.” Here no 
such consequence was stipulated. 

In the case of Union Cent. Life Ins. Co. vs. Taggart (Minn., 56 
N. W., 579) the court held, regarding the condition of a policy, as 
follows: “ It should not be valid or binding until the first pre- 
mium had been paid,” but in this policy no special mode of pay- 
ment was laid down in the policy, and a note was made by the as- 
sured and accepted by the company—that, even in the absence of 
any express agreement to that effect, the company must “be 
deemed to have accepted the note in payment of the premium, 
and the policy became binding, and constituted a valid considera- 
tion for the note.” There was a warranty originally, which the 
company chose to waive by accepting the note which has been 
delivered to its agent. 

After having thus, in effect, waived this clause, it could not, 
without any notice whatever to the assured, or without special 
demand, cancel the policy. 

This note contains an additional consideration. The maker 
was to pay interest at the rate of 8 per cent, and attorney’s fees in 
case of suit, which had at least a tendency to make it a separate 
and independent obligation from that which it was originally. 
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In a case before us there was a waiver of payment as stipulated 
in the policy. The court held the company bound by its waiver, 
and compelled it to comply with the contract, as if prepayment 
had been made as required by the stipulation of the policy: 
Sheldon vs. Ins. Co., 25 Conn., 207. 

Forfeitures have never met with the special encouragement of 
courts. They must find support in law in a manner that leaves 
no doubts as to the right to their exercise: Gunther et al. vs. 
Mutual Aid Association, 40 La. Ann., 777. 

A question regarding costs arises. Unquestionably, plaintiff 
owes the amount of the note in question, and interest. 

It should be paid, or deducted from the amount due on the 
policy. There was a tender, which seems to have been over- 
looked in rendering the judgment of the District Court. It is 
not mentioned in the judgment, although alleged in the plead- 
ings. 

The judgment must be amended by crediting the amount of 
this note. 

For reasons assigned, the judgment appealed from is amended 
by deducting therefrom the amount of the note made, as men- 
tioned in this decision, and interest stipulated thereon. With 
this amendment, the judgment is affirmed, at appellee’s costs. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 





LEONHARD 
v8. 
PROVIDENT SAVINGS LIFE ASSUR. SOC.* 


The policy required notice of premiums coming due to be given to the 
insured, and insured the husband for the benefit of the wife. The 
policy was surrendered by the husband as the agent of his wife in ex- 
change for another on a different plan, without her knowledge. He 
had retained possession of the policy as her agent, and had paid the 
premiums. Afterward, with the concurrence of the wife, he surren- 
dered the second for a third policy, both being, as before, for the 
benefit of the wife. She was fully cognizant, and took part in all the 
transactions, except that she did not know that the second policy had 
been substituted for the first. 


Held, That where the company acted in good faith, the wife could not 
insist that the first. policy was not forfeited because of failure to give 
notice of subsequent premiums coming due. 


Held, That she was not entitled to have premiums paid on the subsequent 
policies applied to keep the first in force. 


Held, That she was precluded by her participation in the subsequent ex- 
change, and the fact that her husband had, for a long time, retained 
possession of the first policy, from claiming that it had been unlaw- 
fully surrendered. 


Appeal from the Circuit Court of the United States for the 
Eastern District of Missouri. 


Statement of the case by Hook, C. J. 

In 1885 Conrad A. Leonhard secured from the Provident Sav- 
ings Life Assurance Society a policy of insurance upon his life 
for the benefit of his wife, Josephine Leonhard, in the sum of 
$5,000. In 1895, without her knowledge, he surrendered the 
policy, and secured from the society another one, for the same 
amount, but upon a different plan. In 1902 the second policy was 
exchanged for a third, with the full concurrence of the wife, who 
joined her husband in consummating the transaction. Shortly 
thereafter the insured died. The third policy was for the sum of 
$5,000, less $1,554.35, the amount of an exchange note given 
upon an adjustment of the premium rate, and which, according 
to its terms, was to be deducted from any sum payable upon the 
policy. The second and third policies were also for the benefit 
of the wife. Mrs. Leonhard brought suit to recover the full 
“Decision rendered, Aprill5,194. 22 |. 
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amount of the first policy and certain alleged accretions tender- 
ing the third for cancellation. ‘The proofs showed that when 
Conrad A. Leonhard obtained the first policy, in 1885, his wife’s 
name was signed to the application by him as her representative. 
From the time the policy was issued to the time of its surrender 
to the society, the insured retained possession thereof, and paid 
all of the premiums. The application for the second policy re- 
cited that upon completion of the transaction the first policy 
should be deemed to be canceled and void, and it was signed in 
the same way as the application of 1885; the insured represent- 
ing himself as the agent of his wife. Mrs. Leonhard was ignorant 
of this change of policies and did not learn of it until after his 
death. The second policy remained in her husband’s possession 
and he paid the premiums until it was, in turn, canceled, in 1902, 
and the third one secured in its place. Mrs. Leonhard took part 
in the transaction resulting in the issue of the third policy. She 
signed the application, which recited that it was in exchange for 
the prior policy the number of which was given. She also signed 
a statement which contained a recital that the policy to be can- 
celed and a receipt pertaining thereto were, at that time, lost or 
mislaid. She was fully and fairly advised of everything con- 
nected with the transaction, and participated in the discussion of 
the reasons for the exchange of policies, and the benefits to inure 
therefrom to her husband, as the insured, and to herself, as the 
beneficiary. In fact, she was advised of everything pertaining to 
the situation, excepting that it does not appear that she knew 
that the second policy was a substitute for the first. She did 
know, however, that at no time did her husband have more than 
one policy of the Provident Society upon his life for her benefit. 
By its terms the first policy was subject to lapse and forfeiture 
upon default in the payment of any quarterly premium. The 
quarterly premiums were variable in amount, and the insured, 
who paid them, did not know of the exact amount thereof until 
he had received notice from the society which it was its duty to 
give. By express provision the insured was designated as the 
proper person to receive notices of maturing premiums. The 
premiums were paid to the time of surrender in 1895, but none 
thereafter. The agents of the society acted in good faith, and 
were not aware of any lack of authority on the part of Leonhard 
to represent his wife in securing the first exchange and surren- 
dering the original policy. The society denied liability upon the 
first policy, admitted liability upon the third, and paid into court 
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the amount thereof, less the amount of the note. The -Circuit 
Court upon final hearing dismissed the bill. Complainant ap- 
pealed. 


F. H. SULLIVAN, for Appellant. 
ELENEIOUS SMITH (WILLIAM T. GILBERT and Dickson, 
SmituH & Dickson, on the brief), for Appellee. 


Hook, C. J. (after stating the case as above, delivered the opinion 
of the court). 

It is contended by the appellant that she had a vested interest 
in the original policy; that her husband whose life was insured 
thereby had no power, without her consent, to surrender it or 
agree to the cancellation (Rank vs. Hume, 128 U. S., 195, 206; 
Casualty Co. vs. Kacer, 169 Mo., 301); that authority to make a 
contract for another is not, alone, sufficient to authorize its can- 
cellation; that power in her husband to surrender the policy for 
cancellation cannot be inferred from the fact that he procured it 
in the first instance, retained it in his possession, and paid the 
premiums thereon: Stillwell vs. Ins. Co., 72 N. Y., 385; White- 
head vs. Insurance Co., 102 N. Y., 143. 

These propositions may be admitted as being amply supported 
by authority, and, were there nothing else to be said, their con- 
trolling influence upon the case in hand would be plain. But the 
terms of the policy which appellant is seeking to restore made it 
subject to lapse or forfeiture upon default in the payment of any 
quarterly premium. No premiums were paid after 1895, and 
therefore, in the absence of some sufficent reason to the con- 
trary, the vitality of the policy ceased, and it was no longer an 
existing obligation of the defendant. It is claimed by the appel- 
lant in this connection that as the failure to continue the payment 
of premiums was the natural result of the surrender and cancel- 
lation of the policy, and as the defendant participated in and was 
a party thereto, it is estopped from claiming a forfeiture: White- 
head vs. Ins. Co., supra; Garner vs. Ins. Co., 110 N. Y., 266. In 
the Whitehead Case a husband procured certain policies of in- 
surance upon his life for the benefit of his wife, or, in case of her 
prior death, of their children. The policies were surrendered by 
him while they were still in force, without the knowledge or con- 
sent of the assured, and the company paid to him the surrender 
value thereof. After they were surrendered, no notices of ap- 
proaching maturity of premiums were given either to the insured 
or to the assured, and no premiums were paid. It was held that 
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the surrender and the consequent default in premiums were in- 
effectual to deprive the assured of their rights. The decision, 
however, was expressly based upon the participation of the in- 
surance company in conduct which was characterized as fraudu- 
lent. It knew that the insured was acting beyond his authority. 
The money consideration for the surrender was paid by the com- 
pany to the insured, and not to those entitled thereto, and in that 
way, it was said, the silence of the insured was purchased, and 
the fact of the surrender effectually concealed from those whose 
interests were vitally affected. Referring to the acts of the in- 
sured, the court said :— 

“His conduct operated as a fraud upon the assured, and in 
that fraud the insurer participated, with full knowledge of the 
probable consequences. The company cannot depend upon a 
default to which its own wrongful act contributed, and but for 
which a lapse might not have occurred.” 

This particular feature of the Whitehead Case was adverted to 
and emphasized in Frank vs. Ins. Co. (102 N. Y., 278), where it 
was said that the company participated in keeping the benefici- 
aries in ignorance of their rights. 

In the Garner Case, supra, the conduct of the insurance com- 
pany was open to the same criticism. There the insurance con- 
tract was made with the insured as trustee for his children, who 
were named; the application was signed by him as trustee. The 
company recognized and dealt with him in his trust character and 
capacity. For fifteen years the premiums were paid upon the 
policy, and the assured had acquired a valuable right thereunder. 
Without their knowledge or consent, the insured, by an agree- 
ment with the company, which knew he was violating his trust, 
surrendered the policy, and secured for the benefit of another 
party a substituted policy bearing the same number, for the same 
amount, calling for the same annual premium, and stating the 
same age of the insured, with a reference to the date of the first 
policy. The surrender value of the old policy was absorbed in 
the new one. A consideration to be paid by the assured in ob- 
taining the new policy—a substantial sum of money—equaled the 
surrender value of the old one, and was paid by the cancellation 
of the old policy, in which the new beneficiary had no interest. 
Concerning the contention of the company that it acted in good 
faith, the court said that good faith could be asserted of no one 
who aids in the diversion of a trust fund from its lawful owners 
to the possession and benefit of another. The principle of these 
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decisions is manifest. To allow an insurer to avail itself of a 
failure to pay the premiums upon a policy which directly results 
from conditions brought about by its own fraud, would be repug- 
nant to the plainest rules of law and justice. But this doctrine is 
not applicable to the case at bar. Here the course of the defend- 
ant is marked with good faith, and all of the acts of the insured 
were influenced by an obvious desire to aid and protect his wife, 
having due and necessary regard to his own financial ability. At 
each surrender and cancellation a new policy for her benefit was 
issued. The premiums upon the first policy were increasing 
with the growing age of the insured, and were doubtless becom- 
ing burdensome. In signing her name to the original applica- 
tion, he expressed himself as her agent; he retained the posses- 
sion of the policy as her agent; he received the notices and paid 
the premiums; and when the policy was surrendered, and the 
second one was procured in its place, he again expressed his 
agency. While it is true that, in the face of her sworn denial, 
these facts may not afford sufficient proof of his authority to act 
for her in the surrender of the original policy, nevertheless they 
make for the good faith and innocence of the insurer. This fea- 
ture of the case brings it within the doctrine of Miles vs. Ins. Co., 
147 U. S., 177; and Schneider vs. Ins. Co., 123 N. Y., 109. In 
the former case a policy of insurance was issued upon the life of 
a husband for the benefit of his wife, with provision for forfeiture 
upon default in the payment of any annual premium. It was 
procured by the husband, who paid nine premiums from his own 
funds and was always retained in his possession. Before the 
maturity of the tenth premium he advised the company that he 
would be unable to pay it, and expressed his desire for paid-up 
insurance according to the terms of the policy. He was per- 
suaded by the company to accept instead a policy for a reduced 
amount, and at a less premium. A year later he announced his 
inability to pay the premium on the second policy, which was 
about to mature, and at his request there was finally issued to 
him a paid-up policy. In making each exchange of policies, he 
signed his wife’s name to the necessary papers without her 
knowledge or authority. He ceased paying the premiums on 
each policy after its surrender was agreed to. The company 
acted in good faith. Action was brought by the wife to recover 
upon the first policy. The court held that the failure to pay the 
premiums resulted in its forfeiture. 

In Schneider vs. Ins, Co. a policy was issued upon the applica- 
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tion of a husband insuring his life for the benefit of his wife. 
Many years afterward, and shortly prior to the due day of a pre- 
mium, of which notice was given to the insured as the agent of 
his wife, the policy was surrendered to the company and can- 
celed; the signature of the wife to the necessary papers being 
forged. Notices of subsequent premiums were not given. The 
company was ignorant of the forgery, and acted innocently in 
the matter. The court, in denying the claim of the wife for a 
restoration of the policy, said :— 

* The husband had the possession of the policy, and, in dealing 
with the defendant in regard to it, was treated as plaintiff’s 
agent; and the rule that, when one of two innocent parties must 
sustain a loss from the fraud of a third, such loss shall fall upon 
the one whose act enabled the fraud to be committed, applies to 
this case.” 

The appellant seeks to escape the forfeiture resulting from the 
non-payment of premiums because of the omission of the com- 
pany to give notice of the amount and maturity thereof as re- 
quired by the policy. Her contention is that as the premiums 
were variable, and their precise amount was determined by con- 
ditions wholly within the knowledge of the insurer the giving of 
notice was an essential prerequisite to a default. It is doubtless 
true that this is the general rule: Ins. Co. vs. Doster, 106 U. S., 
30; Life Ass’n vs. Hamlin, 139 U. S., 297; Hannum vs. Waddill, 
135 Mo., 161; Ins. Co. vs. Smith, 44 Ohio St., 156. But it is 
applied to cases where there is evidence of a continuing purpose 
to keep the insurance alive, and where a notice might accomplish 
a useful result, and possibly to cases where notice is required by 
statute as a matter of public policy. Generally speaking, the 
rule is not applied where the failure to give notice is preceded by 
acts which amount to an abandonment and rescission of the con- 
tract by both parties. The giving of notice of the maturity of 
premiums would be useless where there has been a surrender of 
the policy, and a declaration, express or necessarily implied, by 
the person whose duty it was to receive the notice and pay the 
premiums that no further payments would be made: Ins. Co. 
vs. Phinney, 178 U.5., 327; Ins. Co. vs. Myers, 109 Ky., 372. Ins. 
Co. vs. Smith, supra, which is relied on by the appellant, is not 
in point. There a husband, whose life was insured for the benefit 
of his wife, and who was her agent for the reception of notices and 
the payment of premiums, had advised the insurer that she had 
left him and had instituted suit for alimony, and that it was his 
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desire to so change the insurance as to destroy her interest 
therein. It is clear that, in view of his hostile attitude toward his 
wife, of which the insurer was fully cognizant, it was not justified 
in continuing to recognize his agency, and it was therefore its 
duty to send the premium notices to the wife, as the party bene- 
ficially interested. 

The appellant also contends that the premiums paid upon the 
second and third policies should be applied upon the first for the 
purpose of keeping it alive. A sufficient answer to this conten- 
tion is her repudiation of the second and third policies. The 
premiums so paid did not come from her funds and were not 
paid through mutual mistake. They were paid by her husband, 
not upon the original policy, but upon the succeeding ones. The 
clear intent of her husband and the defendant was not to keep 
alive the first insurance, but to secure and maintain the second 
and third policies in their order. No principle of law or equity 
will justify her, while repudiating these transactions as they 
were intended by the parties thereto, in claiming the benefits of 
payments from her husband's funds through a diversion from 
their intended object. She cannot both repudiate and affirm his 
act. While disclaiming his agency she cannot affirm it as to the 
payment of his moneys thereunder, contrary to his intent: 
Weatherbee vs. Ins. Co., 178 Mass., 575; Id., 182 Mass., 342; 
Ins. Co. vs. Stevens (D. C., 19 Fed., 671. Moreover, the amount 
of payments on the second and third policies was not sufficient 
to meet the increasing rates of the original insurance; nor would 
the addition of the surplus or dividend arising upon the surrender 
of the first policv and which was duly credited when the second 
was isstied be adequate to supply the deficiency. 

There is another feature of this case which deserves considera- 
tion. When the final exchange of policies was made, in 1902, the 
appellant knew that her husband did not have at any time more 
than one policy of the defendant upon his life for her benefit. 
Her belief was that the policy which was then surrendered was 
the original policy, issued in 1885, of the existence of which she 
learned about the time of its issue. That original policy had been 
in the possession of her husband, as her agent, for ten years. 
His possession was her possession. As the beneficiary of that 
policy, she was affected with notice of its character and of all of 
its provisions: McMaster vs. Ins.Co.,40 C.C.A.,119. When the 
exchange of 1902 was made, and the second policy surrendered 
for the third the character of the former, its incidents, the bur- 
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dens imposed in respect to premiums, and the desirability of ex- 
changing it for another, were freely discussed with her, and with 
her husband in her presence. She was an intelligent woman— 
able to read, speak and write the English language. There was 
no fraud or deception practiced upon her. The defendant acted in 
entire good faith, and without suspicion of any infirmity in the 
authority of her husband to represent her in effecting the first 
exchange. She consented to the surrender of her existing insur- 
ance, and the substitution of another more easily carried. » She 
joined with her husband in executing the necessary papers, and 
she accepted the new policy. Her position now is that she 
thought she was giving up the original insurance. It was cer- 
tainly her intent that all prior insurance with the defendant be 
canceled, and, had she been advised of the transaction of 1895, it 
is extremely doubtful that her attitude or her acts would have 
been different. But, however that may be, the clear facts of the 
case; her imputed knowledge of the terms of the first policy; 
the information she derived from the discussion of the provisions 
of the second; the good faith of the defendant; that it was her 
agent, and not defendant’s, who erred and exceeded his author- 
ity, with actual knowledge of its limitations—preclude her from 
now assailing the policy which was, in part, the consideration 
which she voluntarily offered for the one finally issued to her. 
The decree of the Circuit Court will be affirmed. 
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SUPREME COURT OF NEBRASKA. 


FARMERS’ & MERCHANTS’ INS. CO. 





v8. 
MICKEL.* 


If the holder of an interest in property will suffer loss by its destruction, 
he may indemnify himself therefrom by a contract of insurance. If, 
by the loss, the holder of the interest is deprived of the possession. 
enjoyment or profit of the property or a security or lien resting 
thereon, or other certain benefits growing out of or depending upon 
it, he has an insurable interest: German Ins. Co. vs. Hymann, 34 


Neb., 708, followed. 


When an insurance company issues its policy and accepts and retains the 
premium without requiring an application by the insured, and with- 
out making inquiry as to the condition of the property or the state of 
its title and the insured has, in fact, an insurable interest, the com- 
pany will be conclusively presumed to have insured such interest, and 
to have waived all provisions in the policy providing for its forfeiture 
by reason of any facts or circumstances affecting the condition or title 
of the property in regard to which no such statement was required or 
inquiry made: German Ins. & Sav. Institution vs. Kline, 44 Neb., 
395, followed. 


Commissioners’ Opinion. Error to District Court, Douglas 
County. Action by Thomas E. Mickel against the Farmers’ & 


Merchants’ Insurance Company. Judgment for plaintiff. De- 
fendant brings error. 


HENRY W. PENNOCK and HALLECK F. RoskE, for Plaintiff in 
Error. 


O’ NEILL & GILBERT, for Defendant in Error. 


OLDHAM, C. 
This is a suit on a policy of insurance. There is no disputed 


question of fact underlying the controversy. The plaintiff in the 
court below procured the policy of insurance from defendant’s 
agent on his dwelling house and its contents. During the exist- 
ence of the policy the house and contents were destroyed by fire. 
\fter proper notice of the fire to the defendant company, the 
loss of the household and kitchen furniture was adjusted and 
paid by the company, but all liability for loss on the building was 
denied, because the building was situated on leased premises. 
The insurance policy contained, among others, the following 
stipulation: “If the interest of the insured in the property be 
any other than the entire unconditional and sole ownership of the 








* Decision rendered, June 9,1904. Syllabus by the Court. 
VoL. XXXIII.—51. 
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property for the use and benefit of the insured, or if the building 
stands on leased ground or ground not actually owned by in- 
sured in fee simple, it must be so expressed in the written portion 
of the policy; otherwise the policy shall be void.” The policy 
was issued on the oral application of plaintiff's brother, who was 
acting for him, and no representation of any kind was made 
touching the nature of plaintiff’s title to the land on which the 
building was situated. The undisputed evidence showed that the 
house destroyed by fire was worth considerably more than the 
amount for which it was insured. There was no claim of fraud or 
misrepresentation in procuring the insurance, the defendant com- 
pany relying solely on the above stipulation as a warranty, which 
was broken on the delivery of the policy. On issues thus joined 
there was a trial to the court without the intervention of a jury. 
Judgment for plaintiff, and defendant brings error to this court. 

The first question urged for our consideration in a very able 
brief, filed by the insurance company, is as to whether the plain- 
tiff in the court below was possessed of an insurable interest in 
the house, situated as it was conceded to have been, upon leased 
ground. It was alleged in defendant’s answer and admitted by 
plaintiff that the house was built on a substantial brick or stone 
foundation; that it had a cellar excavated beneath it; was at- 
tached to, and under ordinary circumstances would have passed 
with, the realty. But conceding, for the sake of argument, that 
the contention is true to this extent, it does not follow that the 
plaintiff had no insurable interest in the building, even if he could 
have been restrained from removing it in a suit by the owner of 
the fee, for, as was said by this court in German Ins. Co. vs. 
Hyman (34 Neb., 708): ‘ If the holder of an interest in property 
will suffer loss by its destruction, he may indemnify himself there- 
from by a contract of insurance. If, by the loss, the holder of 
the interest is deprived of the possession, enjoyment, or profit of 
the property, or a security or lien resting thereon, or other cer- 
tain benefits growing out of or depending upon it, he has an in- 
surable interest.” It being clearly apparent that plaintiff in the 
court below was the holder of an insurable interest in the dwell- 
ing house, we proceed to the consideration of the next conten- 
tion of the insurance company, which is that the stipulation in 
the policy is a warranty which was broken by the delivery of the 
policy. The company frankly admits that to reach this conclu- 
sion we will be under the necessity of overruling our former ad- 
judications in Slobodisky vs. Phenix Ins. Co. (53 Neb., 816); 
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Phenix Ins. Co. vs. Fuller (53 Neb., 811); Hanover Ins. Co. vs. 
Bohn (48 Neb., 740), and German Ins. Co. vs. Kline (44 Neb., 
395),—because, as alleged in the brief, “they are at war with 
fundamental principles, and should be overruled.” The doctrine 
which has long received the approval of this court, and which was 
followed by the learned trial judge in the determination of the 
instant case in the court below, was well stated by Irvine, C., who 
spoke for the court in German Ins. & Sav. Inst. vs. Kline (44 
Neb., 395), when he said: ‘‘When an insurance company issues 
its policy and accepts and retains the premium without requiring 
an application by the insured, and without making any inquiry as 
to the condition of the property or the state of the title, and the 
insured has in fact an insurable interest, the company will be con- 
clusively presumed to have insured such interest, and to have 
waived all provisions in the policy providing for its forfeiture by 
reason of any facts or circumstances affecting the condition or 
title of the property in regard to which no such statement was re- 
quired or inquiry made. The real contract of insurance is made 
before the policy is written, and the insured, by accepting the 
policy with such a condition as the one relied upon, cannot be 
deemed to have represented his title to be in fee simple, or not 
by leasehold.’ While it is true that the principle underlying this 
doctrine has been questioned by some eminent text-writers, and 
a contrary rule is established by the adjudication of courts of 
last resort in some other states, yet we do not feel that it is so 
radically wrong in principle, or so far removed from the weight 
and current of authority, as to justify a departure from it in the 
case at bar. The most that can be said of the rule which we have 
followed is that it is a mooted question, on which eminent au- 
thorities differ. The position of this court has the approval of 
courts of last resort in such states as Pennsylvania, Massachu- 
setts, Michigan, Wisconsin and Washington, and it is a rule 
under which contracts of insurance have been entered into in 
this state between assured and insurer for almost a generation, 
and unless it is clearly and unmistakably wrong, it should not be 
departed from in the interpretation of any contract entered into 
during the time that it was in force. There is nothing in this 
rule of construction that can work any hardship or injustice to 
either of the contracting parties for insurance. If the underwrit- 
ers do not desire to insure buildings situated on leased premises, 
they can exclude this class of risks entirely from their liabilities ; 
but as long as they provide conditions in their policies under 
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which buildings situated on leased premises may be insured when 
fully advised of the extra hazard of insuring buildings so situa- 
ted, it is no hardship to require them to make an inquiry as to 
the nature of the title of the insured to the grounds upon which 
the building is located before accepting the premium and deliv- 
ering a policy of insurance covering such risk. It seems to us 
that, as long as insurance companies desire to avail themselves 
of the profits that may arise from issuing policies on buildings 
situated on grounds to which the assured has not the fee-simple 
title, they should either voluntarily carry the extra hazard of 
such risks or use ordinary diligence in inquiring as to the char- 
acter of the title before accepting the benefit of the undertaking. 
We believe the rule of this court, announced in Rochester Ins. 
Co. vs. Liberty Ins. Co. (44 Neb., 538); Ins. Co. vs. Cachler (44 
Neb., 549); Ins. Co. vs. Bohn, supra, and Ins. Co. vs. Fuller, 
supra—is sound in principle, and should be adhered to. 

We therefore recommend that the judgment of the District 
Court be affirmed. 

Ames and Letton, CC., concur. 

PER CURIAM. 

For the reason stated in the foregoing opinion, the judgment 

of the District Court is affirmed. 
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SUPREME COURT OF ILLINOIS. 


DES MOINES LIFE INS. Co. 
v8. 
SEIFERT.* 


A suit in equity to cancel a policy alleged to have been obtained by false 
statements in the application, cannot be maintained where it appears 
that the company has an adequate legal defense against a suit on the 
policy. 

Appeal from Appellate Court, First District. Bill by the Des 

Moines Life Insurance Company against Bertha Seifert. From 

a judgment of the Appellate Court, affirming a decree for de- 


fendant, plaintift appeals. 


Statement of facts by HAND, J. 

This was a bill in chancery, filed by the appellant against the 
appellee in the Superior Court of Cook County, for the surrender 
and cancellation of a policy of insurance issued by appellant 
upon the life of Ernst Seifert, in which appellee was named as 
beneficiary, on the ground the policy was obtained by means of 
the false and fraudulent representations made by Seifert to the 
appellant at the time the policy was issued. The bill was 
amended, an answer and replication were filed, and upon the 
motion of the appellee to set down the case for hearing the court 
found that the bill as amended set forth no facts giving a court of 
chancery jurisdiction, and of its own motion entered a decree 
dismissing the amended bill for want of equity, which decree has 
been affirmed by the Appellate Court for the First District, and a 
further appeal has been prosecuted to this court. The material 
allegations of the bill are that on November 3, 1899, upon the 
written application of Ernst Seifert, the policy was issued; that 
Seifert in said application rnade false and untrue statements with 
regard to his use of intoxicating liquors, and in regard to his 
being intoxicated during the three years prior to his application, 
and also with regard to the physicians who had attended upon or 
been consulted by him during that period; that the appellant 
relied upon the truth of said statements, which were warranted 
by said Seifert to be true; that Seifert died July 8, 1902, of car- 
diac dilatation and chronic alcoholism ; that appellant, on August 
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8, 1902, first ascertained that said statements were false, and on 
August 22, 1902, filed its bill to cancel the policy. The policy 
contained a clause that suit must be brought thereon within one 
year of the time of the death of the insured. 


Gro. R. SANDERSON and BENJ. M. SHAFFNER, for Appellant. 
CospurRN & CASE, for Appellee. 
HAND, J. (after stating the facts). 

The controlling question in this case is, has a court of equity 
jurisdiction to entertain a bill by an insurance company against a 
beneficiary named in its policy after the death of the insured, to 
cancel a policy, the issuance of which is alleged to have been ob- 
tained by the false and untrue statements of the insured? We are 
of the opinion it has not, for the reason the insurance company 
has a plain and adequate defense at law to a suit upon the policy: 
Douglass vs. Martin, 103 II!., 25; Gore vs. Kramer, 117 IIl.. 176; 
Black vs. Miller, 173 Ill., 489; Vannatta vs. Lindley, 198 IIl., 40; 
Cable vs. United States Life Ins. Co. (U.S. C. C.), 24 Sup. Ct., 
74. In the case of Gore vs. Jkramer, supra, the general rule is 
thus stated (page 182, 117 Ill.): ‘* The rule has been often re- 
peated in this court that a party can have no standing in a court 
of equity who has a plain and adequate remedy or defense at 
law.” In Black vs. Miller, supra, the cancellation and surrender 
of a promissory note which was past due was sought to be ob- 
tained upon the ground of its alleged invalidity. It was held the 
bill could not be maintained, as it appeared from the face of the 
bill that the complainant had a complete defense to a suit at law 
upon the note. On page 492 (173 Ill.) the court said: “Courts 
of equity will, in a proper case, require the surrender and cancel- 
lation of written instruments. * When, however, a party 
alleging himself to be injured by the existence of a written in- 
strument has a complete defense against it in an action at law, he 
cannot ask a court of equity to require its surrender and cancella- 
tion, unless the remedy by defense relied on is inadequate to 
promote the ends of justice and afford complete relief.” In Van- 
natta vs. Lindley, supra, a bill in equity was filed to have a 
promissory note and power of attorney to confess judgment 
thereon declared null and void and delivered up to be canceled, 
and also to enjoin the entry of judgment thereon; and it was 
held equity will not take jurisdiction to cancel an alleged forged 
note, or one the execution of which was obtained by fraud, since 
such facts would constitute an adequate defense in an action at 
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law, although it contained a power of attorney to confess judg- 
ment. On page 43 (198 Ill.), the court said: ‘The mere fact 
that it may be more convenient for parties to maintain an action 
or make a defense in equity than at law will not justify a resort 
to the former jurisdiction, if the remedy is complete and ade- 
quate in the latter.” In Cable vs. United States Life Ins. Co., 
supra, the Supreme Court of the United States held that a court 
of equity would not take jurisdiction to cancel a policy of insur- 
ance obtained upon fraudulent representations and suppression 
of facts, “when those representations and suppressions can be 
perfectly well established in a defense at law in a suit upon the 
policy.” And in Phoenix Mutual Life Ins. Co. vs. Bailey (13 
Wall, 616) the same court said: ‘Where a party, if his theory of 
the controversy is correct, has a good defense at law to ‘a purely 
legal demand,’ he should be left to that means of defense, as he 
has no occasion to resort to a court of equity for relief, unless he 
is prepared to allege and prove some special circumstances to 
show that he may suffer irreparable injury if he is denied a pre- . 
ventive remedy.” ; 

No special circumstances are alleged in this bill to show the 
right of the appellant to resort to the equity side of the court. 
Its alleged defense, according to its own showing, can be fully 
made in an action at law upon the policy, which action, under the 
terms of the policy, must be commenced within one year from 
the date of the death of the insured, in which action the alleged 
defense can be disposed of in the usual way before the court and 
a jury. Finding no reversible error in this record, the judgment 
of the Appellate Court will be affirmed. Judgment affirmed. 
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COURT OF APPEALS OF MARYLAND. 


UNION CENT. LIFE INS. CO. 


v8. 
UNITED STATES FIDELITY & GUARANTY CO.* 


A fidelity bond which stipulates that the signature of the employee is 
essential to its validity, and a condition precedent, and which con- 
tains a place indicated for the signature, is invalidated by its absence 
where the bond is delivered to the obligee, which fails to procure the 
signature. Subsequent renewals, which are subject to the conditions 
of the original bond, do not affect the case. 


Appeal from Superior Court of Baltimore City. Action by the 
Union Central Life Insurance Company against the United States 
Fidelity & Guaranty Company. Judgment for defendant, and 
plaintiff appeals. 

Argued before McSherry, C. J., and Fowler, Briscoe, Boyd, 
Pearce and Schmucker, JJ. 


RICHARD K. Cross, for Adbpellant. 
J. Kemp BARTLETT, for Appellee. 
MCSHERRY, C. J. 

This suit was brought by the Union Central Life Insurance 
Company, a body corporate, against the United States Fidelity 
& Guaranty Company, also a body corporate. The appellant 
company, which was the plaintiff in the court below, sued the 
appellee company upon a bond executed by the latter, and by 
which the fidelity company guarantied the honesty of an em- 
ployee of the life insurance company. The bond upon which the 
suit was brought is in the usual form of a fidelity bond. The fol- 
lowing is among the provisions which it contains :— 

Provided further, that this bond is issued on the express 
understanding that the employee has not, within the knowl- 
edge of the employer, at any former period, been a defaulter, 
and will be invalid unless signed by the employee. 

Further, it is provided 

That it is essential to the validity of this bond that the em- 

plovee’s signature be hereunto subscribed and witnessed. 

There is a clause in the bond by which the employee covenants 
and agrees with the bonding company that he will save and keep 
harmless that company from and against all loss and damage 


s Decision rendered, June 8, 1904. 
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which the bonding company shall or may at any time sustain by 
reason of having entered into the indemnity bond. At the foot 
of the bond there is a place indicated for the signature of the 
employee opposite a seal intended as the employee’s seal. The 
bond sued on was delivered by the bonding company to the life 
insurance company, but it never was signed by the latter’s em- 
ployee whose fidelity it guarantied. The premium was paid for 
the first year. Before the expiration of the first year the bond 
was renewed upon the payment of an additional premium and a 
renewal receipt was given, wherein it was stated that the fidelity 
and guaranty company continued in force the same bond for the 
period beginning on the 15th of June, 1901, and ending on the 
15th of June, 1902, 

Subject to all the covenants and conditions of said original 

bond heretofore issued on the 15th of June, Igoo. 


Subsequently, that is to say, on the toth of April, 1902, the 
bond was again renewed, and a second renewal certificate of the 
same tenor and effect as the first was again issued, continuing 
the bond in force until the 15th of June, 1903. Thereafter the 
appellant discovered that the employee whose fidelity the bond 
guarantied had become a defaulter and an embezzler, and there- 
upon it demanded indemnity from the fidelity and guaranty com- 
pany. The latter disputed its liability and suit was brought to 
recover on the bond. The declaration set out the bond and the 
two renewal receipts, and averred the defalcation. To this dec- 
laration the appellee, the defendant below, demurred. The court 
sustained the demurrer, and gave judgment for the defendant, 
and thereupon this appeal was taken. 


The sole question in the case is whether the failure of the ap- 
pellant’s employee, whose fidelity was guarantied, to sign the 
bond of indemnity prevented the bond from becoming operative 
and effective. Contracts of this character, like policies of fire in- 
surance to which they are closely analogous though with which 
they are not strictly identicai, must receive a reasonable con- 
struction so as to give effect to the intention of the parties there- 
to, and so as to carry out, rather than defeat, the purposes for 
which they were executed. They should neither, on the one 
hand, be so narrowly or technically interpreted as to frustrate 
their obvious design; nor, on the other hand, so loosely or in- 
artificially as to relieve the obligor from a liability fairly within 
the scope or spirit of their terms: Credit Indem. Co. vs. Cas- 





810 Insurance Law Journal. [Sept., 


sard, 83 Md., 276. If a recovery be permitted in this action it 
must be had in spite oi the definite provision that the bond should 
not be binding unless signed by the employee whose fidelity it 
was intended to guaranty. The provisions which have been 
quoted above are declared in the bond itself to be “conditions 
precedent to the right on the part of the employer to recover 
under this bond.” The liability of an ,indemnitor is measured by 
the contract into which he enters and it is never enlarged by 
mere construction to include a term specifically excluded. Inas- 
much as an indemnitor’s liability is one dependent wholly upon 
contract, it would be anomalous to hold that he is answerable un- 
der conditions directly contrary to the express stipulations of his 
undertaking. When he covenants to be bound, provided certain 
antecedent conditions are complied with by the party indemni- 
fied, in the very nature of things, if those conditions are not ful- 
filled, his liability never becomes fixed. This is so elementary 
that we do not pause to cite authority in support of it. Giving 
to the bond of indemnity tlhe most liberal construction con- 
tended for, treating it in point of fact as closely akin to a tech- 
nical policy of insurance, we cannot understand how the indem- 
nitor can be held accountable upon it in the teeth of the explicit 
covenants that it should not be answerable unless designated 
provisions, distinctly declared to be conditions precedent to the 
validity of the bond, have been first complied with, when they 
have not been observed at all. It is true that an indemnitor may 
waive conditions inserted for its protection, but there is no aver- 
ment in the declaration of any such waiver. The renewal receipts 
are explicitly declared to be subject to all the covenants and con- 
ditions contained in the original bond, and, if the bond itself was 
inoperative by reason of the failure of the indemnified to have 
its employee sign it, the renewal receipts could not give it valid- 
ity. The renewal receipts in terms reasserted the provisions of 
the bond, and do not purport to continue the bond in force with- 
out reference to the conditions upon the observance of which its 
validity in the first instance depended. 

There is nothing in the case of the American Bonding & Trust 
Co. vs. Mil. Har. Co. (91 Md., 733) in conflict with these views. 
The bond sued on in the case just named is somewhat similar to 
the one now before us, but there the analogy between that case 
and this one ends. In that case the employee signed the bond, 
and the point before the court was whether there was error in 
suing the surety company without joining the employee; and it 
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was held that the failure to join the employee did not defeat the 
right of action against the surety company, because the bond sued 
on was not a joint obligation, the employee having evidently 
united in it merely to give his consent to its terms and to indem- 
nify the bonding company. The bond not being a joint obliga- 
tion, it was unnecessary to join the employee as a codefendant. 
But that ruling is quite distinct from the proposition that under- 
lies the pending controversy. A case very closely analogous to 
the one at bar is Blackmore vs. Guaranty Co. of N. A., 18 C. C. 
A., 77. 

The life insurance company, the indemnified, cannot complain 
that there is any hardship inflicted upon it by holding the bond 
to be invalid by reason of the failure of its own employee to sign 
it, because it had possession of the bond, and had control of its 
employee whose fidelity was guarantied, and the failure to secure 
that employee’s signature was due to its own omission or default 
alone. The indemnity company had the right to make its under- 
taking depend, as respects its validity upon the condition that 
the indemnified’s employee should sign the bond. The condition 
was not unreasonable or illegal. The performance of it was with- 
in the power of the indemnified. The neglect or omission of the 
iatter to comply with that condition precedent cannot be ignored 
when relied on by the indemnitor; and cannot give efficacy to an 
instrument which, by its unequivocal terms, was not to become 
operative until that specific condition was complied with. With- 
out prolonging this discussion, we think the court was clearly 
right in sustaining the demurrer to the plaintiff’s declaration, and 
its judgment will be affirmed. ; 

Judgment affirmed, with costs above and below. 
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SUPREME COURT OF MISSISSIPPI. 


HOME INS. CO. or New York 
v8. 


LOWENTHAL.* 


In an action on a policy of fire insurance for $1,000 on a stock of mer- 
chandise, the policy containing the usual elause as to fraud or false 
swearing, the insurer pleaded in defense that the proof of loss showed 
a value of $3,646.75, whereas plaintiff’s privilege license tax covered 
only stock not in excess of $3,500. It appeared from the undisputed 
evidence that plaintiff had not commenced business when the fire oc- 
curred. He had not opened his store, and much of his stock was in 
boxes, and none had been sold or offered for sale. Held, That since 
a merchant need not pay any privilege tax until he begins business, 
the defense was insufficient. 


In an action on a policy of fire insurance for $1,000 on a stock of mer- 
chandise, the policy containing the usual clause as to fraud or false 
swearing, the proof of ioss showed a value of $3,646.75. On the trial, 
insured testified that the value of the goods as a stock for market was 
as stated in the proof of loss, but, because of a discount allowed him 
when he bought them, the actual value was $3,400, whereupon the 
defendant procured leave to file. and filed, special pleas, to one of 
which the court properly sustained a demurrer, but omitted to put in 
the judgment sustaining the demurrer the requirement that the de- 
fendant answer over to the declaration. The plea sought to avoid 
recovery on the ground that there was fraud and false swearing. be- 
cause the prooi of loss showed the value to be $3,646.75, whereas the 
declaration and the testimony of plaintiff under oath, on the stand as 
a witness, showed the value to be only $3,400. Held, That, since it is 
plain that any further answer on that line would have been futile, the 
loss being concededly total, the explanation of the witness reasonable, 
and the value far in excess of the insurance, so that, even though the 
swearing at one time or the other was designedly false, the omission 
was not cause for reversal. 


In an action on a policy of fire insurance for $1,000 on a stock of mer- 
chandise—the policy containing the usual clause as to fraud or false 
swearing—the proof of loss showed a value of $3,646.75. On the 
trial, insured testified that the value of the goods as a stock for mar- 
ket was as stated in the proof, but, because of a discount allowed him 
when he bought them, the actual value was $3,400, whereupon the 
defendant procured leave to file, and filed, special pleas, to which 
demurrers were properly sustained; and the defendant attempted to 
plead over, and presented pleas seeking to avoid the recovery on the 
ground that there was fraud and false swearing, because the proof 
showed the value to be $3,646.75, whereas the declaration and the 
testimony of plaintiff under oath showed the value to be only $3,400. 
Held, That, since it was plain that any further answer on that line 
would have been futile, the loss being concededly total, the explanation 
of the witness reasonable, and the value far in excess of the insurance, 
even though the swearing at one or the other was designedly false, the 
court properly refused to permit the filing of the pleas. 


* Decision rendered, June 6, 1904. From Southern Reporter. 
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Appeal from Circuit Court, Warren County. Action by Meyer 
Lowenthal against the Home Insurance Company of New York. 
From a judgment for plaintiff, defendant appeals. 


McLAURIN, ARMISTEAD & BRIEN and FRANK JOHNSTON 
for Appellant. 
HirscH & LANDAU and BRUNINNI & Hirscu, for Appellee. 


CALHOON, J. 

This was an action to recover $1,000 of insurance, taken out 
on what is called in the policy a “stock of merchandise, consist- 
ing chiefly of dry goods, clothing, boots, shoes, notions, and such 
other merchandise not more hazardous, usual to his trade, 
while contained,” etc. The policy contains this clause: ‘$3,500, 
total concurrent insurance permitted, including this policy,” and 
the usual clause as to fraud or false swearing. There was a total 
loss. The declaration puts the value of the goods destroyed at 
“about $3,400.” Lowenthal, in his proof of loss, sworn to by 
him, puts it at $3,646.75. Before the trial the insurance company 
pleaded the general issue, and a first special plea, which latter set 
up that the proof of loss showed a value of $3,646.75, whereas 
plaintiff's privilege license covered only stock not in excess of 
$3,500. One of the plaintiff’s replications to this plea was that 
at the time of the fire he was not required to pay any privilege 
tax. It is shown conclusively, and without dispute, that, while 
Lowenthal had taken out a privilege tax license to cover values 
not in excess of $3,500, several davs before the fire, he had not 
commenced business when the fire occurred. He had not 
opened his store. and much of his stock was in boxes, and none 
had been sold or offered for sale. Under this state of facts, we 
think it immaterial whether he had any privilege tax license or 
not, and this disposes of much of the pleading and demurring in 
this case: Bell vs. Kerr, 80 Miss., 180, 31 South., 708. One need 
not pay any ptivilege tax until he begins business. 


The trial was then entered upon, and, after Lowenthal, the ap- 
pellee, had delivered his testimony, which was to the effect that 
the value of the goods in the storehouse, as a stock for market, 
was $3,646.75, but, because of a discount allowed him when he 
bought them, the actual value was $3,400, the defendant insur- 
ance company got leave to file its second, third and fourth special 
pleas. We are concerned only with the third, to which a de- 
murrer was properly sustained, but the court omitted to put in the- 
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judgment sustaining the demurrer that the defendant answer 
over to the declaration. We decline to reverse for this, on a view 
of the whole case: Wilkinson vs. Cook, 44 Miss., 367; Lee vs. 
Dozier, 40 Miss., 477. 

This plea seeks to avoid recovery on the ground that there 
was fraud and false swearing, because the proof of loss showed 
the value to be $3,646.75, whereas, the declaration, and the “tes- 
timony under oath, on the stand, as witness,” of plaintiff, showed 
the value to be only $3,400. It is plain that any further answer 
on this line would have been futile, and it was plain to the court 
below, which saw the whole trial. ‘The loss was concededly total, 
the explanation of the witness reasonable, and the values con- 
cededly far in excess of the insurance, so that, even if the swear- 
ing at one or the other of the two times was designedly false, it 
is impossible that it could have been prejudicial or harmful in 
any way to the insurance company: 13 A. & E. Ency. of Law, 
344; Bank vs. Firemen’s Ins. Co., 87 Wis., 297, 58 N. W., 391. 

The Insurance Company then tried to plead over, and pre- 
sented its fifth and sixth special pleas on the same line of cross- 
swearing, and the court properly, as we think, refused to permit 
them to be filed, for the reasons above given as to the third spe- 
cial plea. Affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


SUPREME COUNCIL A. L. H. 
v8. 


DAIX.* 


Where a benevolent society is not injured by the delay, the right of a 
member to rescind his contract and recover back money paid, on the 
ground of an illegal by-law reducing the benefits, is not lost by such 
delay so long as no assessments were afterward paid, or anything 
done to mislead the society. 


A by-law limiting the time for bringing suit, which is shown to relate 
only to recoveries on certificates after the death of a member, cannot 
be invoked against such right of rescission. 


In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


FRANK P. PRICHARD, for Plaintiff in Error. 
JOHN H. SiLoan, for Defendant in Error. 


Beiore Acheson, Dallas and Gray, C. JJ. 

ACHESON, C. J. 

It is conceded, as it must be, that the decision of this court in 
the case of Supreme Council A. L. H. vs. Black (59 C. C. A., 414) 
is conclusive here against the plaintiff in error (the defendant 
below), unless the plaintiff in this action (Daix) had lost his right 
to treat the contract as rescinded by reason of his delay of two 
years and three months in giving notice of his election to rescind, 
or the limitation of one year prescribed by the sixty-eighth gen- 
eral by-law of the defendant corporation had barred his action, 
These two grounds of defense are now to be considered. 

1. Aside from the mere delay in signifying his election to re- 
scind, nothing whatever is shown from which a waiver by Daix 
can be inferred. He received no benefits from the corporation. 
He did no act in recognition of the validity of the by-law passed 
in August, 1900, to take effect October 1, 1900, whereby the cor- 
poration undertook to reduce the amount payable on the death 
of Daix from $5,000 to $2,000. If Daix, after the receipt of the 
notice of October 1, 1900, had paid the assessment based on the 
attempted reduction, he would have signified acquiescence in the 
"* Decision rendered, May 10,1904. |. 
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by-law. He therefore refrained from paying that assessment. 
Then the corporation, at the expiration of thirty days after the 
date of the notice of October Ist, expelled Daix from the order. 
This action of the corporation is thus recited in the affidavit of 
defense :— 

‘By reason of the non-payment of assessment number 30, 
which was called on October 1, 1900, the said plaintiff was sus- 
pended from the defendant order, and subsequently expelled, 
and therefore his benefit certificate became void, according to the 
laws of the said defendant.” 

Thus the corporation undertook to extinguish the rights of 
Daix under his benefit certificate. Thereafter the corporation 
steadfastly maintained the position that Daix’s certificate was 
avoided and his rights lost. In this posture of affairs, upon what 
principle was Daix bound to give earlier notice to the corporation 
than he did of his election of remedies? We cannot see that he 
was under any obligation to move sooner in the assertion of his 
rights. He was not in the enjoyment of any of the fruits of the 
contract. Never having received anything of value from the cor- 
poration, he had no restitution to make. He did no act tending 
to mislead the corporation, nor any act indicating his intention 
to waive his right to treat the contract as rescinded. We do not 
perceive that the corporation suffered any legal or actual injury 
irom the delay of the plaintiff in signifying his election to rescind. 
No such injury is alleged with sufficient precision in the affidavit 
of defense. The averments of the affidavit of defense in that par- 
ticular were justly regarded by the court below as vague and in- 
sufficient. We cannot understand how the corporation could 
have been injured by the delay of which it now seeks to avail 
itself. The position of the parties in point of fact had not 
changed. The corporation had repudiated its contract with 
Daix, and therein persisted. In conducting its business after the 
passage of the by-law of August, 1900, it pursued the policy de- 
liberately determined on when that by-law was adopted. It is not 
suggested in the affidavit of defense, nor is it to be believed, that 
the corporation would have changed its course of action, had it 
received earlier notice from Daix of his intention to treat the 
contract with him as rescinded, and to sue to recover back the 
assessments he had paid. 


2. The general by-law upon which the corporation relies to bar 
this action is as follows :— 
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(68) No action at law or in equity, in any court shall be 
brought or maintained, or any cause or claim arising out of 
any membership or benefit certificate, unless such action is 
brought within one year from the time when such action ac- 
crues. Such right of action shall accrue ninety days after all 
proofs called for, in case of death of a member, shall have been 
furnished. In all cases where no proof of death has been fur- 
nished by a beneficiary, as required within twelve months after 
such death, all claims that might have been made shall be re- 
garded as abandoned, and no proof shall thereafter be received 
or any claim made thereon. 

It is as clear to us as it was to the court below that this by-law 
has no application to the present cause of action. It is one of a 
group of by-laws under the general head, “ Death—Notice— 
Proofs, ete.,” and relates evidently to the named subjects. The 
plaintiff in this action was not proceeding to enforce any cause 
or claim arising out of his membership or benefit certificate. This 
action was based upon a rescission of the contract, and was to 
recover back what he had paid thereon. 

We discover no error in this record, and accordingly the judg- 
ment is affirmed. 


VOL. XXXITI.—52. 
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SUPREME COURT OF MICHIGAN. 


BARKER 
v8. 
CITIZENS’ MUT. FIRE INS. CO.* 


The policy, insuring a sawmill, provided that it should be void if the mill 
ceased to be operated for more than ten consecutive days, but a rider 
attached permitted it to be idle during the winter season. 

Held, That the insurer was estopped to deny the competency of its own 
witness, introduced to show the length of such season. 

Proof of the local usage of the term “‘winter season,” in the sense of the 
term between closing in the fall and the arrival of logs in the spring, 
is sufficient proof of a fact. In the absencé of evidence to the con- 
trary, the meaning of the rider will be presumed to be the local mean- 
ing of the term. 

Held, That the burden was on the insurer to show that the mill was idle 
longer than the period permitted. 


Error to Circuit Court, Bay County. Action by Columbus C. 
Barker against the Citizens’ Mutual Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


PATTERSON & PATTERSON (HALL & Brockway, of counsel), 
for Appellant. 

T. A. E. & J. o. Weavock, for Appellee. 

CARPENTER, J. 

June 12, 1902, plaintiff's sawmill, situated in Bay County, was 
destroyed by fire. At the time of its destruction the sawmill was 
insured py defendant, by two policies of insurance, dated, re- 
spectively, September 23, 1901, and April 13, 1902. The policies 
were Michigan standard policies, containing this clause :— 

This entire policy shall be void, * * * if the subject of 
insurance be a manufacturing establishment, * * *. If it 
cease to be operated for more than ten consecutive days. 

And attached to each policy was a rider permiting “the mill to 
remain idle during the winter season.” At the time of its de- 
struction the mill was idle, and had been since about November 
I, 1901. Evidence was introduced on the part of the plaintiff 
tending to prove that the term “winter season,” in the Saginaw 
Valley, meant the interval which elapsed from the time the mill 
closed in the fall until the logs came across the lake, either from 
Canada or the Upper Peninsula, in the next season, and that 


* Decision rendered, May 31, 1904. 
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these logs did not arrive until late in June or early in July. De- 
fendant’s testimony tended to prove that the winter season 
ended about April 1st. This issue was submitted to a jury, who 
rendered a verdict for the plaintiff. Defendant claims that plain- 
tiff was not entitled to a verdict on this issue, because the testi- 
mony “utterly fails to deal with the subject as a fact at all; it 
does not show the custom was of long standing; it does not 
show that it was uniform; it does not show that it was well-set- 
tled; and no effort was made to show that the parties in this 
case had any knowledge of it at all, and it was not shown to have 
been so generally known as to raise a presumption that the con- 
tract was made in reference to it.” We do not think these objec- 
tions well grounded. Before the plaintiff introduced any testi- 
mony whatever on this subject, defendants called as a witness one 
Charles Gossler. We quote from his testimony: Direct exami- 
nation: “Q. What is meant by the ‘winter season,’ as applied 
to sawmills? A. I presume that is what they mean by that— 
when they shut down after they have done their season’s cutting. 
I presume that is what is called the ‘winter season.’ They are 
idle.” Cross-examination: “Q. The winter season is usually 
known as the ‘closed season?’ A, Certainly. Q. Those mills 
that are dependent upon their supply of logs, either from Canada 
or Lake Superior ports, do not get their logs as early in the 
spring as others? A. No, sir. Q. It was the custom of this mill 
to start up when it got its logs? A. Certainly. Q. And in recent 
years it has been getting them from Canada? A. I believe that 
is where they get them from. Q. What time of the year do the 
logs usually get in from Canadian ports? A. I guess they do 
not get in there much before June. Q. Generally the middle of 
June, or a little later, is it not? A. A little later. I think so.” 
Defendant cannot claim that this witness was not a competent 
witness, nor that he was testifying to an inadmissible opinion. It 
should be inferred from this testimony that those connected with 
sawmill operations used the term “winter season” to designate 
the period which elapsed between the time the sawmill closed in 
the fall until after the logs arrived in the spring—a period which 
had not elapsed when the loss in this case occurred. Proof of a 
usage of a term in this sense was, in our judgment, sufficient 
proof of a fact. See Taylor vs. Briggs, 2 C. & P., 525. Nor can 
it be said that the testimony was insufficient to raise the pre- 
sumption that the contract was made in reference to this usage. 
One of the plaintiff’s witnesses (George W. Ames) testified that 
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special agents of insurance companies, who for this purpose may 
be regarded as the insurance companies, were familiar with, and 
acted upon, this use of the term. When the defendant entered 
into these contracts, it may be presumed, when, as in this case, 
there was no evidence to the contrary, that it understood the 
local meaning of this term “winter season:”’ Pennell vs. Trans- 
portation Co., 94 Mich., 247. 

Defendant also urges that the evidence respecting the mean- 
ing of this term was insufficient, because its home office was not 
in the Saginaw Valley, and it did its business there through a 
broker. We have already suggested one answer to this objec- 
tion. It may also be said that this point was not raised in the 
trial court. 

In charging the jury, the court said: “It is claimed on the 
part of the defense that the policy is void because the mill prop- 
erty was allowed to remain idle and not operated for a longer 
period than the winter season; and the defendant takes the bur- 
den upon itself, as you saw in the giving of testimony, to estab- 
lish the fact or claim, under that language in the policy, either as 
a question of law, or a question of fact for the jury, or both, that 
the mill was idle beyond the period, and later than the winter ~ 
season.” It is contended that by this charge the court improp- 
erly imposed upon defendant the burden of proving that June 12th 
was not within the winter season. This contention is based upon 
an improper construction of the charge. The charge, fairly con- 
strued, states that defendant takes the burden upon itself to es- 
tablish the claim, either as a question of law or fact, that the mill 
was idle later than the winter season. It is true that the defend- 
ant did assume that burden. We think it will not be disputed 
that, as a matter of law, the burden rested upon the defendant to 
prove this breach of the policy of insurance. See Friedman vs. 
Atlas Assurance Co. (Mich.), 94 N. W., 757. If the defendant 
had wished to raise the question that the burden rested upon 
the plaintiff to prove that June 12th was within the winter sea- 
son, it should have taken some other step than to assign error on 
this charge. It would be a manifest unfairness to the trial judge 
and to the plaintiff in this case to hold that the charge now under 
consideration touches that question. 

No other error complained of in defendant’s brief demands 
discussion. Judgment is affirmed, with costs. 

Montgomery, J., took no part. The other justices concurred. 








1904. Aiple et al. vs. Boston Ins. Co. 821 


SUPREME COURT OF MINNESOTA. 


AIPLE kT AL. 
ve. 


BOSTON INS. CO. or Boston, Mass.* 


Non-compliance with certain provisions of section 25, c. 175, p. 401, Laws 
1895, requiring an insurer to examine the structure insured, does not 
charge the insurance company with notice that the premises are va- 
cant. This provision has reference to the fixing of the value of the 
structure. 


The term “occupied as a dwelling,” contained in a policy of insurance, 
will be construed to be words of warranty, in the absence of knowl- 
edge by the insurer that the building was vacant. Under such cir- 
cumstances, if the building insured was unoccupied at the time the 
policy was issued, and remained vacant until destroyed by fire, the 
insurance company is not liable thereon. 


Appeal from District Court, Ramsey County. Action by Frank 
J. R. Aiple and M. Theresa Piper against the Boston Insurance 
Company of Boston, Mass. Judgment for plaintiffs, and defend- 
ant appeals. 


BARROwS & Morrison, for Appellant. 

Louis R. FRANKEL, for Respondents. 

DouGLas, J. 

Action upon a policy of insurance against fire. From the 
judgment of the District Court of Ramsey County in favor of the 
plaintiffs for the amount claimed, defendant appeals. 

It appears that on the 18th day of February, 1901, appellant 
issued its policy of insurance, insuring the respondents against 
loss or damage by fire to the amount of $500 upon the property 
described in said policy as follows :— 

On their two-story frame, shingle-roof building, with stone 
basement, occupied as a dwelling, and situate * * *., 

The period of insurance began March 1, tgo1. It further ap- 
pears the policy was issued at the verbal request of respondents, 
without any representations as to the occupancy of the prem- 
ises. The building had been vacant a number of months prior to 
March 1, 1901, and continued vacant until wholly destroyed by 
fire; but appellant was not informed of this fact until after its 
destruction, and never inspected the building insured. 

* Decision rendered, June 10, 1904. Syllabus by the Court. 
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Respondents contend that the non-occupancy of a building so 
described is not a defense unless it appears that thereby the 
hazard is increased; also that by chapter 175, p. 401, Laws 1895, 
§ 25, it was the duty of the company to inspect the premises, and 
therefore that appellant is charged with notice that the building 
insured was vacant when the policy was issued. On the other 
hand, appeilant insists that it assumed the risk of the destruction 
of an occupied building, and that the term “occupied as a dwell- 
ing,’ contained in the policy, must be construed as words of war- 
ranty. Section 25 of said chapter, known as the “valued-policy 
clause,” in part reads :— 

In the absence of any change increasing the risk without the 
consent of the insurer, and in the absence of intentional fraud 
on the part of the insured, in case of total loss the whole 


amount mentioned in the policy or renewal upon which the 
insurer receives a premium shall be paid. 


In this connection said section further provides that 
Any person * * * hereafter insuring any building or 
structure against loss or damage by fire, lightning or other 
hazard, * * * shall cause such building or structure to be 
examined by the insurer or his agent and a full description 
thereof to be made and the insurable value thereof to be fixed 
by the insurer or his agent, the amount of which shall be 
stated in the policy of insurance. 

By the clause last quoted the duty is placed upon the insured 
to cause an examination of the building to be made by the in- 
surer, and the duty is also thereby placed upon the insurance 
company to examine the structure for the purpose of determin- 
ing the value of the buildings and safeguarding the rights of both 
parties against fraudulent representations as to its value. We 
are of the opinion the purpose of the examination was not to de- 
termine whether the premises were occupied, and had no relation 
to that subject. The failure of appellant to so inspect may be 
urged as a waiver of the right to insist that the premises were of 
less value than fixed in the policy, but it cannot be construed as 
charging appellant with notice that the premises were vacant. 
We therefore have only to inquire whether appellant assumed 
the risk of destruction by fire of an unoccupied building, and this 
question is determined by the construction to be given to the 
words “occupied as a dwelling,” contained in the policy under 
consideration. 

The question has frequently been before the courts, sometimes 
under conditions wherein it appeared that proof was received to 
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the effect that occupancy of the building lessened the hazard. 
In other cases the naked proposition has been presented whether 
the term “occupied as a dwelling” must be construed as words of 
warranty. The questions have been so closely interwoven that 
the courts in many instances have quite naturally blended them 
in assigning reasons for their respective conclusions, and this has 
led to some confusion in the authorities. The rule, however, has 
been universally adopted that the term is one of warranty, and 
that a liability does not exist upon such a policy when the build- 
ing so insured was vacant at the time the policy was issued, and 
continued unoccupied until destroyed by fire: Alexander vs. 
Ger. Fire Ins. Co., 66 N. Y., 464; Hamburg Fire Ins. Co. vs. 
Lewis, 4 App. D. C., 66; Boyd vs. Vanderbilt Ins. Co. (Tenn.), 
16 S. W., 470; Baker et al. vs. German Fire Ins. Co., 124 Ind., 
490. The principle is also affirmed in the following cases: 
Franklin Fire Ins. Co. vs. Martin, 40 N. J. Law, 568; Stout vs. 
City Fire Ins. Co., 12 Iowa, 371, 79 Am. Dec., 539; Pottsville 
Mut. Fire Ins. Co. vs. Fromm, 100 Pa., 347; Sarsfield vs. Metro- 
politan Ins. Co., 61 Barb., 479; Maher vs. Hibernia Ins. Co., 67 
N. Y., 283; Parmelee vs. Hoffman Fire Ins. Co., 54 N. Y., 193; 
Wall vs. East River Mut. Ins. Co., 7 N. Y., 370; Banking & Ins. 
Co. vs. Stone, 49 Tex., 4; Wood vs. Hartford Fire Ins. Co., 13 
Conn., 533-544; Burleigh vs. Gebhard Fire Ins. Co., 90 N. Y., 
220. This was the view of the learned trial court, and we are 
constrained to adopt it in determining the issue presented. 

As stated elsewhere, however, we are unable to agree with the 
trial court that appellant is charged with notice that the prem- 
ises in question were unoccupied because of the provisions of 
section 25, c. 175. p. 401, Laws 1895. 

It therefore follows the judgment appealed from is reversed. 
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SUPREME COURT OF MICHIGAN. 


NATIONAL LIFE & TRUST CO. 
v8. 


OMANS.* 


Retention of a policy applied for, for an unreasonable time by the appli- 
cant, and failure to notify the company of the repudiation of the con- 
tract, is a waiver of an alleged fraudulent deception by the agent in 
securing a note for the premium, and obligates the insured to pay the 
note. 


A policy provision, that non-payment of premium, when due, renders it 
void, coupled with a provision for reinstatement and the right to the 


payment of a specified sum at the end of ten years, does not affect the 
case. 


Error to Circuit Court, Kent County. Action by the National 
Life & Trust Company against Martha J. Omans. Judgment for 
plaintiff. Defendant brings error. 


JAMEs E. O’ KEEFE, for Appellant. 
Don E. MINOR, for Appellee. 
MONTGOMERY, J. 

This action was brought to recover the amount appearing due 
on a promissory note signed by defendant, payable to the order 
of Jennie E. Heyser, an agent of the plaintiff, and now owned by 
the plaintift. The defendant set up the defense that she never 
intentionally signed the note in question, and that, if the signa- 
ture thereto was hers, it was obtained by a fraud practiced by 
Miss Heyser, the payee. This defense was supported by defend- 
ant’s testimony, to some extent corroborated by other witnesses, 
but the claim was denied by Miss Heyser, who gave testimony 
tending to show that the note was given in payment of the first 
premium on a bond or policy issued by plaintiff, and was signed 
at the date of making such application. The bond was promptly 
furnished and received by defendant. There was also testimony 
that in June following, when the first installment was due upon 
this note, the defendant received notice froma bank that it was 
due, and took no notice of the same. She testifies: “I thought 
like this—if Miss Heyser had given my note, she could pay it. I 
didn’t know any other way it could be done.” She, however, re- 
tained the bond, and did nothing to repudiate either that contract 
* Decision rendered, July 27, 1904. ee oe 
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or the note. True, she testifies that she did not know she had re- 
ceived the bond until September, when she had a talk with Miss 
Heyser and went home, made a search for the bond, and found it 
among some other papers. How it came to be among these 
papers is not explained. After this the bond was retained for 
two years, until suit brought. 


The circuit judge charged the jury as follows: ‘“ There is an- 
other element in this case. It appears that the defendant received 
a policy of insurance, or a bond, as it is called, from the plaintiff, 
in response to this application which she had signed, and in pay- 
ment of the premium for which the. note in question is claimed 
to have been given. It was the duty of the defendant on receiv- 
ing this policy, if she believed it was obtained by fraud, to have 
either returned the policy to the company, notifying the company 
or its agent that she would not accept the policy, and to do this 
within a reasonable time after receiving it, or within a reasonable 
time after learning of the fraud she claimed was practiced upon 
her. This question is, in a sense, independent of whether or not 
the defendant was induced to sign the note by misrepresentation 
on the part of the agent. That is to say, if you should find that 
the defendant signed the note by reason of some fraud practiced 
upon her in the manner she claims, still, it appearing that this ap- 
plication was sent in to the company, and the policy sent to the 
defendant, which she retained, if, under all the evidence in the 
case, it has appeared in the evidence she retained it an unreason- 
able length of time, or failed for an unreasonable length of time 
to notify the company or its agent that she repudiated the trans- 
action, and would not be bound by the note, then such retention 
of the policy without complaint would be a waiver of any fraud 
she claimed, and would bind her to pay the note.” This instruc- 
tion was applicable to the facts, and would seem to be but an 
application of the well-understood rule that one who seeks to re- 
scind a contract for fraud must do so within a reasonable time 
after the discovery of the fraud. It is urged, however, that there 
was no occasion for rescission, as the contract of insurance con- 
tained the following clause :— 


The non-payment of any premium when due shall forfeit all 
premiums paid on this bond and terminate the liability of the 
company thereunder except as hereinafter provided. 


There is a further provision for reinstatement or restoration of 
the bond. In any view of this provision which may be taken, the 
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rights of a delinquent policyholder were not wholly withdrawn. 
The right to reinstatement existed, including the right to pay- 
ment of a specified sum at the end of a ten-year term. It was, 
therefore, plainly the defendant’s duty, on discovering the facts, 
to make her election to rescind within a reasonable time: Bost- 
wick vs. Ins. Co. (Wis.), 89 N. W., 540; Id., 92 N. W., 246. 

The court, after the jury had retired, called them in for further 
instructions, which were given in the absence of the parties. The 
instructions were taken down by the reporter in the usual man- 
ner, but it is claimed the court erred in giving these instructions 
in the absence of counsel. Counsel cite Snyder vs. Wilson, 65 
Mich., 336; Fox vs. Peninsular White Lead & Color Works, 84 
Mich., 676; Hopkins vs. Bishop, 91 Mich., 328; Le Beau vs. 
Construction Co., 109 Mich., 302. None of these cases go the 
length of sustaining the contention of defendant’s counsel. 
These cases hold that it is improper for the judge to visit the jury 
room or send communications to the jury in the absence of any 
consent of counsel, but none of them holds that the court is made 
responsible for the attendance of counsel in court during trial, 
or when additional instructions may be given. 

There is no force in the suggestion that the jurors were co- 
erced. 

The judgment is affirmed. The other justices concurred. 
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SUPREME COURT OF KANSAS. 


ST. PAUL FIRE & MARINE INS. CO. 

OF St. PauL, MINN. 
v8. 
OWENS. * 

Unless an insurance policy in express terms provides for a forfeiture in 
case proof of ioss shall not be made within sixty days after the de- 
struction of the insured property a forfeiture will not be declared by 
courts. 

The negligence of the assured, resulting in the loss of his property by 


fire, which will defeat a recovery on an insurance policy, must be 
willful, and of such a degree as to amount to fraud. 


Error from Court of Common Pleas, Wyandotte County. Ac- 
tion by W. R. Owens against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff. Defendant brings 
error. 


McFAppDEN & Morris, FyvKE Bros., and SNIDER & RICH- 
ARDSON, for Plaintiff in Error. 

Sutton & SuTron, for Defendant in Error. 

GREENE, J. 

This was an action to recover on a fire insurance policy, in 
which judgment was rendered for plaintiff. The defendant de- 
murred to plaintiff's evidence, and also asked the court at the 
close of the evidence to instruct the jury to find for the defend- 
ant. ‘These are the first two alleged errors. They involve but 
one question; viz., whether the failure of plaintiff to make proof 
of loss within sixty days after the destruction of the property by 
fire forfeited his policy. It is contended that, by the condition of 
the policy, the failure on the part of the assured to make such 
proof within that time, forfeited the policy. It might be perti- 
nent to remark that proof of loss was made after sixty days, but 
before the action was brought, and that the action was brought 
within the time limited by the policy. A forfeiture is never de- 
clared by courts unless it is plainly and specifically provided for 
in the policy. The policy involved in this case does not declare 
that a forfeiture shall take place if proof of loss is not made 
within sixty days from the date of the destruction of the prop- 
erty. It provides that proof of loss shall be made within that 

* Decision rendered, July 7, 1904. Syllabus by the Court. 
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time, but does not declare that a failure to perform such condi- 
tion shall work a forfeiture of plaintiff’s right of action. The 
defendant insurance company is a Minnesota corporation, and 
the form of its policy is provided by the laws of that state. This 
question arose in the Supreme Court of Minnesota upon the 
same form of policy sted on in this action: Mason vs. St. Paul 
Fire & Marine Ins. Co., 82 Minn., 336, 338. In that case it is 
said: “It is very generally held by the authorities in cases where 
this question has been presented that, unless the policy provides 
a forfeiture, or makes a service of proofs of loss within the time 
specified therein a condition precedent to the liability of the com- 
pany, the time within which such proofs are required to be fur- 
nished is not of the essence of the contract. Where no forfeiture 
is provided by the terms of the contract, and the service of proofs 
of loss within the specified time is not made a condition prec- 
edent to the liability of the company, the effect of such failure is 
simply to postpone the day of payment.” On page 340 (82 
Minn., page 15), the court says: ‘“ But the policy before us con- 
tains no provisions which will justify a holding that a strict com- 
pliance therewith in this respect is essential, and the matter must 
be referred to the Legislature to consider and adjust by proper 
amendment to the standard policy law, if such amendment shall 
be deemed just and equitable.” We think this is a correct inter- 
pretation of the policy, and that a forfeiture did not follow by rea- 
son of the neglect to make the proof of loss within the sixty days. 

It is contended that the court erred in refusing to instruct the 
jury, in effect, that if the plaintiff's residence was destroyed by 
fire through his own negligence he could not recover. It is said 
in Phenix Ins. Co. vs. Sullivan (39 Kan., 451) that “insurance 
policies are taken out to guard against the results of negligence 
and carelessness.” It is not a defense to an action on an insur- 
ance policy to show that the property was destroyed through the 
plaintiff’s negligence, unless such negligence was willful or was of 
such a degree as to amount to fraud. - 

It is also contended that the court erred in instructing the jury 
that under the pleadings and evidence the plaintiff was entitled to 
recover unless the jury should find that the house at some time 
during the life of the policy, had remained for a period of ten 
days unoccupied as a dwelling; that this instruction took from 
the consideration of the jury two important questions: (1) The 
question of the proofs of loss; (2) whether the assured by his 
own negligence, caused the fire which destroyed his property. 
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As to the first question, there is no contention that proofs of loss 
were not in fact made, and the cause was litigated on the part of 
the defendant upon the theory that, such proofs not having been 
made within sixty days, the policy was forfeited. As to the sec- 
ond question, the answer does not charge that the negligence 
amounted to willfulness or fraud on the part of the assured, nor 
does the evidence tend to prove any such degree of negligence. 

We think no error was committed by the trial court. The 
judgment is affirmed. All the justices concurring. 


SUPREME COURT OF RHUDE ISLAND. 


PROVIDENCE COUNTY SAV. BANK 
v8. 


VADNAIS.* 


The provision in an industrial policy that the production of the policy and 
a receipt, signed by any person giving satisfactory proof to the com- 
pany that he is husband or wife or blood relative, or lawful beneficiary 
of insured, shall be conclusive evidence of its payment to the party 
lawfully entitled, gives the company a choice which representative it 
shall pay. No one of them has an exclusive right to the money, or 
power to attach the funds. 


Where, under the statute, a husband is entitled to administer the wife’s 
estate, and to take any surplus as his own, after payment of debts, the 
proceeds of a policy, payable to her, are not his subject to attach- 
ment until reduced to possession. 

Assumpsit by the Providence County Savings Bank against 

Emanuel! Vadnais. On petition of plaintiff for a new trial. 


Joun A. TiLnLincHast, for Plaintiff. 
THOMAS F. VANCE, for Defendant. 
ADONIRAM J. CUSHING, for Garnishee. 


DouGLas, J. 

The plaintiff in this case served a copy of its writ upon the 
insurance commissioner of Rhode Island, for the purpose of at- 
taching the amounts due from the Metropolitan Life Insurance 
Company of New York upon two policies of insurance upon the 
life of James Fournier. In the applications for these policies 
Basilise Vadnais daughter of James Fournier, and wife of the - 
“*Decision rendered, Aprili6,190. 2 | 
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defendant, Emanuel Vadnais, was named as beneficiary. Mrs. 
Vadnais had died before her father, and the defendant had quali- 
fied as her administrator. The court refused to charge the insur- 
ance company as garnishee, and the plaintiff now contends that 
this was error. 


The claim of the plaintiff is that upon the death of the insured 
the contents of the policies became immediately payable to the 
defendant as the surviving husband of the beneficiary and hence 
were attachable for his debt. This claim is not supported either 
by the contract which is contained in the policies or by the rela- 
tion of the defendant to his wife’s estate. The insurance com- 
pany’s contract is to pay the amount that may become due under 
the policy “to the person or persons designated in condition 
fifth.” This condition reads as follows :— 


Fifth. The production by the company of this policy and of 
a receipt for the sum assured, signed by any person furnishing 
proof satisfactory to the company that he or she is an executor 
or administrator, husband or wife, or relative by blood, or law- 
ful beneficiary of the insured, shall be conclusive evidence that 
such sum has been paid to and received by the person or per- 
sons lawfully entitled to the same, and that all claims and de- 


mands upon said company under this policy have been satis- 
fied. 


This contract does not give to either one of the persons named 
an exclusive right to sue for and recover the amount assured ; 
since in any such suit the company could interpose the defense 
that it had paid some other of the persons named. The effect of 
the provision is to give to the company a choice between the sev- 
eral representatives of the assured which of them it shall pay. 
No one of them, therefore, has an attachable interest in the fund. 

The provision in the policy issued by the same company, which 
was considered by the Supreme Court of Kansas in Ins. Co. vs. 
O’Farrell (64 Kan., 278), differs in language, but, we think, not 
in meaning, from the clause quoted above. In that case the 
beneficiary named was “the estate” of the insured. The policy 
was paid to the husband of the deceased, and the court held, 
against the contention of the administrator of the estate, that the 
payment was a good fulfillment of the contract. The plaintiff’s 
counsel argues that, if this ruling is correct, it would never be 
possible to trustee the proceeds of such a policy. This is prob- 
ably one of the reasons why the policy was so framed. The fund, 
which is the accumulation of small savings, is primarily designed 
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as a resource for the payment of expenses of care in sickness and 
burial, and the company reserves the right to intrust it to the 
hands of those of the representatives of the deceased who will be 
most competent to appropriate it to such uses. It would be con- 
trary to the purpose of the whole transaction if it could be taken 
by creditors of one of the family as his own property. But if the 
policy had been payable to Basilise Vadnais alone, the claim 
would have accrued to her administrator as such, and could not 
have been trusteed as a debt due to him in his personal capacity. 
The statute gives him the right to administer upon her intestate 
estate, and to take to himself the surplus after the payment of 
her debts (Gen. Laws 1896, c. 212, § 9); but to recover her choses 
in action he would be obliged to sue as administrator, as was 
done in Weaver vs. Chace, 5 R. I., 356. Until the estate has been 
reduced to possession by the administrator, there could be no 
surplus which he could call his own. The husband has no differ- 
ent rights as to the surplus to his wife’s estate from those of a 
residuary legatee in a will to the residue of the testator’s estate, 
and such an interest cannot be attached in Rhode Island: Con- 
way vs. Armington, 11 R. I., 116; Gorman vs. Stillman, 24 R. L, 
264, 269. Still less could a debt due the estate of a deceased per- 
son be attached in a suit against a residuary legatee. The court, 
therefore, was right in refusing to charge the garnishee. 

The petition for a new trial is denied and the case will be re- 
mitted to the Common Pleas Division for further proceedings. 
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SUPREME COURT OF KANSAS. 


GERMAN INS. CO. or FREEPORT, ILL. 


v8. 


ALLEN.* 


A provision in a fire insurance policy that a merchant will keep books, 
showing the purchase and sale of goods for cash, credit and exchange, 
and produce the same, with the last inventory, in case of a loss, may 
be waived; and when an agent who issued a policy was informed, 
after the contract was made, as to the system of bookkeeping used by 
the insured, which did not include a cashbook, and then stated that 
the system was all right, and would be satisfactory, the insurance 
company cannot, after a loss, defend on the ground that a cashbook 
was not kept, but the requirement will be deemed to have been 
waived. 

Where the adjuster of a fire insurance company, after a loss, learns of a 
non-compliance by the insured with a provision of the policy with 
regard to keeping books, and, instead of declaring a forfeiture there- 
for, negotiates with the insured for the making of other and better 
proofs, extends the time to make proofs, and requires the insured, at 
some trouble and expense, to submit to an examination under oath as 
to the fire and the property destroyed, the company will be deemed 
to have waived the right of forfeiture. 


Error from District Court, Coffee County. Action by J. H. 
Allen against the German Insurance Company of Freeport, III. 
Judgment for plaintiff. Defendant brings error. 


BARNET?Y & BARNETT and Jor RoLsTon, for Plaintiff in Error. 

W. W. Brownand KeLttocc & MADDEN, /or Defendant in 
Error. 

JOHNSTON, C. J. 

This was an action brought by Mrs. J. H. Allen against the 
German Insurance Company of Freeport, upon a contract insur- 
ing a store building and a stock of merchandise therein against 
loss or damage by fire. The policy of insurance was issued on 
September 7, 1901 and the building and stock of goods were 
wholly destroyed by fire on September 24, 1901. Payment of 
the loss was refused by the insurance company because of alleged 
non-performance of the conditions of the policy by the insured. 
The contract contained what is commonly spoken of as the 
“iron-safe clause,’ by which the insured agreed to keep a set of 
books showing a record of the business transacted, including all 
purchases and sales, both for credit, cash and exchange, as well 
* Decision rendered, July 7, 1904. Syllabus by the Court. 
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as the last inventory of the stock, taken within twelve months 
prior to the happening of the loss, and keeping books and inven- 
tory securely locked in a fireproof safe at night and when the 
store was not actually open for business, and also the further 
provision that such books and inventory would be produced in 
case of any loss, and, in the event of a failure to produce the same, 
the policy should be deemed to be null and void. On the part of 
the company it was contended that the insured had failed to keep 
the books showing her cash sales, or to produce any such books 
after the loss occurred. The insured contended that she had 
substantially performed the conditions and requirements of the 
policy, and, if she had failed to any extent, it had been waived by 
the company and its agents. Among other questions, that of 
waiver was submitted to the jury, and its finding was in favor of 
ihe insured, and she was awarded $2,400—the full amount pro- 
vided for in the policy—and also an attorney's fee in the sum of 
$100. 

The stipulation to keep a set of books, showing the purchase 
and sale of goods for cash, credit and exchange, together with an 
inventory of the stock of merchandise, and the production of the 
same in case of loss, is an important feature of the contract. A 
set of books was kept by the insured but it appears that no cash- 
book or book showing the sale of goods for cash, was kept, and, 
of course, none was produced after the loss occurred. Whether 
the record of the business done by the insured could be fairly 
determined from the books actually kept, we need not now in- 
quire. 

After the contract of the insurance had been made, the atten- 
tion of the agent of the company who issued the policy was 
drawn to the method of bookkeeping—that is, that she kept a 
daybook, a register, and a ledger-——and he said they were kept 
right. In effect, he declared that her method of keeping books 
would be sufficient, as well as satisfactory to the insurance com- 
pany. This condition was intended for the benefit and protection 
of the insurer, and, like other provisions of the insurance con- 
tract, it might be waived by the company. As the agent issued 
policies, and had full power to represent and bind the company, 
his statement waived defects, if there were any, in the system of 
bookkeeping. This is not to be regarded, nor was it treated by 
the court, as a preliminary oral or contemporaneous agreement. 
If it had been of such a character it would have been merged in, 


and could not be set up to contradict and overthrow, the final 
VoL. X XXIII.-—53 
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written contract. The jury were instructed that the statement of 
the waiver, to be effective, must have been made after the policy 
had been issued and delivered to the insured. There was testi- 
mony tending to show that it was made after the contract of in- 
surance had been completed and the policy delivered. In 
addition to this waiver, the adjuster, although directly informed 
that no cashbook had been kept, did not declare a forfeiture, but 
negotiated with the insured about making other and better 
proofs of loss. At the same time, it is true, he declared that the 
company did not hereby waive any of the conditions of the policy 
or the rights of the company, but his conduct was hardly con- 
sistent with his declarations. Later he actually extended the 
time for making proof, and, more than that, required the insured, 
at some trouble and expense, to appear in another town and sub- 
mit to an examination under oath with respect to the property 
and the loss. At this time there was an extended inquiry as to the 
ownership of the stock of goods, the quantity, quality and value, 
the inventory that had been taken of the goods on hand when 
the fire occurred, the probable origin of the fire, and the conduct 
of the insured at the time. These negotiations and transactions, 
after learning that no cashbook had been kept, amounted to a 
waiver of the requirement and of forfeiture, if any ground there- 
for existed: Assurance Co. vs. Bradford, 60 Kan., 82. 

An attorney’s fee was allowed, and an attack has been made 
on the statute under which the allowance was made. Several 
decisions have been made upholding the validity of the law, and 
the question is no longer open for debate: Assur. Co. vs. Brad- 
ford, supra; Alliance Ins. Co. vs. Corbett, 68 Kan., ; 

The judgment of the District Court will be affirmed. All the 
justices concurring. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 





AMERICAN BUNDING CO. oF BALTIMORE 
v8. 


SPOKANE BUILDING & LOAN SOC.* 


Where the management of a corporation is vested in a board of trustees, 
knowledge of the president, or any other officer or trustee, of an in- 
debtedness on the part of its secretary, will not be imputed to the 
corporation so as to defeat a fidelity bond, unless it is shown to have 
been communicated to the board. 

The fidelity bond provided that the representations of the employer “were 
warranted by the employer to be true; that the employee had not, to 
the knowledge of the employer” been in arrears, etc. 

Held, That the warranty was qualified by the last paragraph, and a mis- 
statement as to arrears, in order to defeat the bond, must not only, be 
untrue, but be known by the employer to be so. 


In Error to the Circuit Court of the United States for the East- 
ern Division of the District of Washington. 


Statement of facts by Haw.zy, D. J. 

This is an action upon a policy of fidelity insurance, issued by 
the American Bonding & Trust Company of Baltimore City, to 
the defendant in error, the Spokane Building & Loan Society, a 
corporation of Spokane, Wash. The bond was in the sum of 
$3,000, dated January 17, 1902, and insured the defendant in error 
against loss through the embezzlement of its secretary, R. L. 
Bogardus, for a term of one year. After the execution of the 
policy, the plaintiff in error changed its corporate name to 
“American Bonding Company of Baltimore.” Prior to the de- 
livery of this bond, and before it became effective, the bonding 
company requested the building and loan society to answer in 
writing certain interrogatories concerning the risk about to be 
assumed under the bond. Accompanying these written ques- 
tions, and as part of the same instrument, which was addressed 
to the Spokane Building & Loan Society, was the following 
statement :— : 


An application has been made to this company to issue a 
bond of security for Mr. R. L. Bogardus as secretary in your 
service, at Spokane, to the amount of $3,000. This company 
desires to have written answers to the following questions, and 
these answers will be taken as the basis of the bond if issued. 


* Decision rendered, May 2, 1904. 
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At the foot of this employer’s statement was the following 
agreement :— 


It is agreed that the above answers are warranted to be true 
by the obligee and are to be taken as conditions precedent, and 
as the basis of the said bond applied for, or any renewal or 
continuation of the same that may be issued by The American 
Bonding & Trust Company of Baltimore City, to the under- 
signed, upon the person above named. Dated at Spokane, 
Wash., this 13th day of January, 1902. Signature of the Em- 
ployer Spokane Building & Loan Society. By S. S. Glidden, 
Prest. Official Capacity. [Seal of Spokane Building & Loan 
Society. | 
The building and loan society made written answer to the in- 

terrogatories, signed the agreement above set out, and returned 
the same to the bonding company, which thereupon executed its 


fidelity bond. 


-The employer's statement, besides others, contained the fol- 
lowing questions and answers :— 


©. 13. When were his accounts last examined? A. Being 
done now by a committee. Q. 14. Were they, at that time, in 
every respect correct, and proper funds, securities and values 
on hand to balance? A. Yes; last year. (Later: Now com- 
plete and found correct.) Q. 15. (a) Is there now, to your 


knowledge, any shortage due vou by the applicant? A. (a) 
No. (b) Has he ever been short with you? (b) No. Q. 16. 
(a) Is he now in debt to you? A. (a) No. (b) If so, state 
amount and nature of indebtedness? (b) ———. Q. 17. 
Have you éver sustained loss through the dishonesty of any 
one holding the position of applicant? A. No. 


Among other provisions, the bond contained the following 
stipulations: ‘(2) That all the representations made by the em- 
ployer, his or its officers, to the surety, are warranted by the 
employer to be true; that the employee has not, to the knowl- 
edge of the employer, his or its officers, been in arrears or a de- 
faulter in that position covered by this bond or in any other posi- 
tion: (3) That the surety’s liability hereunder shall cease 
immediately as to subsequent acts of the employee from and 
after: (a) Discovery by the employer, his or its officers, of any 
default hereunder on the part of the employee.” 

During the term covered by this bond, R. L. Bogardus embez- 
zled funds of the Spokane Building & Loan Society to the 
amount of $3,880. The acts of embezzlement all occurred be- 
tween September 30 and October 17, Igo2. 

The bonding company defended the action brought upon this 
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bond on two grounds: First. That the answers to the inter- 
rogatories were warranted by the building and loan society to be 
true, whereas, in fact, the answers to questions 13, 14, 15, 16 and 
17 were false, in that, at the time these questions were answered, 
Bogardus was short in his accounts, his accounts were not cor- 
rect in every respect, he did not have proper funds, securities 
and values on hand to balance, and was in debt to the society. 
Second. That on the 19th day of September, 1902, the Spokane 
Building & Loan Society discovered a default under the bond; 
i. e., discovered that Bogardus was short in his accounts; that 
the terms of this bond released the bonding company from all, 
acts of embezzlement occurring after the discovery of a default ; 
and that the defalcations in question all occurred after September 
19, 1902. 

In making his opening statement of this second defense to the 
jury, counsel said: ‘‘Gentlemen of the Jury: I will prove, in 
addition to what I have already stated, and in addition to what 
has already been brought out in the evidence, that on the 19th 
day of September, 1902, President S. S. Glidden, one of the offi- 
cers of the Spokane Building & Loan Society, discovered a de- 
fault under this bond; that is, he discovered that Mr. Bogardus 
was short in his accounts. Then, under the provisions of the 
bond, which is already in evidence, which provides that we shall 
not be liable for a default occurring after the discovery of a de- 
fault—under that bond we shall ask, upon the evidence that has 
been introduced, and some in addition to that, a verdict at your 
hands on the ground that on the 19th of September, 1902, the 
plaintiff discovered a default under this bond, and that the plead- 
ings themselves show that the acts of embezzlement complained 
of, which they are seeking to hold us for, occurred ‘after that 
date.” Thereupon plaintiffs below moved the court to strike out 
this defense and rule out all evidence thereunder, for the reason 
that the facts therein stated did not constitute a defense. This 
motion the court granted on the ground that the default referred 
to by counsel in his statement was not known or discovered by 
the managing board of the plaintiff corporation, but simply by its 
president. 

It is claimed by the plaintiff in error that the court erred in rul- 
ing out the second affirmative defense, and all evidence there- 
under upon counsel’s opening statement thereof. It is further 
claimed that the court erred in giving instructions 2 and 3 to the 
jury, and in refusing to give instruction 4, asked by defendant. 
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These instructions read as follows: ‘(2) This defense, as pre- 
sented, is manifestly based upon the theory that this contract 
was made in two parts: That the statement made by the plain- 
tiff to the defendant is one part of the contract, and the policy of 
insurance or guaranty issued by the plaintiff to the defendant is 
the corresponding part; but that is not legally a correct theory 
of the case. The parties might have made a contract in that 
form, but that is not what they did do. All their preliminary 
negotiations and correspondence on the subject are merged in 
the policy that was issued, and this is a contract in one part; the 
liability of the defendant is to be determined by what is set forth 
in its policy or bond. Now, this policy refers to these answers to 
the interrogatories, and, so far as the bond itself contains a stipu- 
lation with respect to those parts, that stipulation .is binding upon 
both sides, and the plaintiff is bound by that stipulation. (3) The 
material part of this contract with reference to this defense is con- 
tained in the second paragraph of the first one of the conditions 
annexed to the contract, and reads as follows: ‘That all the rep- 
resentations made by the employer, his or its officers, to the 
surety, are warranted by the employer to be true.’ Now, this is 
presented in the pleadings, and the defense has proceeded as if 
there were a period after the word ‘true,’ and that it was made an 
absolute condition that the answers should be taken as absolutely 
true, or else there was no contract; but the contract, as it is set 
forth and admitted here, is different. There is no period after 
the word ‘true,’ but a semicolon, and what follows thereafter is 
to be taken as a part of the same sentence, and as explanatory 
and as modifying the condition that the answers are to be true. 
Now, this is what is to be taken as true, “That the employee has 
not, to the knowledge of the employer, his or its officers, been in 
arrears or a defaulter in that position covered by this bond or in 
any other position; that the employer, his or its officers, upon 
becoming aware of the employee gambling, speculating, or com- 
mitting any disreputable, lewd or unlawful act, will immediately 
notify the surety in writing.’ By this language the warranty that 
the answers are true is qualified by the condition that they are, so 
far as the employer had any knowledge, to be taken as true, or 
warranted to be true. (4) By the terms of the bond here sued 
upon, and the employer’s statement here in evidence, the Spo- 
kane Building & Loan Society warranted the truth of certain 
statements, and, among other things, the plaintiff warranted the 
truth of the statement that Romaine L. Pogardus had never been 








1904.] Ameriean Bonding Co. vs. Spokane Bldg. & Loan Soc. 839 


short to the society. Now, if you should find that Romaine L. 
Bogardus had, in fact, been short to the society, or, in other 
words, that the statement was not true, then your verdict muo. 
be for the defendant.” 

There are seven assignments of error which are claimed by the 
plaintiff in error to present two questions to be disposed of 
by the court: First. Did the fact that a default was discovered 
under the bond by the president of the Spokane Building & Loan 
Society on September 19, 1902, preclude said society from recov- 
ering for acts of embezzlement occurring after that time? Sec- 
ond. Was it a defense to the action on the bond to prove that 
Bogardus was short in his accounts, did not have proper funds, 
securities, and values on hand to balance, had been in arrears to 
the society, and was in debt to the society at the time the em- 
ployer’s statement was signed? 


Before Gilbert and Ross, C. JJ., and Hawley, D. J. 


W. S. GILBERT, for Plaintiff in Error. 
MARK F. MENDENHALL and ERNEST C. MACDONALD, for 
Defendant in Error. 


HAwLey, D. J. (after stating the facts). 
The answer to the first question propounded by plaintiff in 
error depends upon whether or not the alleged knowledge of the 
president, under all the facts and circumstances of this case can 
be imputed to the corporation defendant. The principles of law 
applicable to this question depend upon the particular facts of 
the given case, the character of the business of the corporation, 
the methods by which its business is conducted, the duties of its 
officers, etc. In the present case the defaulting secretary is 
shown by the record to be the chief managing officer of the cor- 
poration. He collected the dues, had charge of the money, and 
was authorized to pay it out on account of the society by checks 
signed by the president and treasurer. The board of trustees 
was the controlling and governing body of the corporation. 
Among the questions asked and answers given in the employer’s 
statement is the following :— 
Q. 8. (a) Will he [Bogardus] be authorized to pay out of 
the cash in his custody any amount on your account? A. (a) 
Yes, by check of president and treasurer. (b) In what man- 
ner is such authority given? (b) By the trustees. * * * 


Q. 10. (a) How often and to whom will he remit or pay over the 
money received? A. (a) When ordered by the trustees. 
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The statutes of the State of Washington relative to private 
corporations prescribe that all corporate control and manage- 
ment shall be vested in and be exercised by a board of trustees : 
1 Ballinger’s Ann. Codes & St. Wash., § 4255. In the light of 
these undisputed facts, we are of opinion that the knowledge of 
a single officer or trustee, or the president, cannot be imputed to 
the corporation, unless it is affirmatively shown that his knowl- 
edge was brought home to the board of trustees. 

The principles of law applicable to the facts of this case upon 
the point under discussion are so fully stated in Fidelity & De- 
posit Co. vs. Courtney (186 U. S., 342, 360) that we quote at 
length therefrom :— 

“It is well settled that, in the absence of express agreement, 
the surety on a bond given to a corporation, conditioned for the 
faithful performance by an employee of his duties is not relieved 
irom liability for a loss within the condition of the bond by rea- 
son of the laches or neglect of the board of directors, not 
amounting to fraud or bad faith, and that the acts of ordinary 
agents or employees of the indemnified corporation, conniving 
at or co-operating with the wrongful act of the bonded employee, 
will not be imputed to the corporation: United States vs. Kirk- 
patrick (1824), 9 Wheat., 720, 736; Minor vs. Mechanics’ Bank 
(1828), 1 Pet., 46; Taylor vs. Bank of Kentucky (1829), 2 J. J. 
Marsh. (Ky.), 564; Amherst Bank vs. Root (1841), 2 Mete. 
(Mass.), 522; Louisiana State Bank vs. Ledoux (1848), 3 La. 
Ann., 674; Pittsburg, Fort Wayne & Chicago Ry. Co. vs. Shaef- 
fer (1868), 59 Pa., 350, 356; Atlas Bank vs. Brownell (1869), 9 R. 
1., 168. The doctrine of these cases is thus epitomized in 59 Pa., 
o_o 

‘Corporations can act only by officers and agents. They do 
not guaranty to the sureties of one officer the fidelity of the 
others. The rules and regulations which they establish in regard 
to periodical returns and payments are for their own security, 
and not for the benefit of the sureties. ‘The sureties, by execut- 
ing the bond, became responsible for the fidelity of their princi- 
pal. It is no collateral engagement into which they enter, de- 
pendent on some contingency or condition different from the 
engagement of their principal. They become joint obligors with 
him in the same bond, and with the same condition underwritten. 
The fact that there were other unfaithful officers and agents of 
the corporations, who knew and connived at his infidelity, ought 
not in reason, and does not, in law or equity, relieve them from 
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their responsibility for him. They undertake that he shall be 
honest, though all around him are rogues. Were the rule dif- 
ferent, by a conspiracy between the officers of a bank or other 
moneyed institution, all their sureties might be discharged. It is 
impossible that a doctrine leading to such consequences can be 
sound. In a suit by a bank against a surety on the cashier’s 
bond, a plea that the cashier’s defalcation was known to and con- 
nived at by the officers of the bank was held to be no defense: 
Taylor vs. Bank of Kentucky, 2 J. J. Marsh., 564.’ 

“So, also, in 3 La. Ann. (674), the court, after suggesting the 
distinction between the knowledge of the governing body of a 
bank, the board of directors, of the default of a bonded employee, 
and the knowledge of such default by another officer or em- 
ployee, not communicated to the board, thus tersely stated the 
applicable doctrine (page 684): ‘It cannot be said that if one 
servant of a bank neglects his duty, and by his carelessness per- 
mits another servant of the bank to commit a fraud, the surety 
of the fraudulent servant shall be thereby discharged.’ 

“And see American Surety Co. vs. Pauly (170 U. S., 156, 157) 
and cases cited. In other words, the principle of law discussed in 
the case of the The Distilled Spirits (11 Wall., 356, 20 L. Ed., 167; 
viz., that the knowledge of an agent is in law the knowledge of his 
principal, is.intended for the protection of the other party (actu- 
ally or constructively) to a transaction for and on account of the 
principal had with such agent. In the very nature of things, such 
a principle does not obtain in favor of a surety who has bonded 
one officer of a corporation, so as to relieve him from the obliga- 
tions of his bond, by imputing to the corporation knowledge 
acquired by another employee, subsequent to the execution of 
the bond (and from negligence or wrongful motives, not disclosed 
to the corporation), of a wrong committed by the official whose 
faithful performance of duty was guarantied by the bond. As the 
rule of imputation to the principal of the knowledge of an agent 
does not apply to such a case, it must follow that it can only ob- 
tain as a consequence of an express provision of the contract of 
suretyship.” 

2. Was it a defense to the action on the bond to prove that 
Bogardus was short in his accounts, did not have proper funds, 
securities and values on hand to balance, had been in arrears to 
the society and was in debt to the society at the time the em- 
ployer’s statement was signed? The answer to this question de- 
pends upon the interpretation to be given to certain provisions 
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in the bond, and to certain answers given in the employer’s state- 
ment; the contention of the plaintiff in error being that the de- 
fendant thereby warranted that Bogardus had never been short 
in his accounts to the defendant; that he was not at that time in 
debt to the defendant; that he had proper funds, securities and 
values on hand to balance his accounts. By referring to the 
statement of facts, it will be seen that the language of the em- 
ployer’s statement is, “Is there now, to your knowledge, any 
shortage due you by the applicant?” and that the language of 
the provisions of the bond is that the employee “has not, to the 
knowledge of the employer, his or its officers, been in arrears or 
a defaulter.” In the light of the language contained in the state- 
ment of the employer, and in the condition of the bond, we are of 
opinion that instructions 2 and 3, as given by the court, were 
correct, and that the fourth instruction was properly refused be- 
cause of the error therein stated that “the plaintiff warranted the 
truth of the statement that Romaine L. Bogardus had never been 
short to the society.” The instructions of the court in this case 
were in accord with the principles announced by the Court of 
Appeals in Supreme Council Catholic K. of A. vs. Fidelity & 
Casualty Co., 11 C. C. A., 96. The court in that case said :— 

“ The defendant company offered to show that O’Brien was 
short on the 25th of April, 1891, about $40,000. It,also offered 
to show that O’Brien was short in the funds of the order $61,000 
at the time of the application for this bond. Upon objection the 
evidence was excluded. If this condition of O’Brien’s affairs 
was unknown to the plaintiff order at the time this bond was 
applied for and accepted, such evidence would have been wholly 
immaterial. The only representation made by Mr. Coleman, and 
referred to in the contract as being the basis of contract, was in 
answer to question 13 of the statement delivered to the defendant 
company. That question was this: ‘When were the accounts. 
last examined, and were they in every respect correct?’ To this 
question Mr. Coleman answered: ‘ May, 1891, and reported 
correct by examiners—three supreme trustees.’ This evidence 
tended in no way to show that Mr. Coleman’s answer was un- 
true. His representation was that three examiners had exam- 
iner O’Brien’s accounts, and reported his accounts correct. 
Now, if such an examination was made, and such a report was 
made to the council of the order, Mr. Coleman’s representation 
was in no respect untrue. The particular offer covered by this 
exception embraces no offer to show that Mr. Coleman, or any 
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other officer of the order, at the time this bond was applied for, 
knew that Mr. O’Brien was a defaulter.” 

But if it could be considered that the employer’s statement 
and the provisions of the bond were fairly susceptible of two 
constructions, one favorable to the defendant in error, and the 
other favorable to the plaintiff in error, the instructions of the 
court would still be correct, for, as is stated if American Surety 
Co. vs. Pauly (170 U. S., 133, 144) :— 

“ The former, if consistent with the objects for which the bond 
was given, must be adopted, and this for the reason that the in- 
strument which the court is invited to interpret was drawn by the 
attorneys, officers or agents of the surety company. This is a 
well-established rule in the law of insurance: National Bank 
vs.. Insurance Co., 95 U. S., 673; Western Ins. Co. vs. Cropper, 
32 Pa., 351, 355; Reynolds vs. Commerce Fire Ins. Co., 47 N. Y., 
597, 604; Travelers Ins. Co. vs. McConkey, 127 U. S., 661, 666; 
Fowkes vs. Manchester, etc., Life Ass’n, 3 Best & S., 917, 925. 
As said by Lord St. Leonards in Anderson vs. Fitzgerald (4 H. 
L. Cas., *484, *507): ‘ It [a life policy] is, of course, prepared by 
the company, and if, therefore, there should be any ambiguity in 
it, must be taken, according to law, most strongly against the 
person who prepared it.’ ” 

There is no sound reason why this rule should not be applied 
in the present case. The object of the bond in suit was to indem- 
nify or insure the defendant in error against loss arising from 
any act of fraud or dishonesty on the part of Romaine L. Bo- 
gardus in connection with his duties as secretary. That object 
should not be defeated by any narrow interpretation of its pro- 
visions, nor by adopting a construction favorable to the plaintiff 
in error if there be another construction equally admissible under 
the terms of the instrument executed for the protection of the 
defendant in error. As was said by the court below, in refusing 
the motion for a new trial +— 

“If bonding corporations are to be sustained by the business 
interests of this country as being useful and worthy of support, 
they should be required to meet their obligations in all such 
cases as we have presented in this record.” 

The judgment of the Circuit Court is affirmed, with costs. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


CONNER ET AL. 
v8. 


MANCHESTER ASSUR. CO. oF MANCHESTER, ENG.* 


The statute of California requires every warranty to be incorporated in 
the policy, or in some instrument referred to by it and signed by the 
insured. A certificate was issued, insuring grain, which was subject 
to the conditions of an open policy, not so signed. The latter pro- 
vided that it should not be liable for losses caused by order of the 
civil authorities. 

Held, That this provision was not a warranty, and therefore, invalid under 
the statute. 

Held, That where the open policy was in possession of insured, he was 
bound by its provisions, though ignorant of them. 

Held, That where the insured grain was burned by a fire legally started 
on other land, by order of the authorities, to destroy insects, and 
which got beyond control, the company was not liable. 


In Error to the Circuit Court of the United States for the 
Northern District of California. 


Statement of facts by GILBERT, C. J. 

On June 9, 1902, the defendant in error, in consideration of a 
premium paid it by the plaintiffs in error, executed and delivered 
to them a certificate of insurance, certifying that in consideration 
of the payment of said premium, it insured them against loss or 
damage by fire to the amount of $3,300 on their interest in a cer- 
tain grain crop situated on certain described premises. The 
certificate proceeded to recite that it was understood and agreed 
that the insurance “is subject to all the terms and conditions em- 
braced in open policy numbered 3,301,070, which is made a part 
hereof to the amount specified herein.” Among the terms and 
conditions embraced in said open policy so referred to in the 
certificate were the following: ‘This company shall not be lia- 
ble for loss caused directly or indirectly by invasion, insurrection, 
riot, civil war or commotion, or military or usurped power, or 
by order of any civil authority.” The plaintiffs in error did not 
at any time see the said “open policy,” nor did they know of the 
conditions thereof prior to the fire hereinafter referred to, and 
said policy always was in the exclusive possession of the defend- 


° Decision rendered, May 23, 1904. 
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ant in error. In the month of June, 1902, lands in the county in 
which the Iand referred to in the certificate is situated were 
threatened with public disaster by a plague of grasshoppers, and 
on June 17, 1902, the board of supervisors of said county made 
an order referring to the threatened danger from said pest, and 
reciting that the only practical method of destroying the same 
and saving the orchards and vineyards in said county was by 
burning the grass upon certain pasture land, and ordering that 
the grass thereon be condemned and destroyed by fire. The 
order was carried out, and the fire was started at a point from 
three to four miles distant from the land upon which the grain of 
the plaintiffs in error was situated, but it got beyond control and 
reached the land of the plaintiffs in error, and burned their grain 
insured as aforesaid, and no other fire contributed to the loss. 
On these facts the Circuit Court, on an action brought to recover 
on the policy, denied the right of the plaintiffs in error to re- 
cover. 


ROSENBAUM & SCHEELINE, for Plaintiffs in Error. 
GOODFELLOW & EELLS, for Defendant in Error. 


GILBERT, C. J. (after stating the facts as above, delivered the opin- 
ion of the court). 

It is contended on behalf of the plaintiffs in error that they 
are not bound by the terms and conditions expressed in the 
“open policy” referred to in the certificate of insurance, for the 
reason that they never assented thereto, and that said provisions 
were not contained in the instrument which they received from 
the insurance company. They rely upon the following sections 
of the Civil Code of California :— 


Sec. 2605. Every express warranty, made at or before the 
execution of a policy must be contained in the policy itself, or 
in another instrument signed by the insured, and referred to in 
the policy, as making a part of it. 


Sec. 2607. A statement in a policy, of a matter relating to 
the person or thing insured, or to the risk, as a fact, is an ex- 
press warranty thereof. 


Sec. 2608. A statement in a policy, which imports that it is 
intended to do or not to do a thing which materially affects the 
risk, is a warranty that such act or omission shall take place. 


It is contended that, under these provisions of the code, the 
stipulation referred to in the so-called “open policy,” that the 
insurance company should not be liable for loss caused directly 
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or indirectly by order of any civil authority, is a warranty, and is 
therefore no part of the insurance contract, since it was not con- 
tained in the policy itself, nor in another instrument signed by 
the insured and referred to in the policy as making a part of it. 
We do not think the statute was intended to create any new 
definition of a warranty in insurance. In Bouvier’s Law Dic- 
tionary it is said that a warranty in insurance is “a stipulation or 
agreement on the part of the insured party, in the nature of a 
condition ;” and in Phillips on Insurance (§ 754) it is said :— 

“An express warranty is an agreement expressed in the policy, 
whereby the assured stipulates that certain facts are or shall be 
true, or certain acts shall be done relative to the risk. It may 
relate to an existing or past fact, or be promissory and relate to 
the future.” 

Section 2605 of the Civil Code of California was evidently in- 
tended to express in statutory form the rule that no express 
warranty made by the insured shall affect the contract of insur- 
ance, unless it be contained in the policy or in the application, or 
some other instrument signed by the insured and made a part of 
the contract, and is in effect an affirmance of the generally 
accepted doctrine applicable to such contracts. Section 2607 
proceeds to define an express warranty in insurance, and declares 
it to be a statement of a matter relating to the person or thing 
insured, or to the risk, as a fact. Its language is entirely com- 
patible with the ordinary definition of warranty as given in the 
authorities above cited. A stipulation in an insurance policy 
providing that the company shall not be liable for loss from cer- 
tain specified causes is not a warranty, as that term is generally 
used in fire insurance contracts, nor is it, under the terms of the 
statute, a statement of a fact relating to the person or thing in- 
sured, or to the risk. A warranty in such insurance contracts is 
a statement of fact made by the insured, on which the insurer 
relies, and on the strength of which he enters into the contract. 

The plaintiffs in error cite Levi vs. Allnutt (15 East, 207); 
Levy vs. Vaughn (4 Taunton, 387), and Oom vs. Taylor (3 
Camp., 207), in which it appears that in certain marine policies of 
insurance stipulations similar to that contained in open policy 
No. 3,301,070 were denominated “warranties.” In the first two 
cases the policies contained the stipulation, “ Warranted free 
from confiscation by the government in the ship’s port or ports 
of discharge.” In the third case the stipulation was, “ War- 
ranted free of capture and seizure in the port of discharge.” But 
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it will be observed that while these so-called “warranties” are in 
their substance exemptions of the insurance companies from 
liability from the specified causes, they are, in form, undertakings 
upon the part of the insured, and not upon the part of the in- 
surer; and this fact undoubtedly accounts for the use of the 
term “warranted’”’—a use not in harmony with the generally ac- 
cepted meaning of the word in modern policies of fire insurance. 

The plaintiffs in error rely upon the decision of the Supreme 
Judicial Court of Massachusetts in Eastern Railroad Co. vs. Re- 
lief Fire Ins. Co. (98 Mass., 420), but the statute of California, it 
is to be regretted, differs materially from that of Massachusetts. 
The latter adopts the salutary provision that, in fire insurance, 
“the conditions of the insurance shall be stated in the body of the 
policy, and neither the application of the insured, nor the by-laws 
of the company, shall be considered’ as a warranty or a part of 
the contract, except so far as thev are incorporated in full into 
the policy, and so appear on its face before the signatures of the 
officers of the company.” The court in that case pointed out the 
beneficent features of the statute, and said that its purpose was 
to prevent just claims under policies of insurance against loss by 
fire from being defeated by the provisions of other documents 
which the courts had previously been obliged to hold to be bind- 
ing on the assured, because in law a part of the contract of which 
he often had no actual knowledge or appreciation. The plaintiffs 
in error cite this expression of the court as applicable to their 
case, and advert to the fact that they paid for and accepted the 
certificate of insurance, which declared in general terms that 
they were insured against loss by fire, but which elsewhere re- 
ferred to another instrument, presumably a blank form of policy, 
containing certain limitations of the risk assumed, which policy 
they never saw, and the terms of which they never knew. To 
that contention the law makes this answer: The plaintiffs in 
error accepted an instrument which contained a reference to 
another instrument in which were embodied the limitations, and 
which were made a part of the contract. They were presumed to 
know the contents of the paper which they received, and if they 
had read it they would have observed that it referred to and 
adopted the provisions of the other instrument. They had the 
right to demand an inspection of that instrument, and, if inspec- 
tion had been refused, to decline to enter into the contract. 

It is contended, further, that the property was not directly or 
indirectly destroyed by order of civil authority; that there was 
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no law authorizing the supervisors of a county to destroy the 
property of the citizens thereof; and that the property of the 
plaintiffs in error was destroyed by accident or neglect, and with- 
out their fault. The record of the findings of the trial court 
shows that the fact was established that the fire was started un- 
der an order of the supervisors of the county. The statutes of 
California of 1897 (pp. 465, 466, c. 277) confer authority upon the 
supervisors of a county to provide for the destruction of insects 
injurious to fruit trees, vines or plants, and to make and enforce 
local police, sanitary and other regulations not in conflict with 
general laws. [ut whether or not there was lawful authority to 
start the fire which indirectly caused the damage in this case, 
there was de facto authority. The order was, in fact, made, and 
made by the officers to whom the said powers were given, and 
thereby the loss occurred. This, we think, excuses the insurance 
company: Barton vs. Home Ins. Co., 42 Mo., 156. The 
facts that the loss was the result of a fire started on other prop- 
erty, and that the property of the plaintiffs in error was not 
ordered to be burned, do not render the exemptions of the policy 
inapplicable. There was but one fire. It was ordered by civil 
authority. It indirectly caused the loss, and there was no inter- 
vening cause: Insurance Co. vs. Boon, 95 U. S., 117; Grand 
Trunk R. R. Co. vs. Richardson, 91 U. S., 454; Krippner vs. 
Biebl, 28 Minn., 139. 
The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF WASHINGTON. 


BARTLETT Er ux. 
vs. 
BRITISH AMERICA ASSUR. CO.* 


The policy provided that it should be void “if the building be or become 
vacant, and so remain for ten days.” 

Held, That the provision amounted to a stipulation that, if vacant at the 
inception of the contract, it should not remain so for more than ten 
days, and was not waived because the building was vacant at the time 
of issuing the policy without the knowledge of the insurer, or be- 
cause it failed to inquire about it. 


Appeal from Superior Court, Yakima County. Action by C. 
H. Bartlett and wife against the British America Assurance 
Company. Judgment for defendant. Plaintiffs appeal. 


WHITSON & PARKER, for Appellants. 

GRAVES & ENGLEHART, for Respondent. 

HADLEY, J. 

On March 28, 1902, appellants were the owners of a dwelling 
house in North Yakima, and on said date the respondent issued 
its policy of insurance upon said house in the sum of $400, 
whereby it undertook to insure against loss or damage by fire for 
a peried of three years from said date. The house was unoccu- 
pied at the time the policy was issued—a fact unknown to re- 
spondent—and it also appears that appellants had not actual 
knowledge that it was vacant. No representations were made 
by appellants upon that subject when their application was made, 
or when the policy was issued, and no information thereon seems 
to have been asked by respondent. The policy contained the 
following provision :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon, or added hereto, shall be void * * * ifa 
building herein described, whether intended for occupancy by 
owner or tenant, be or become vacant or unoccupied, and so 
remain for ten days. 

No agreement was made for an extension of time for the house 
to remain vacant. It remained unoccupied until the 5th day of 
May, 1902, when it was destroyed by fire. Demand for payment 
was made by appellants, and refused by respondent. This suit 





* Decision rendered, August 3, 1904. 
Vol. XXXIII.—54. 
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was brought to recover the amount mentioned in the policy. 
Respondent interposed the defense that the house had remained 
vacant for a period of more than ten days without its permission, 
in violation of the terms of the above-quoted provision in the 
policy, and it brought into court for the use of appellants the 
amount of premium paid. ‘The cause was tried by the court with- 
out a jury, the jury being waived. The trial resulted in a judg- 
ment dismissing the action. The plaintiffs have appealed. 

The only question to be examined is whether appellants are 
precluded from recovery by reason of the.said provision in the 
policy. It is the position of appellants that, inasmuch as the 
house was vacant when the policy was issued, respondent there- 
fore waived that provision in the contract. It would seem that 
respondent should not be charged with having waived the ques- 
tion of occupancy, when it had not even knowledge that the 
building was unoccupied. But appellants urge that, since no in- 
formation was asked upon that subject, and no representations 
were made, said requirement was therefore waived. We think, 
under the terms of the policy, it'was wholly immaterial to re- 
spondent whether the building was vacant or occupied at the 
time the policy was issued. In either case it undertook to bind 
itself for a period of ten days. The contract provided that the 
policy should become void if the building should then be or 
should thereafter become vacant, and should so remain for ten 
days. It will be observed that the policy did not require that the 
property should be then occupied, but rather that if it was then 
unoccupied, and remained so for ten days, without respondent’s 
consent, it should become void. The contract, by its terms, was 
undoubtedly good against loss which might have occurred within 
ten days, but not for loss occurring after that time, unless re- 
spondent had consented to an extension of the period of vacancy. 
The said provision of the contract seems to be plain and unam- 
biguous, and the facts bring this case squarely within it, thus 
rendering the policy void. The following authorities are directly 
in point: England vs. Westchester Fire Ins. Co. (Wis.), 51 N. 
W.,.954; Connecticut Fire Ins. Co. vs. Tilley (Va.), 14 S. E., 851; 
Thomas vs. Hartford Fire Ins. Co. (Ky.), 53 S. W., 297. Appel- 
lants cite authorities to the point that an insurance company is 
estopped from asserting the invalidity of its policy at the time it 
was issued for the violation of any of the provisions of the policy, 
if, at the time it was issued, such violation was known to the com- 
pany or it agent. Such authorities are not pertinent here, for the 
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reason that the insurance company in this case does not seek to 
claim that its policy was for any reason void at the time it was 
issued. It admits that the policy was binding at the beginning, 
and remained so until rendered void by appellants’ failure to 
comply with a plain and mandatory condition. Moreover, the 
violation of the condition was not known to respondent when it 
issued the policy, and could not have been known, since it could 
not foresee that appellants would permit the property to remain 
vacant for more than ten days. Appellants insist that, by re- 
spondent’s failure to inquire as to the vacancy, it occupies the 
same position in law as if it had inquired and ascertained the 
truth. It matters not to the respondent, however, what was the 
fact upon that subject. It was willing to insure the property, 
even though vacant, for a period of ten days, but for no longer 
time without its permission. It so provided in its contract. Ap- 
pellants are chargeable with knowledge of the provision, and also 
that their property was vacant. They were therefore bound to 
know that the policy would become void after ten days if the 
property still remained vacant. 

We think that under the contract and attending facts, the judg- 
ment was right, and it is affirmed. 

Mount and Anders, JJ., concur. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
THIRD CIRCUIT. 
ARTER 


NORTHWESTERN MUT. LIFE INS. CO. 
OF MILWAUKEE.* 


A statute requiring a copy of the application to be attached to a policy is 
sufficiently complied with by a photographic copy which, though re- 
duced in size, is legible. 


In Error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 


Before Dallas and Gray, C. JJ. and Kirkpatrick, D. J. 


J. W. KINNEAD, for Plaintiff in Error. 
H. A. MILLER, for Defendant in Error. 


DALLAS, C. J. 
This was an action by Lydia B. Arter (plaintiff in error) against 


the Northwestern Mutual Life Insurance Company (defendant 
in error) to recover upon a policy of insurance upon the life of 
her husband, Winfield S. Arter, who died upon December 27, 
t901. The defense was that, within two years from the date of 
his application for the insurance, he had died by his own hand, 
and that, therefore, the company was not liable, because the ap- 
plication (which was expressly made a part of the contract) con- 
tained the following agreement :— 


It is hereby declared and agreed all the statements and an- 
swers written in this application, marked Part I., as well as 
those to be made to the medical examiner, marked Part IL., 
are warranted to be true and full and fair answers to the ques- 
tions, and are offered to the company as a consideration for 
the contract of insurance, which shall not take effect until the 
first premium shall have been actually paid during the life of 
the person herein proposed for insurance, and while he is in 
good health. It is also agreed that if within two years from 
the date hereof, | shall pass south of the Tropic of Cancer, or 
be personally engaged in blasting, mining or sub-marine op- 
erations, or in the production of highly inflammable or ex- 
plosive substances, or in switching or coupling or uncoupling 
cars, or be employed in any capacity on the trains of a railroad 


* Decision rendered, June 13, 1904. 
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except as passenger or sleeping car conductor, mail agent, ex- 
press messenger or baggage master, or in ocean navigation, 
or shall enter or be engaged in any military or naval service 
(except in time of peace), without a written permit therefor 
signed by the president or secretary of the company, or shall, 
within the said two years, either undertake an aerial voyage, 
or die in consequence of a duel, or, whether sane or insane, die 
by my own hand, then, and in every such case, any policy 
issued on this application shall be null and void. 

A Pennsylvania statute (Act May 11, 1881, P. L., 20) provides 
{section 1) :— 

That all life and fire insurance policies upon the lives or 
property of persons within this commonwealth, whether issued 
by companies organized under the laws of this state or by 
foreign companies doing business therein, which contain any 
reference to the application of the insured * * * either as 
forming part of the policy or contract between the parties 
thereto, or having any bearing on said contract, shall contain 
or have attached to said policies correct copies of the applica- 
tion as signed by the applicant, * * * and unless so at- 
tached and accompanying the policy no such application * * * 
shall be received in evidence in any controversy between the 
parties to, or interested in, the said policy, nor shall such ap- 
plication or by-laws be considered a part of the policy or con- 
tract between such parties. 

The only substantial point presented by this record is whether 
the court below was in error in instructing the jury, with refer- 
ence to the foregoing statutory provision, that a correct copy of 
the application was attached to the policy in suit, and in declin- 
ing to submit that question to the jury. There was, in fact, a 
photographic copy attached to the policy which comparison 
with the original demonstrates to be a correct one, and the only 
testimony upon the subject was that it is so. Therefore, if there 
were nothing more in the case, it would be difficult to assign any 
rational ground for objection to the action of the court; but the 
real subject of complaint is, not that the copy is not a correct 
one, but that it is not legible, and it has been not unreasonably 
urged that, in fairness to the insured, the original should not 
have been so greatly reduced in the reproduction. But the 
learned trial judge appears to have experienced no difficulty in 
reading it, and, although it has become somewhat blurred— 
probably since the trial—we, too, have been able to read it. 
Under these circumstances there was nothing to be left to the 
jury. The photographic print was certainly “correct,” and, in 
the absence of any specific designation or description in the 
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statute, we know of no more apt test by which to determine 

whether it should be regarded as a “copy” than that supplied by 

Stephen (Dig. of Ev., p. 3), in defining the word “document,” 

which, he says, “means any substance having any matter ex- 

pressed or described upon it by marks capable of being read.” 
The judgment of the Circuit Court is affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


DWYER 
ve. 
MUTUAL LIFE INS. CO. or New Yor«k.* 


Parties to the insurance contract are not restricted in the provisions 
which they may incorporate in the absence of statutory prohibition, 
and the warranty of their truth makes them material, whether other- 
wise so or not. 


Where a party refused to accept a policy on account of its provisions, and 
these are subsequently changed, and he accepts it, this is proof, in 
the absence of fraud, that he had knowledge of its terms. 


The insured agreed in the application, which was made part of the con- 
tract, that his statements to the medical examiner were warranted to 
be true. He stated that he had last consulted a certain physician for 
a cold, whereas he had subsequently consulted another for a severe 
cough and the grip. 


Held, That this was a breach of warranty, and there could be no recovery. 


Exceptions from Superior Court. Assumpsit by Timothy D, 
Dwyer against the Mutual Life Insurance Company of New 
York on a life insurance policy. Verdict directed for defendants, 
and case transferred from the Superior Court on plaintiff’s ex- 
ceptions. 


Joun O'NEILL, for Plaintiff. 
OLIVER E. BRANCH, for Defendants. 
Parsons, C. J. 

The defendants deny liability upon the policy of insurance in 
suit, upon the ground that the undisputed evidence discloses a 
breach of an express warranty in the contract, necessarily fatal 
to its validity as matter of law. They further contend that the 
evidence does not disclose such insurable interest in the plain- 
tiff as to enable him to maintain the action. The exception to 


the verdict ordered for the defendants raises the question 
* Decision rendered, June 7, 1904. 
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whether there was any evidence which should have been sub- 
mitted to the jury upon each proposition. 

In the absence of statutory prohibition, of which no claim is 
made, “parties to insurance, like parties to other contracts, may 
* * * incorporate into their contract such conditions, whether 
apparently material or immaterial, as they see fit. If the assured 
has in express terms stipulated and warranted that a certain fact 
is true, that warranty makes the fact a material one, and, how- 
ever immaterial it may seem in other respects, an indispensable 
condition in the compact. * * * ‘Such express warranty is 
always a part of the policy, but, like any other part of the ex- 
press contract, may be written in the margin, or contained in 
proposals or documents expressly referred to in the policy, and 
so made a part of it. * * * But while this unquestionable 
effect is given to express warranties or conditions, when ascer- 
tained, it is a well-established doctrine of the law of insurance 
that not every representation made by the assured in his applica- 
tion or treaty for a policy is of that nature. In order to have 


such an effect, the representation must be material, or * * * 
the fact represented must be ‘one upon which the parties can 
be presumed to have proceeded in making the contract.’ * * * 


‘A false representation cannot avoid the policy, unless it be on a 
point material to the risk:’” Boardman vs. Ins. Co., 20 N. H., 
551, 555. As to the foregoing principles, there is no controversy 
in the authorities. The falsity of a statement which the parties 
have expressly warranted to be true, or agreed shall constitute a 
material part of the contract, avoids the policy; while, if the 
parties have not agreed that the statement shall be considered 
material, the policy is not affected, unless the misstatement is in 
a matter of fact material to the risk assumed by the insurer: 
May, Ins., §§ 156, 170, 183; Ball vs. Ass’n, 64 N. H., 291; Camp- 
bell vs. Ins. Co., 98 Mass., 381; White vs. Society, 163 Mass., 
108, 114; Pawson vs. Watson, Cowp., 785, 787; De Hahn vs. 
Hartley, 1 D. & E., 343. The plaintiff refused to accept the 
policy in the form in which it was first made out, and it was after- 
ward changed to avoid his objection. From his subsequent ac- 
ceptance of the policy, and his commencement of a suit upon it, 
it must be held, in the absence of fraud or imposition, that the 
plaintiff had notice of, understood, and agreed to, and is bound 
by, the terms, limitations and conditions contained therein: 
Brown vs. Ins. Co., 59 N. H., 298, 307; Davis vs. Ins. Co., 67 N. 
H., 335, 338. 
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The policy states that it is issued in consideration of the appli- 
cation, which is made a part of the contract. The plaintiff hav- 
ing, by the acceptance of the policy, expressly assented that a 
portion of the contract was contained in the application, it is 
immaterial whether he acquainted himself with the contents of 
the application or not. He had the power to so agree, and, un- 
less he was induced to make the agreement by fraud or imposi- 
tion, is bound by his agreement and by the stipulations of the 
application: Monitor Mutual Ins. Co. vs. Buffum, 115 Mass., 
343, 345: Grace vs. Adams, 100 Mass., 505. The application 
contained the clause following :— 


I hereby agree that all the following statements and answers, 
and all those I make to the company’s medical examiner, in 
continuation of this application, are by me warranted to be 
true. 


Following this are certain questions and answers, the whole 
being subscribed by the insured, the plaintiff's brother. There is 
no claim that any statements made in the application are untrue. 
The opposite side of the sheet, containing the application, is 
headed “Medical Examiner’s Report,” and contains a large num- 
ber of questions and answers, and a certificate signed by the in- 
sured that his answers have been correctly recorded by the 
medical examiner. The third question, which was answered in 
the negative, is: ‘‘Have you had any of the following diseases ?” 
among which are enumerated “(e) chronic or persistent cough or 
hoarseness, or spitting or coughing of blood, asthma or short- 
ness of breath, or any chest or lung disease,” and “(n) gravel, 
bladder or kidney disease.” There was evidence that at various 
times the insured had suffered from a cold and cough, and had 
been attended by a physician, to whom he complained at one 
time of shortness of breath, existing for some two months, and 
that at another time he complained of urinary incontinence. 
Whether this evidence is sufficient to conclusively establish, as 
matter of law, the existence of any of the affections enumerated 
to such an extent as to constitute disease within the fair mean- 
ing of the contract, is not considered, because a portion of the 
answers included under the next two questions are false beyond 
dispute. The questions and answers are :— 

(4) Give name and address of physician last consulted. A. 


Dr. G. Morey, Manchester, N. H. (a) When was he consulted? 
A. March, 1899. (b) State nature of complaint. A. Cold. 


4 


(c) Duration of complaint. A. Few days. (5) What are the 
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full particulars of any other illness or injury you have had, giv- 

ing date, duration and remaining effects, if any? A. None. 

It was conceded that the last physician whom the insured con- 
sulted was Dr. Wheat. There was evidence that he was treated 
by Dr. Murray at some time in 1899, and the evidence was not 
conclusive that he was not treated by Dr. Morey; for though 
the doctor, who was called as a witness, stated that he had no 
recollection or record of having treated the insured, he declined 
to testify that he was not consulted by him. The plaintiff, how- 
ever, testified that he was present at the medical examination, 
and that his brother told the examiner that he had been treated 
by Dr. Wheat and Dr. Murray. The application contains no 
warranty of the verity of the medical examiner’s record, and, un- 
less estopped by the insured’s certificate to its correctness, the 
conflict in the evidence would present a question of fact: Mu- 
tual Life Ins. Co. vs. Robison, 7 C. C. A., 444. But the answer 
to the remainder of the question, as the case is understood, is 
conceded to have been untrue. The insured did not last consult 
a physician in March, 1899, for a cold of a few days’ duration, 
but did consult Dr. Wheat January 6 and 20, April 2, 3 and 5, 
May 3 and 10, and June 1, 1900. During this time he was treated 
for a cough, which was severe at times, and for grip. Upon the 
undisputed evidence it could not be found that the last time the 
insured consulted a physician was in March, 1899, for a cold of a 
few days’ duration, nor could it be found that the insured had 
had no illness other than a cold for a few days in March, 1899. 
As the jury could not find the statements were true, there was a 
breach of the warranty of their truth, and the verdict was prop- 
erly ordered for the defendants. 

The plaintiff, however, claims that the statements were not 
warranties, but were representations which would not avoid the 
policy unless fraudulently made or material to the risk. 
Whether the parties have agreed that a particular statement shall 
be a material part of the contract—a warranty instead of a repre- 
sentation—is a question of the interpretation of the contract, 
and in some cases the ascertainment of their intent in this re- 
spect may be a matter of difficulty; but where, as in this case, 
the untrue statements are expressly described as “warranties,” 
there is little room for speculation as to what was meant. But 
since the question is the intent of the parties, it has been held 
that, even where, by the letter of the contract, the statements 
are made warranties, “that fact is not necessarily controlling, if 
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they are not warranties within its fair meaning and spirit. With 
respect to questions that relate to matters which the insurer 
must know are not within the personal knowledge of the appli- 
cant, and with respect to those that call, not for definite state- 
ments of fact, but for statements of belief or opinion (as, for in- 
stance, whether the applicant has ever had a certain obscure 
disease), the letter of the contract is to be controlled by its spirit 
and purposes, and the answers will be held warranties only of 
the bona fide belief and opinion of the applicant:” Dimick vs. 
Ins. Co. (N. J. Err. & App.), 55 Atl., 291, 294. If this principle 
is sound, and could avail the plaintiff as to the inquiries relating 
to diseases had by the insured, it will not avail as to the inquiry 
as to the occasion of his last consulting a physician, which called 
for a mere matter of fact within the knowledge of the applicant. 
The conipany had a right to require, as a condition precedent to 
entering into the contract, that they should be truthfully in- 
formed as to how recently the applicant had need of medical ad- 
vice. The statement was expressly made material to the con- 
tract, and is false beyond dispute. There is, therefore, no occa- 
sion to consider the question of insurable interest. 
Exception overruled. 
Bingham and Young, JJ., did not sit. The others concurred. 
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SUPREME COURT OF IOWA. 


GURNETT 
vs. 


ATLAS MUT. INS. CO.* 


Knowledge on the part of the agent soliciting the insurance, that the 
amount applied for would make the total insurance in excess of 
three-fourths of the value, was a waiver of the policy provision limit- 


ing it to that amount. 

A policy provision giving the insured the option of canceling the policy, 
in case of other insurance that is permitted, when invalid, relates to 
insurance subsequently procured. 


A statute provided that policy provisions fixing the amount of liability to 
a pro rata with other insurance should apply only to valid and col- 
lectible insurance. 


Held, That where such insurance was invalid, the statute applied, though 
the insurer issuing it treated it otherwise, or paid something in com- 
promise to avoid litigation. 


Appeal from District Court, Webster County. The defendant 
insured the plaintiff's property in the sum of $1,500 for one year, 
from February 9, 1902, and it was destroyed by fire June Io, 
1902. In an action for the indemnity stipulated, the defendant 
interposed certain defenses, all of which were resolved against it 
by the jury. Judgment was entered accordingly, and it appeals. 


BERRYHILL & HENRY, for Appellant. 
HEALY Bros. & KELLEHER, for Appellee. 
LADD, J. 
The policy of insurance sued on contained the following condi- 
tions :-— 


The total insurance permitted not to exceed at any time 
three-fourths of the cash value of the property insured and to 
be concurrent herewith. * * * It is understood, and the 
insured by accepting this policy so agrees, unless permission 
signed by the secretary be indorsed hereon or added to, or at- 
tached hereto, if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, 
on property covered in whole or in part by this policy, in ex- 
cess of the amount permitted above, or in case the other insur- 
ance is permitted and the additional insurance be not valid and 
shall be held to be an election upon the part of the insured to 
collectible insurance, * * * then, and in either such case, it 


* Decision rendered, July 13, 1904. 
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cancel said policy and the same shall be void and shall stand 

canceled upon the happening of any of the foregoing events. 

* * * This company shall not be ‘liable under this policy for 

a greater proportion of any loss on the described property 

* * * than the amount hereby insured shall bear to the whole 

insurance, whether valid or not, by solvent or insolvent insur- 

ers, covering said property. 

There was other insurance amounting to $2,700, of which a 
policy of $1,000 issued by the Des Moines Fire Insurance Com- 
pany was invalid, because the additional insurance exceeded that 
permitted. The plaintiff received something from it, however, in 
settlement of his claim of loss. The jury, in answer to special 
interrogatories, found the value of the property to have been 
$5,000 at the date of the policy and $3,070.97 when destroyed. 
It will be observed that when destroyed, the property, valued at 
$3,070.97, was insured for $4,200, and therefore that the insur- 
ance exceeded three-fourths of the value. For this reason the 
appellant insists that the policy was void. Doubtless this would 
be true, were defendant in a situation to urge the defense. The 
principle is well settled that, when an insurance policy contains a 
condition which renders it void at its inception, and this is known 
to the insurer, it will be held to have waived such condition by 
receiving the premium and issuing its policy: Williams vs 
Niagara Fire Ins. Co., 50 Iowa, 561, 568; Carey vs. Home Ins. 
Co., 97 lowa, 619; Hagan vs. Merchants’ Ins. Co., 81 Iowa, 321, 
331. See, also, Independent School Dist. vs. Fidelity Ins. Co., 
113 lowa, 65; Fitchner vs. Fidelity Mutual Fire Ass’n, 103 Iowa, 
276. The evidence without dispute showed that when the de- 
fendant’s agent negotiated the insurance he was informed that 
the property was worth but $5,000, and it was then covered by 
three policies issued by other companies, amounting in the ag- 
gregate to $2,700. Knowledge of the agent is to be imputed to 
the company, and in issuing its policy of $1,500 in addition to the 
above amount the defendant must be held to have done so, know- 
ing that this increased the insurance to more than three-fourths 
of the value of the property. The law is charitable enough to 
assume, in the absence of any showing to the contrary, that an 
insurance company intends to execute a valid contract in return 
for the premium received; and when the policy contains a condi- 
tion which renders it void at its inception, and this result is 
known to the insurer, it will be presumed to have intended to 
waive the condition, and to execute a binding contract, rather 
than to have deceived the insured into thinking his property is 
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insured when it is not, and to have taken his money without con- 
sideration. 

Appellant suggests that a distinction should be made, in the 
matter of imputing the agent’s knowledge to the insurer, be- 
tween a recording and a soliciting agent. Possibly; but this 
court has held otherwise, as appears from the cited cases, fol- 
lowing the ruling of a bare majority of the ‘court in Jordan vs 
State Ins. Co., 64 lowa, 216. It should be added that all 
the record shows with respect to the class to which defendant’s 
agent belonged is that the agent at one time solicited an applica- 
tion, and that the policy was mailed to him. He was informed of 
the facts when arranging for the insurance, and, as he was acting 
for the company in that particular transaction, it will be charged 
with the knowledge he acquired therein. To the suggestion that 
a waiver of excessive insurance when the policy issued will not 
include a subsequent excess, it is to be said that the latter, under 
the terms of the policy, invalidates it only when occasioned by 
additional insurance; and none such was taken out by plaintiff. 
Moreover, it does not appear that the insurance was less than, or 
merely equaled. three-fourths of the value of the property at any 
time, and therefore the condition of things to which the company 
assented continued up to the time of the loss. 

2. It is further urged that, as the policy issued by the Des 
Moines Fire Insurance Company was invalid, the plaintiff, under 
the terms of the policy, should be held to have canceled it, and 
the policy sued on be declared void. But the clause of the con- 
tract, 

Or in case the other insurance was permitted and the addi- 

tional insurance be not valid and collectible insurance * * * 

it shall be an election to cancel said policy, 

Relates to insurance procured subsequent to the issuance of the 
policy: Funk vs. Association, 103 Iowa, 660. The policy stip- 
ulated that the company should not be liable for more than its 
pro rata share of the entire insurance, valid or invalid, and ap- 
pellant argues that it should be required to pay but 15-42ds of 
the loss, instead of 15-32ds, as held by the District Court. One 
thousand dollars of the insurance was invalid, and section 1746 
of the code provides that “no condition or stipulation in the 
policy of insurance fixing the amount of the liability or recovery 
under such policy with reference to the pro rata with other insur- 
ance on property insured shall be valid except as to other valid 
and collectible insurance, any agreement to the contrary notwith- 





862 Insurance Law Journal. [Sept., 


standing.” The stipulation of the policy in so far as it undertook 
to include the void policy in the matter of prorating ought not 
to be enforced. That the Des Moines Fire Insurance Company 
may have regarded its policy valid, or paid something in com- 
promise to avoid litigation, can make no difference. The statute 
is to be read into the contract, and the rights of the parties there- 
under became fixed at the time of the loss, and could not be 
affected by what might subsequently happen between the insured 
and third parties; especially when the total amount received by 
the insured does not equal the loss suffered: Hays vs. Milford 
Ins. Co. (Mass.), 49 N. E., 754; Thomas vs. Builders’ Ins. Co., 
119 Mass., 121; Turner vs. Meridan Fire Ins. Co. (C. €.), 16 
Fed., 460. Affirmed. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—DIVORCED WIFE AS BENEFICIARY. 

In the case of White vs. Brotherhood of American Yeomen, 
decided by the Supreme Court of lowa, June 8, 1904, it was held 
that the statement in a benevolent certificate that the beneficiary 
was the wife of the member was merely descriptive. It did not 
prevent her recovery because she was afterward divorced and 
married another, under a statute which provided that no certifi- 
cate should be issued unless the beneficiary be the husband, wife, 
relation, legal representative, heir or legatee of the member, 
where no change had been made in the beneficiary. The statute 
provided only for relationship at the inception of the contract, 


and did not limit payment to those occupying that relationship at 
death. 


Suits AGAINST FOREIGN COMPANIES. 


In the case of Greenleaf vs. National Association of Railway 
Clerks, decided by the United States Circuit Court, District of 
Maine, May 26, 1904, it was held that the provision in the stat- 
utes of Maine, that any person having a claim against any foreign 
insurance company, might bring an action in the courts of that 
state, applies only to companies duly authorized to do business 
there; otherwise its constitutionality would be open to grave 
question. 

BENEVOLENT SOCIETY —BENEFICIARY. 

In the case of Gould vs. United Traction Employees’ Mutual 
Aid Association, decided by the Supreme Court of Rhode Island, 
April 29, 1904, it was held that an executrix could not sue for a 
fund payable to widow and to children, or if neither, to next of 
kin. If none of these can be found, the society is entitled to keep 
the fund. The statute of limitations, limiting the term when suit 
may be brought, does not affect the case. 
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BENEVOLENT SOCIETY~ CHANGE OF BENEFICIARY. 
In the case of Broderick vs. Broderick, decided by the Supreme 
Court of Kansas, July 7, 1904, the following syllabus was fur- 
nished by the court :— 


In an action by the brother of the assured, as beneficiary, to 
recover upon a certificate issued by a fraternal order, where 
the minor daughter of the assured, as a defendant in the action, 
claimed the proceeds of the certificate, charging that plaintiff, 
by fraud, induced the assured, when enfeebled of body by dis- 
ease, and weakened of mind from the excessive use of opiates, 
to change the beneficiary in the certificate from defendant to 
plaintiff, held not error to sustain a demurrer to the evidence, 
where there was no evidence tending to show fraudulent in- 
ducements, except the inference that it was unnatural and im- 
probable that the father would, without fraudulent induce- 
ments, have changed the beneficiary from his infant daughter 
to his grown brother; such inference alone not being evidence 
of fraudulent inducements. 
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UNITED STATES CIRCUIT COURT. 


E. D. Missouri. 


MUTUAL LIFE INS. CO. or NEw York 
vs. 


BLAIR ET AL.* 


Where a court of equity has obtained jurisdiction in a suit to cancel a 
policy for fraud, the subsequent death of insured before an answer, 
and the immediate commencement of an action at law in which all the 
equitable defenses were available, did not deprive the equity court of 
the right to proceed to final adjudication. 


Where the policy provided for its settlement on the death of insured by 
the issue of an annuity contract providing for payments to the widow, 
and in case of her death, to children, and the survivor of them, and, 
on their death, to insured’s estate, the rights of the children and ex- 
ecutor could not be determined in an action at law by the widow, and 
the insurer was entitled to maintain the suit in equity for cancellation 
for fraud. 

Such a policy involving an annuity contract was a proper subject for spe- 
cific performance. 


Where a multiplicity of suits are necessary ty complete relief, an action at 
law is not an adequate remedy. 


In Equity. On plea in bar to the jurisdiction of the court. 


On the 8th day of January, 1902, complainant and James L. 
Blair entered into a contract of insurance upon the life of said 
James L. Blair. This contract, among others, contains the fol- 
lowing stipulations and agreements of parties :— 


The Mutual Life Insurance Company of New York in con- 
sideration of the application for this policy, which is hereby 
made a part of this contract, insures the life of James L. Blair 
of Kirkwood, in the county of St. Louis, state of Missouri, 
hereinafter known as the insured, in the sum of two hundred 
thousand dollars, for the benefit of his wife, Apolline M. Blair, 
the beneficiary. Upon acceptance at the head office of the 
company in the city of New York of satisfactory proofs of the 
death of said insured during the continuance of this policy, and 
on the surrender of this policy at said office, the said insurance 
will be adjusted in installments, without interest, by the issu- 
ance of an annuity contract in lieu hereof as hereinafter pro- 
vided. 


Under the “provisions, requirements and benefits,” set forth 
in the contract, there is found the following stipulation as to the 
annuity contract :— 








* Decision rendered, June 1, 1904. 
VOL. XX XITI.—55. 
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Annuity Contract. Upon the surrender of this policy after 
acceptance by the company of satisfactory proofs of the death 
of the insured the company will issue a non-participating annu- 
ity contract, the single premium for which shall be entered in 
the company’s books as a death claim under this policy. The 
said annuity contract shall provide as follows :— 

(a) If the beneficiary be living at the date of said annuity 
contract, the company will pay to the beneficiary on such date 
a first installment equal to 5 per cent of the face amount of this 
policy, and thereafter on each anniversary of said date an in- 
stallment of iike amount without interest, until twenty such 
installments shall have been paid, and furthermore, the com- 
pany will continue the payment of such annuity in like install- 
ments throughout the remaining lifetime of said beneficiary. 

Should the beneficiary die during the continuance of said 
annuity contract and before the completed payment of said 
twenty annual installments, the company will pay the remain- 
der thereof, as they become due, to the executors or adminis- 
trators of the insured. . 

(b) :f the beneficiary be not living at the date of said annuity 
contract, the company will pay twenty installments only, as 
above described, to the executors or administrators of the ‘n- 
sured, 


Thereafter, by agreement of the parties, the following modifi- 
cation of the terms of the contract was indorsed upon the policy : 
By mutual consent and upon the request of all the parties to 
this contract it is understood and agreed that in the event of 
the death of the beneficiary subsequent to the death of the in- 
sured, and prior to the completion of the payment of the twenty 
annual installments, the remainder of said installments shall be 
paid when due to the insured’s children, Percy A. and Francis 
P. Blair, share and share alike, or the survivor of them. If 
neither survive, then to insured’s executors, administrators or 
assigns. A. Klamroth, Assistant Secretary. 

Thereafter, and on the 5th day of November, 1903, complain- 
ant filed its bill of complaint in this court against the assured, his 
wife, Apolline M. Blair, and his two sons, Percy A. Blair and 
Francis P. Blair, beneficiaries under the terms and modifications 
of the contract, for the purpose of obtaining a decree rescinding 
the contract, and directing its canccllation and return to com- 
plainant upon the grounds of fraudulent representations by as- 
sured in the procurement of the contract, and concealment of 
crimes theretofore by him committed, averred to be material to 
the risk incurred by complainant in the issuance of the contract. 

The voluntary appearance of James L. Blair and Apolline M 
Blair, his wife, was entered at the December, 1903, rules, and on 
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January 4, 1904, a guardian ad litem was appointed for Percy A. 
and Francis P. Blair, they being minors. On the 16th day of 
January, 1904, defendant James L,. Blair died testate, and on 
February 3d thereafter, in pursuance of the stipulation of the 
parties, an order of revivor was entered, and the executor of the 
estate of assured, theretofore duly appointed and qualified, en- 
tered his appearance. On the 4th day of April, by leave of court, 
complainant filed its substituted bill of complaint, and defendant 
Apolline M. Blair withdrew her demurrer filed to the original bill, 
and all defendants were given until May rules to plead to the sub- 
stituted bill of complaint. At the May rules, defendant Apolline 
M. Blair, widow, and John F. Lee, executor of the estate of 
James L,. Blair, filed their plea in due form, setting forth the 
death of the assured, and the bringing in the state co-.irt by the 
widow an action at law to recover the sum of $10,000—the first 
installment alleged to be due and payable under the terms of the 
contract—ana further alleging therein a compliance with all the 
terms and conditions of the policy requisite to be performed by 
the beneficiaries therein, the removal of that action by complain- 
ant herein (defendant therein) into this court, and praying an 
order dismissiifg the substituted bill of complaint, for that, by 
reason of the subsequent death of assured and the institution of 
the action at law, there has accrued and is now available to com- 
plainant a plain, adequate and complete remedy at law by way of 
defense in such action. This plea was by complainant set down 
for hearing on the 3d day of this month, and has been fully pre- 
sented to the court in oral argument and upon briefs filed, and 
taken and held under advisement until this day. 


Henry T. Kent and J. F. Lee, for the Plea. 

McKEIGHAM & WATTS, FREDERICK H. BACON, JULIEN T. 
Davis, and EpwArD LYMAN SHORT, Opposed. 

PoLLock, C. J. 

The office of the plea in this case is to bring before the court 
the fact of the death of the assured, and the subsequent bringing 
and pendency of the action at law upon the policy as distinct facts 
in bar of this suit: Farley vs. Kittson, 120 U. S., 303; Hughes 
vs. Blake, 6 Wheat., 453; Rhode Island vs. Massachusetts, 14 
Pet., 210; Mitford on Pleading (4th Ed.), §§ 14, 219, 295; Story, 
Equity Pleading, §§ 649, 652. This plea does not bring before the 
court for consideration the want of equity in complainant’s bill: 
Rhode Island vs. Massachusetts, supra; National Bank vs. In- 
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surance Company, 104 U. 5S., 54; Farley vs. Kittson, supra. In 
the consideration of this plea, the answer of defendants not hav- 
ing come in, the averments of the bill are treated as confessed. 
Hence, in case facts stated in the plea, though verified, are in any 
material respect in conflict with the averments in the bill, in such 
matter the averments in the bill must control: Roche vs. Mor 
gell, 2 Sch. & Leff., 721; Farley vs. Kittson, supra. 

The questions arising for consideration upon this plea are: 
(1) Conceding the complainant now has, by reason of the death 
of James L. Blair and the commencement of the action at law 
now pending in this court, a plain, adequate, and complete 
remedy at law by way of defense thereto, as this remedy did not 
exist at the time of the commencement of this suit, will complain- 
ant be compelled to now abandon this suit, wherein jurisdiction 
over the persons and subject-matter of the controversy has once 
rightly attached, and resort to its defense in the action at law? 
If so, (2) is it shown by the facts stated in the plea taken in con- 
nection with the averments of the bill admitted because unan- 
swered, that complainant now has a plain, complete. and ade- 
quate remedy at law by way of defense in the Jaw action now 
tendered complainant by the plea as equivalent to, and a substi- 
tute for, this suit in equity ? 

From a consideration of the many adjudicated cases referred 
to in argument by solicitors for the respective parties, and with- 
out undertaking a review thereof, it must, | think, be conceded 
that this court had jurisdiction to entertain a bill filed for the pur- 
pose of obtaining a decree rescinding the contract in question, 
and directing its cancellation and delivery to complainant at the 
time the original bill was filed in this suit; the assured at the 
time being alive, and no other remedy for wrongs averred tc 
have been done complainant then existent: Riggs vs. Union 
Life Ins. Co. (C. C. A.), 129 Fed., 207; Conn. Mut. Life Ins. Co. 
vs. Home Ins. Co., 17 Blatchf., 138; New York Life Ins. Co. vs. 
Statham, 93 U.S., 24: Home Ins. Co. vs. Stanchfield, 1 Dill., 424; 
2 Joyce on Insurance, § 1678; 2 Phillips on Insurance, p. 574. 

It is conclusively settled that, had this suit been institute 
after the death of assured, this court would not have taken juris- 
diction, unless, perhaps, a state of facts peculiar and extraordi- 
nary in their nature were set forth in the bill, constituting a de- 
fense to the contract, neither available nor presentable in a court 
of law: Cable vs. U.S. Life Ins. Co., 191 U. S., 288; Riggs vs. 
Union Life Ins. Co., supra. 


a 
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The question presented by this plea, as now considered, is the 
effect of the death of assured upon this pending suit after the 
commencement of an action at law upon the policy, wherein all 
defenses that may be made to the enforcement of the contract 
are available. The difference in the right of choice of forms and 
remedy pursued, clearly recognized and firmly established by the 
adjudicated cases, would appear to be controlled entirely by the 
date of the death of assured. Nor should this be thought strange 
when it is contemplated the death of the assured forms the en- 
tire subject-matter of the contract between the parties; the hap- 
pening of such death eo instante transforming the contingent 
contract existing between the insured and insurer into an abso 
lute engagement between the insurer and third parties beneficiary 
under the terms of such contract. Such being the effect of the 
death of the assured upon the right of the insured to proceed in 
equity to obtain a rescission and cancellation of the policy after 
death, what is the effect of such death during the pendency of a 
suit brought to cancel the contract, where the beneficiary at once 
brings an action at law on the policy, wherein complainant may 
make full defense? 

The distinctions between the jurisdiction of courts of law and 
courts of chancery, as recognized and practiced in the federal 
courts of this country, are not merely distinctions in name or in 
form, but are fundamental differences of substance: Fenn vs 
Holme, 21 How., 481; Thompson vs. Railroad Co., 6 Wall., 134; 
Cates vs. Allen, 149 U. S., 451; Mississippi Mills vs. Cohn, 150 
U. S., 202; Green vs. Mills, 16 C. C. A., 516. “Equity is the cor- 
tection of that wherein the law, by reason of its universality, is 
deficient.” As shown by the history of the growth of chancery 
jurisdiction in England out of the strife which arose between the 
judges of the courts of law and the chancellors, there sprung the 
rule that, where a court of equity once rightfully obtains ful! 
jurisdiction over the parties to and subject-matter of a contro- 
versy, it will maintain such jurisdiction to the end of the cor- 
troversy. While a court of equity will not and cannot in the first 
instance take jurisdiction of a matter cognizable at law, wherein 
the procedure at the common law can give a plain, adequate anid 
complete remedy, because in the trial of such cases the parties, 
by reason of the organic law, have a right to trial by jury, and the 
assertion of jurisdiction by a court of chancery in stich a case 
would cperate as a denial of such constitutional guaranty, yer, 
where the character of the relief to which a party shows himself 
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entitled from the history of his controversy, as by him stated, is 
of such nature that the law cannot grant unto him a plain, ade- 
quate and complete remedy, in such case a court of equity has + 
free hand, and, having once laid hold of the parties and their 
controversy, it will be retained in its grasp to a final conclusion 
of the matter. In Morley vs. White (L. R. 8 Chancery App. 
Cases, 734), Lord Justice James said :— 

“T know of no authority or principle by which it can be estab- 
lished that, when this court has been properly applied to because 
there was no adequate remedy at law, the defendant can after- 
ward put in a plea in the nature of puis darrein continuance, to 
the effect that, since he put in his answer to the original bill, he 
has removed the obstacle which prevented the plaintiff from 
suing at law. It would be a monstrous result, if, after a plaintifi 
had rightly commenced proceedings in this court, a defendant 
could sav: ‘I have but now removed the legal difficulty. Be 
good enough to dismiss your bill and sue me at law.’” 

See Mollan vs. Torrance, 9 Wheat., 537; North Chicago Roll- 
ing Mills vs. St. Louis Ore & Steel Co., 152 U. S., 596; Ems- 
heimer vs. New Orleans, 186 U. S., 33; German Ins. Co. vs. 
Dowman, 115 Fed., 53 C. C. A., 213; Security Trust Co. vs. 
Tarpey, 66 Ill. App., 590. 

From the foregoing considerations, I am confident in the 
opinion that the nature of the relief sought by complainant here 
is of equitable cognizance, that this court rightly acquired juris- 
diction over the parties and the subject-matter of the controversy 
before the death of the assured, and that such jurisdicticn may be 
retained to the end, notwithstanding the death of the assured. 
And the pendency of the action at law brought by the widow 
against complainant, even though it should be conceded, for the 
purpose of argument, that, in the action at law, complainant, 
since the death of assured and the bringing of that action, has, bv 
way oi defense thereto, a plain, adequate and complete remedy 
at law. . 

But does the right of defense in the action at law brought bv 
the widow against complainant, and now pending on the law side 
of this court, which right of present defense therein is here ten- 
dered by the plea as an equivalent to complainant for its bill filed 
in this suit, give complainant a plain, adequate, complete and 
sufficient remedy at law, when, as will be remembered, the 
remedy at law which is a bar to equitable relief in the federal 
courts must exist on the law side of the same court, and be not 
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only plain and adequate, but complete and sufficient? Cable vs. 
U. S. Life Ins. Co., 91 U. S., 288; Lewis vs. Cocks, 23 Wall., 
466; Kilbourne vs. Sunderland, 130 U. S., 505; Gormley vs. 
Clark, 134 U. S., 338; Allen vs. Hanks, 136 U. S., 300; Tyler 
vs. Savage, 143 U. S., 79; Walla Walla vs. Walla Walla Water 
Co., 172 U. S., 1; Smith vs. American National Bank, 32 C. C. 
A., 368. 

Manifestly a solution of this problem must depend upon a 
consideration of the rights of the parties beneficiary under the 
terms and conditions of the contract, and the parties to and the 
nature of the judgment demanded in the pending law action. As 
has been seen, the contract provides for a settlement between 
complainant and the beneficiaries in the contract, and the issu- 
ance of a new annuity contract. By the terms of the original 
contract, when settlement is made the first payment of $10,000 is 
due and payable, and the new contract agreed to be issued upon 
settlement of the original contract is to issue, providing if the 
widow shall live for a period of twenty years from the date of 
such settlement and the making of the new contract, she will re- 
ceive the entire sum in the twenty equal installments; if prior to 
the expiration of that period she shall die, and her two children 
shall live the remainder of the period, they will receive, under the 
terms of the new contract to be issued, $10,000 per annum, share 
and share alike. If either shall die before the expiration of that 
period, the other will take the share of the deceased child to the 
end of the period, if he shall live. However, if both shall die be- 
fore the end of that period, the installments remaining unpaid will 
go to the executor of the estate of the assured. The pending law 
action—the onlv action at law, if any, which may be brought upon 
the contract at this time, if properly brought and maintainable— 
may determine the right of the widow to receive the installments 
due under the terms of the annuity contract to be issued upon the 
settlement so long as she may live, but the judgment in the 
action will not adjudicate the right of the children, or, in the 
event of their death before full payment made, the right of the 
executor of the estate to recover, for the reason that they claim 
on a separate, subsequent, contingent contract from that on 
which the plaintiff in the action claims, and are not parties to the 
record or privies in right: Allen vs. De Groodt, 98 Mo., 159. 
What amount of the entire sum the present plaintiff in the law 
action may he entitled to receive is dependent upon the date of 
her decease. The children and the executor have no present right 
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of action. Again, should an action at law to recover damages 
ior the breach of the contract by complainant to issue the annu- 
ity contract bargained for be brought, how may the interest of 
the necessary parties plaintiff thereto be determined and shown, 
or how may the necessary parties plaintiff therein be determined? 
lf, as contended by solicitors for defendants in support of this 
plea, the contract in suit is one for the payment of money only, 
all such complications as suggested could not arise. But such is 
not the nature of the contract made. 

From a consideration of the peculiar terms and conditions of 
the contract in suit, and the singular relations of the beneficiary 
and contingent beneficiaries thereto, in the event complainant 
shall, without just cause or excuse, refuse a compliance with the 
terms of the contract as written, can the jurisdiction and power 
of a court of equity to compel performance be doubted? I think 
not: May vs. Le Claire, 11 Wall., 217; Express Co. vs. Railroad 
Co., 99 U. S., 191; 2 Story, Eq. Jur., § 728. The agreement in 
question to issue the annuity contract, with terms and condi- 
tions as stipulated, is in the nature of, and may be likened to, an 
agreement to insure or grant an annuity. Specific performance of 
such contracts will be enforced: Hebert vs. Mutual Life Ins. Co. 
(C. C.), 12 Fed., 807; Croft vs. Hanover Fire Ins. Co., 40 W. Va., 
508; Carpenter vs. Mutual Safety Ins. Co., 4 Sandf. Ch., 408; 
Wellesley vs. Wellesley, 4 M. & C., 561; 5 Addison on Contracts 
(8th Ed.), § 2. 

If the right of the beneficiaries to enforce compliance with the 
terms of the contract as it is written be admitted, as a necessary 
conclusion flowing from such admission their remedy on the 
contract lies in a court of equity, where such relief may be 
afforded, and neither complainant nor defendant has a plain, 
adequate, complete and sufficient remedy at law in the action 
brought, or in any action at law on the contract which may be 
brought, for the granting of relief by way of compelling specific 
performance of a contract is peculiar to, and afforded alone by, 
a court of chancery. 

Again, there exists no plain, adequate and complete remedy at 
law where a multiplicity of actions are required to obtain full 
relief: Odelrichs vs. Spain, 15 Wall., 227. 

It follows from what has been said that the plea filed in this suit 
sets forth no sufficient facts in bar of its further prosecution, 
hence must be disallowed, and is disallowed. 
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SUPREME COURT OF IOWA. 


CONTINENTAL INS. CO. oF NEw York 
ve. 
CLARK Et AL.* 


Where an agent, authorized to issue policies, issued a policy at a lower 
rate than fixed by the company, contrary to its instructions, and 
fraudulently and purposely neglected to report the same, he is liable 
to the company, not only for the difference in the premium, but for 
any loss it might have to pay, though the risk was not in the pro- 
hibitive class. 

The case is not affected by the fact that the loss occurred within five days, 
and the company would have had no power to cancel until that time 
had elapsed, even if the risk had been reported. 


Where the agent in such case was sued for the premium that should have 
been paid, it was error to refuse to allow the plaintiff to dismiss that 
part of the action relating to the premium. 


Suit for the premium did not amount to an acceptance of the risk by the 
company which estopped it from claiming damages. 


It cannot be claimed that there was no proper proof of the amount of loss 
where the adjuster was directed by the agent to pay the full amount 
before an adjustment was made. 


The petition in the suit did not need to negative contributory negligence, 
where willful wrong was charged. 


Where the agent fails to comply with his instructions to report, and the 
evidence is sufficient to show that the principal would have canceled 
the risk if the facts had been known, the measure of recovery is not 
simply the difference in the premium, but the loss suffered by the 
principal. 

Appeal from District Court, Greene County. Action at law to 
recover the amount paid by plaintiffs on a policy of insurance 
issued by the defendants as its agents, on the ground that defend- 
ants issued the policy without authority, and willfully and fraudu- 
lently failed to foliow their instructions. Trial to a jury. Di- 
rected verdict for defendants, and plaintiff appeals. 


Epmunp H. McVey and Howarp & Howarp, /or Appellant. 
Witson & ALBERT and CLARK & CRESSLER, for Appellees. 


DEEMER, C. J. 
In the year 1898 defendants Clark & Cressler were appointed 
agents of plaintiff fire insurance company for the town of Scran- 
ton, in Greene County, with authority to issue policies. They 
were required to make daily reports of all policies issued, or, in 
case they could not be sent out on the very day, were required to 
“* Decision rendered, July13,194. = # #8 
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- send a short letter giving the principal particulars of the risk. 
On August 6, 1900, they issued a policy of insurance in the plain- 
tiff company to Lower Bros., for the sum of $1,000, covering a 
stock of hardware and implements in a frame building at Scran- 
ton, at the rate of 2% per cent. Some correspondence followed 
the receipt of the daily report of this risk, which resulted in a 
letter from plaintiff to defendants which closed as follows :— 


For our part we do not desire to write it at any such ridicu- 
lously low rate. Three and one-half per cent is low, and 2% 
per cent is prohibitive, and any company that will accept this 
class of business at such a rate must necessarily come out in 
the end a heavy loser, as the experience of all old companies 
shows that this class of business written at these rates must 
necessarily operate to their great loss, if followed to any ex- 
tent. We will thank you, therefore, to take up and return 
policy No. 1,029 to this office at once upon receipt of this let- 
ter, or advance the rate to 3% per cent. In either event we 
desire your immediate action. 

Pursuant to this letter, defendants wrote on the face of the 
policy: “Canceled pro rata August 21, 1900. Premium, $24.” 
They also returned the policy thus canceled to the plaintiff, in 
compliance with its instructions. On August 31, 1901, plaintiff 
received a telegram from B. O. Clark, and on the following day a 
letter; each advising it of a loss under a policy to Lower Bros. 
covering the same property, and written at the same rate as the 
canceled policy. Plaintiff thereupon investigated the loss, and 
finally paid Lower Bros. the sum of $861.43 on account of the 
policy held by them. This policy was issued on August 24, I9oI, 
contrary to instructions; and plaintiff had no notice thereof until 
advised of the fire, which occurred about 11 o’clock at night on 
August 29, 1901. This action is brought to recover the amount 
paid out on account of the loss, $50 expenses in adjusting the 
same, and $35, the amount of the premium which defendants 
should have exacted. ‘These facts are all admitted, and, in addi- 
tion thereto, plaintiff proved that defendant B. O. Clark was 
present when the loss was adjusted, and told the adjuster that 
plaintiff ought to pay the full amount of the policy. It also 
showed that, had it known of the issuance of this last policy be- 
fore the fire, either through a daily report or otherwise, it would 
have canceled the policy by telegram. 


At the conclusion of plaintiff’s evidence, defendants filed a 
motion for a directed verdict, which was sustained, and the ap- 
peal is from that ruling. Such being the record, we are to deter- 
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mine whether or not plaintiff made a prima facie case, entitling it 
to have the same submitted to a jury. 

It should also be stated that after the commencement of the 
suit, and just as the case was called for trial, defendants made a 
tender of $35 to the plaintiff—being the amount of the premium 
claimed in the petition—and also offered to confess judgment for 
that amount, with costs. Plaintiff reiused to accept either the 
tender or the offer to confess. Nothing further was done with 
reference thereto until after the trial court had announced its 
ruling on the motion to direct, whereupon plaintiff asked to dis- 
miss that count of its petition asking to recover the premium, 
but this the trial court would not permit. 

It is conceded that the risk covered by the policy was not a 
prohibited one. That is to say, the agents had authority to write 
the policy, provided they exacted a proper rate. Had it been 
written for a 3% per cent, instead of a 2% per cent premium, it 
would have been issued with authority. Were this all there is to 
the case, the action of the trial court in directing a verdict, in view 
of defendants’ offer to confess judgment, should not be disturbed : 
State Ins. Co. vs. Richmond, 71 Iowa, 519. But this is 
not the exact situation. Here there is a charge of fraud and 
bad faith on the part of the agents, which has support in the tes- 
timony offered by the plaintiff, and a further charge that defend- 
ants disobeyed instructions in the matter of daily reports, and 
fraudulently concealed from plaintiff the fact that it had issued 
the policy to Lower Bros.; that, had defendants notified it of 
the issuance of the policy, as required of them by its instructions, 
plaintiff would have canceled the same, and thus have escaped 
liability. There was evidence to sustain all these allegations, and 
we think the court was in error in directing a verdict for the 
defendants, unless it be for some matters to which we shall pres- 
ently refer. 

If the defendants fraudulently and negligently issued the policy 
against the express direction of their principal, and continuously 
and purposely failed to make report thereof, and plaintiff, through 
this fraud, was compelled to pay a loss which it might have other- 
wise avoided, there is every reason for holding them liable not 
only for the premium they should have exacted, but also for the 
full amount of the damages suffered by it in consequence of de- 
fendants’ willful wrong. In this respect the case is much like 
State Ins. Co. vs. Jamison, 79 Iowa, 245. See, also, Phoenix Ins. 
Co. vs. Pratt (Minn.), 31 N. W., 454; Kraber’s Ex’rs vs. Union 
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Ins. Co. (Pa.), 18 Atl., 491; Am. Cent. Co. vs. Hagerty, 21 Mise. 
Rep., 213; Sun Fire Co. vs. Ermentrout, 11 Pa. Co. Ct. R., 21. 
The question in such a case is not merely one of premium, but of 
defendants’ liability for failure to follow instructions and for 
iraud, where the evidence shows or tends to show that, but for 
such fraud and wrong, the policy would not have become bind- 
ing. The fundamental duty of an agent is to follow his instruc- 
tions, and subject his will to that of his principal. If disobedi- 
ence affects the manner of execution, and does not affect the 
result, doubtless no more than nominal damages may be recov- 
ered. But ii it results in actual loss or injury to the principal, the 
latter may recover such damages as he can show he has sustained 
by reason of such disobedience: Whitney vs. Mercantile Co., 104 
Mass., 152, 6 Am. Rep., 207; Brown vs. Arrott, 6 Watts & S., 
402; Harvey vs. Turner, 4 Rawle, 233. These rules form the 
basis of distinction between the two Iowa cases cited supra. 

2. To avoid this conclusion, defendants contend that as, by 
the ternis of the policy, requiring the insurer to give the insured 
five days’ notice of the cancellation of the policy, the instrument 
could not have been canceled by the plaintiff even if it had been 
notified of the issuance thereot through daily reports or other- 
wise, plaintiff is in no position to demand the full amount of its 
loss. That provision was made for the benefit of the insured, and 
not for the defendants, and defendants cannot rely thereon for 
the purpose of escaping liability for their fraud and wrong. We 
are of opinion that no one can rely thereon but the person to 
whom the policy was issued: To permit defendants to assert this 
as a defense wouid be to allow them to advantage themselves of 
their own wrong. This, of course, they should not be permitted 
to do. If this were a suit to cancel the policy, a different rule 
might obtain, but such is not the situation. Moreover, the in- 
sured might have waived this provision of the policv, upon noti- 
fication by the company of its desire to cancel. Indeed, it ap- 
pears that very thing was done when the first policy was 
canceled. 

3. They further argue that, as plaintiff brought suit for the $35 
premium on the policy, it elected to make the contract its own, 
and by so doing ratified the acts of its agents, and estopped 
itself from claiming damages. There is no plea of estoppel in 
the case. Hence the point need not be considered. Indeed, 
there is no pleading which in any manner presents this proposi- 
tion. Even if there were, we do not think the proposition sound. 
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There might have been an election of remedies which would be 
binding upon the plaintiff, but this is not pleaded ; and in view of 
the fact that the petition counts upon fraud, violation of instruc- 
tions, etc., with which is coupled a claim for the premium which 
should have been exacted, there was, under our holdings, no 
election in this case: Smith vs. Bricker, 86 Iowa, 285. Perhaps 
plaintiff might have been required to elect on which cause of 
action it would proceed, but, as this point is not before us, we 
may well wait until it properly arises before discussing or decid- 
ing it. The defendants denied all allegations with reference to 
this $35 premium, but, as we have said, made a tender of this 
amount, and offered to confess judgment on the count in the 
petition asking for the same; but the plaintiff refused tc accept 
either the tender or the offer to confess, and dismissed the same 
before any judgment was rendered thereon. Where one in a 
single petition pleads inconsistent matter, he is no more held to 
an election of one remedy than the other, for, in the absence of 
an election, it is impossible to say which one he really relies upon. 
If he with full knowledge of the facts, brings suit to enforce a 
contract, and thereafter undertakes to rescind the same, it may 
be he should be held to an election of remedies and rights. This 
is certainly true when the first suit proceeds to judgment, but 
that is not the case here. Much the same line of reasoning ap- 
plies to the doctrine of ratification and estoppel. Plaintiff did not 
receive the premium which the agents should have exacted, and 
before judgment was rendered therefor, which was against plain- 
tiff's protest, it endeavored to dismiss that part of its claim, but 
the court would not allow it to do so. This, we think, was error. 
Plaintiff had not accepted either the tender or the offer to con- 
jess. n the contrary, it had expressly refused to do so, and 
there is no room for the doctrine of ratification or estoppel. De- 
fendants could not, by a tender or offer to confess which was not 
accepted, change their relations to the company. Could they do 
so, it would be very easy to defeat an action by a plea of ratifica- 
tion or estoppel. Moreover, it is expressly held in several cases 
that, by accepting the fruits of the agency in such a case as this, 
there is neither an election of remedies, nor ratification or es- 
toppel: Robinson Co. vs. Vorse, 52 lowa, 207; Mechanics’ Co 
vs. Rion (Tenn. Ch. App.), 62 S. W., 44; Kraber vs. Union Ins. 
Co. (Pa.), 18 Atl, 491. The ground for such holding seems to be 
that the company was, in any event, entitled to the premium actu- 
ally received by its agents. It did not belong to the agents, but 
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to the company. And the receipt thereof, according to these 
authorities, was no more an election than payment of the loss 
under the policy. When it paid that loss, it was entitled to the 
premium, for it was one of the fruits of the transaction to which 
it was entitled. It did not, according to these cases, by accepting 
those fruits, condone the agents’ disobedience. The amount 
thereof should, of course, be deducted from the actual damages 
shown. 

4. Further, it is contended that there is no proper proof of the 
amount of plaintiff's loss. This is bottomed on the proposition 
that defendants are not bound by the adjustment of the loss made 
by an agent of the company with the insured. It is sufficient to 
say in answer to this that one of the defendants, who was agent 
for the other—for they were in partnership in this business—ad- 
vised and directed the adjuster to pay the full amount of the 
policy before any adjustment was made. This being true, there 
was sufficient evidence to take the case to the jury on this propo- 
sition. Moreover, we are inclined to the view that the adjust- 
ment, although made without defendants’ knowledge or consent, 
was prima facie the true measure of recovery. 

5. But one other point need be considered, and that is a claim 
made by defendants that plaintiff cannot recover because it failed 
to negative contributory negligence in the petition. The mere 
statement of the proposition sufficiently refutes the claim. The 
action is bottomed on defendants’ failure, as agents, to obey the 
instructions of their principal, and upon fraud and willful wrong 
on their part. In such a case contributory negligence need not 
be negatived. Call the action what you will—there is no require- 
ment of law that contributory negligence be negatived in such a 
case. Even if the gravamen of plaintiff's action be negligence, 
the wrong charged was a willful one, and in such cases contribu- 
tory negligence need not be negatived in the petition: Ruter vs. 
Foy, 46 Iowa, 132; Beach, Cont. Neg., § 640 et seq.; Jones vs. 
White, 90 Ind., 257. 

The close point in the case is the measure of damages. If 
merely nominal, then there should be no reversal; but if, on 
plaintiff’s showing, compensatory damages might be allowed, 
then there should be a reversal, unless the damages to be awarded 
are simply the premium which defendants should have collected. 
Where the risk is not a prohibited one, the rule ordinarily is the 
difference between the rate received and the one that should 
have been collected, or, if the premium has not been paid, the 
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full amount which should have been collected. But where the 
gist of the action is the failure of the agent to comply with his 
instructions to report the risk, and the evidence is sufficient to 
show that the principal would have canceled the policy, had it 
known thereof, then the true measure of recovery is the loss suf- 
fered by the principal. This is the holding in State Ins. Co. vs. 
Jamison, supra; and with that we are content. The Richmond 
Case was decided upon a demurrer to an answer which recited 
that the agent acted in good faith, and there was no question 
regarding failure to follow instructions. Indeed, it appeared in 
that case that the rate of premium charged was greater than 
should have been exacted, and there was an express statement 
that the company would have accepted the risk, had it known of 
the true facts. Further, it was expressly averred that the agent 
violated no contract with his company, and that he had no in- 
structions which were unobserved. That case is therefore excep- 
tional. 

Defendants were not called upon to disclose their real defense, 
and what we have said is based solely upon plaintiff’s side of 
the controversy. Ona retrial of the case, this thought should be * 
remembered. 2 

For the error in sustaining the motion to direct a verdict the 
judgment must be, and it is, reversed. 
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SUPREME COURT OF SOUTH DAKOTA. 


RICHARDS 
v8. 
TRAVELERS INS CO.* 


Where it was alleged, in a suit on an accident policy, that the insured fell 
from a car, the word fall means an accidental, and not an intentional 
fall. 

The insured was classified in the policy as a ‘‘cattle dealer or broker, visit- 
ing yards, by occupation.” 

Held, That where it was necessary for him to climb on the top of cars, in 
his legitimate occupation, a clause in the policy restricting him to 
the occupancy of passenger cars was not effective. 


Appeal from Circuit Court, Lawrence County. Action by Lot- 
tie A. Richards against the Travelers Insurance Company. Judg- 
ment for plaintiff. Defendant appeals. 


FRAWLEY & LAFFEY and E. J. FRAWLEY, for Appellant. 
Moopy, KELLAR & Moopy, and S. C. PoLiEy, for Respondent. 


FULLER, J. 

As the beneficiary named in an aceilent nolicy held by her 
husband at the time of his death, plaintiff recovered the full 
amount claimed, and the defendant appeals. 

The iniury resulting in the death of Mr. Richards occurred in 
the afternon of the 7th day of April, 1900, in the vicinity of the 
Sioux City stockyards, near the Seventh Street crossing. When 
first seen in that locality, he was lying face downward on the top 
of a freight car loaded with horses belonging tc him, and which 
he had shipped from Whitewood in this state. At this time the 
car was standing still, but the railroad emplovees were making 
up a train; and, as soon as this particular car was reached, the 
vardmaster discovered Richards ivying in the position above men- 
tioned, on top of the car, with his head on the running board. 
Concerning the matter, one of the witnesses testified in part as 
iollows: ‘When the cars were coupled, a railroad man—I think 
it was the vardmaster—went up to this man Richards, took him 
by the shoulder, and shook him, and told him he would have to 
get down and go into the way car, as the train was about to pull 
out. The fellow did get up, and commenced to look around as 
though he didn’t know where to get down. The railroad man 
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told him to come down this way, and come down the ladder. The 
railroad man went down the ladder. Mr. Richards, instead of 
going down the ladder, took hold of the brake on the other car, 
and stepped over onto the next car. By this time the yardmaster 
had got down onto the ground, and we were looking up to see 
what kind of a move the fellow was going to make next. Just 
then he staggered off the footboard on the side of the car and fell 
off. One of the railroad men cried: ‘Look out! the man is 
going to fall. For God's sake let’s catch him!’ The three of us 
stepped up to the side of the car and put our hands up to save the 
man from falling, but, instead of rolling off as we expected he 
would, he turned, and staggered and fell, and went right through 
our arms and struck on the rail next to the track adjoining the 
track where the cars stood. ‘The distance between the rail on 
which his head struck and the next rail underneath the car from 
which he fell I would say was about four or six feet. After he 
struck the rail he was unconscious.” The foregoing testimony 
is fully corroborated by the yardmaster, who further testified 
that Richards had ridden on the top of this car from the Union 
Stockyards to the place where the car stood when the accident 
occurred, and that the car was to be taken into a freight train to 
go north at about 3:50 p. m. Concerning the time, place and 
circumstances, he further stated that “the accident occurred at 
about 3:30 p.m. When I first saw Richards, he was lying down 
on top of the car, his feet toward the outside, his face resting on 
his arms, and his head about the middle of the car. His feet 
were iust about the outer edge. After this car came up from the 
stockyards with Richards riding on it, we were waiting for these 
two cars, and shoved them into the head end of the train. I rode 
the two cars in, stopping them north of the Seventh Street cross- 
ing, as the rest of the train was below Seventh Street. After 
stopping them, I spoke to Richards. I next spoke to Richards: 
on top of the car, asking him if that was his car. He said it was,. 
and asked me where the caboose was. I showed him the caboose: 
on the rear end of the train, and told him he would have to come 
down that side ladder—the one I was just coming down. Then 
he sat up as I was coming down, but he had not stood up. I 
then went down the ladder to the ground. I next saw him just 
as he was stepping to the next car south or west, when he was in 
a staggering position. He was just in the act of stepping over to 
the next car. His body was on the other car, and I think he had 


hold of the brake wheel. He next took two or three steps, first 
VoL. XXXIII.—56. 
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one way and then the other. He balanced for a moment on one 
foot on the edge of the car, and then pitched head-first to the 
ground.” 

The insured is classified in the policy as “a cattle dealer or 
broker visiting yards by occupation,” and the insurer is obligated 
to pay his widow $1,250 in case death resulted from bodily in- 
juries “effected during the time of this insurance through ex- 
ternal, violent and accidental means,” provided, among other 
things, that 


This insurance shall not cover injuries from voluntary ex- 
posure to unnecessary danger, or from intoxication or while 
intoxicated. Nor shall this insurance cover accident, injuries 
or death, or loss of limb or sight, resulting directly or indirectly 
from entering or trying to enter or leave a moving conveyance 
using steam as a motive power (except cable and electric cars) 
or while being in any part thereof not provided for occupation 
by passengers. 

It being alleged in the complaint, and admitted in the answer, 
“that on or about the 7th day of April, 1900, while said policy 
was in full force and effect, said Arthur L. Richards fell from the 
cars in the city of Sioux City, and received injuries from which he 
afterward died,” there is no merit in the contention that the evi- 
dence fails to show that the death of the insured resulted from 
external, violent and accidental means. The word “fall,” as here 
used, implies the happening by chance of an undesigned and in- 
voluntary event which in this case resulted in bodily injuries 
effecting the death of the insured through external, violent and 
accidental means, clearly within the terms of the policy. More- 
over, the evidence offered on the part of the defense, after its 
motion for a directed verdict was denied, conclusively shows that 
Richards did all in his power to avoid falling, and thus obviate 
the accident which proved fatal. Under any view of the case, it 
clearly appears that the injury was not self-inflicted, nor the im- 
mediate result of voluntary exposure to unnecessary danger: 
Scheiderer vs. Travelers Ins. Co., 58 Wis., 13; Wilson vs. North- 
western Mut. Acc. Ass‘n, 53 Minn., 470; National Benefit Ass’n 
ys. Jackson, 114 IIl., 533. 

The jury having found, from sharply conflicting testimony, 
submitted under proper instructions, that Mr. Richards was not 
intoxicated, it becomes important to determine whether a person 
rated, classified and insured as “a cattle dealer or broker visiting 
yards by occupation” may be restricted by his policy to the occu- 
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pancy of cars provided for the transportation of passengers, by 
the use of steam as a motive power, or whether he may climb 
upon and ride on the top of a freight car whenever it becomes 


necessary in order to pursue his business in the ordinary and 
usual manner. 


That the rate of insurance was based upon the nature of the 
business in which he was engaged clearly appears from the fol- 


lowing letter written by the company concurrently with the issu- 
ance of the policy :— 


St Louis, Mo., Sept. 5. 99. Mr. A. L. Richards, White- 
wood, S. D.—Dear Sir: 1 am just in receipt of a letter from 
you which I note is dated july 19, 1899; the letter, however, 
was received to-day, and of course it will be necessary for me 
to adiust the matter referred to as of current date. In view of 
the fact that your occupation is that of “cattle dealer and 
broker,” and as you probably visit yards, etc., the proper rate 
to be charged you is $10 for each $1,000 insurance with $5 
weekly indemnity, and as you paid Mr. Olney $12.50 this would 
purchase a policy of $1,250 with $6.25 weekly indemnity, $12.50 
premium. I therefore have written and inclose herein policy 


No. 1,332,471 in these amounts, which I trust will dispose of 
the matter to your satisfaction. 


Upon the theory that a person insured as “a cattle dealer or 
broker visiting yards by occupation” may do whatever is cus- 
tomary among reasonably prudent men engaged in the same 
occupation, respondent was permitted to prove that it was the 
usual practice and absolutely necessary for persons thus em- 
ploved to ride upon the top of cars from the chute where live 
stock is loaded in Sioux City to the railway yards where trains 
are made up, and, on account of the distance from the Stockyards 
to the railway yards, and the great number of tracks therein, 
there is no other way to know the location of his cars, and get 
out of the city on the train into which they are taken. Modern 
courts very justly hold restrictions in accident policies inop- 
erative, which render the insurance nugatory and valueless by 
attempting to avoid liability for injuries sustained by the insured 
while performing necessary acts embraced in his classified occu- 
pation. In the case of Dailey vs. Preferred Masonic Mutual 
Accident Association (Mich., 57 IN. W., 184), the Supreme Court 
of Michigan denied the right of the insurer to insist upon a pro- 
vision in a pohcy issued to a railway passenger conductor to the 
effect that nothing would be paid for injuries or death occasioned 
by an attempt to enter or leave moving conveyances using steam 
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as a motive power, and that such acts were necessary and justi- 
fied on the part of the insured was judicially noticed. So a provi- 
sion in a policy issued to a railway engineer attempting to limit 
the liability of the insurer to “death caused by an accident while 
traveling by public or private conveyance provided for the trans- 
portation of passengers” was adjudged to be ineffectual, and it 
was held that, while an engine is not a conveyance provided for 
the transportation of passengers, the company was liable for the 
death of the engineer, who was killed while operating his loco- 
motive: Brown, Adm’x of Brown, vs. Railway Passenger As- 
sur. Co., 45 Mo., 221. In an action on a fire insurance policy 
covering a stock of candies, confectionery, toys, fruit, and all 
such other stock as is usually kept for sale in confectionery 
stores, and containing a provision that such policy should “cease 
and determine if * * * fireworks should be kept temporarily 
or otherwise,” it was shown that such prohibited articles were in 
fact kept in the stock, and testiniony was admitted to prove that 
such articles are usually kept for sale in confectionery stores ; 
and it was held that the custom was sufficient to destroy the 
effect of the condition, and that plaintiff was entitled to recover: 
Plinsky vs. Germania F. & M. Ins. Co. (C. C.), 32 Fed., 47. 
Again, in an action on a policy to recover for an injury sustained 
by a cattle dealer while attempting to climb to the top of a car 
that was under full headway, in order to avoid being left at a way 
station, it was held competent for the insured to show that it was 
the customary practice of men engaged in his business to accom- 
pany their stock to market and board freight cars whenever it 
becomes necessary to do so in order to get animals upon their 
feet that Ifave fallen or lain down upon the floor. Speaking for 
the Circuit Court of Appeals concerning the proposition, Judge 
Caldwell says: “In the matter of accompanying his cattle to mar- 
ket, and caring for them while in the course of transportation, 
the plaintiff could rightfully do whatever was customary with 
other cattle dealers under like circumstances and conditions. 
The plaintiff had a right, if it was not his duty, to incur all the 
risk and danger incident to caring for and looking after his cattle 
in the cars, while en route to their destination, in the time and 
manner customary among reasonably prudent and careful ship- 
pers; and such risks and dangers, no matter how great they are, 
do not constitute any violation of the provisions of the policy 
requiring the plaintiff to use due diligence for his personal safety 
and protection. Nor is the incurring of such risks and dangers a 
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voluntary exposure to unnecessary dangers, within the meaning 
of that clause in the policy. Whether the assured, at the time he 
received his injury, was engaged in doing something outside of 
the occupation covered by his policy, or whether, though in the 
pursuit of an occupation covered by the policy, he exposed him- 
seli to unnecessary danger, and did not exhibit due regard for 
his personal safety, such as an ordinarily prudent man, charged 
with the same duty, and placed in like circumstances, would have 
done, were questions of fact for the determination of the jury:” 
Pacific Mut. Life Ins. Co. vs. Snowden, 7 C. C. A., 264. 


The view we have taken renders it unnecessary to specially 
discuss the remaining assignments of error, all of which have 
received careful consideration. 

As no error of law occurred at the trial, and the verdict is 
abundantly sustained by the evidence, the judgment appealed 
irom is affirmed. 


SUPREME COURT OF MICHIGAN. 


A. M. TODD CO., LIMITED, 
v8. 


FARMERS’ MUT. FIRE INS. CoO. ov) 
ALLEGAN & OTTAWA‘ COUNTIES.* 


A soliciting agent who had, three or four years before, taken insured’s 
application for the insurance, aided him in procuring other insurance, 
without the knowledge of the company. 

Held, That this did not waive a policy provision against such other insur- 
ance, and its violation rendered the policy void, and not simply void- 
able. 

The company afterward received and retained assessments, without the 
knowledge of such other insurance, until after the fire, when it de- 
nied liability. Held, That this was not a waiver of the prohibition 
against other insurance where the company did not refuse to return 
assessments, and no demand was made for such return. 


Error to Circuit Court, Allegan County. Action by the A. M. 
Todd Company, Limited, against the Farmers’ Mutual Fire In- 
surance Company of Allegan and Ottawa Counties. There was 
a judgment for defendant, and plaintiff brings error. 


* Decision rendered, July 16, 1904. 
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HOWARD & HowARD, for Appellant. 

C. R. WILKES, for Appellee. 

MoorgE, C. J. 

This is an action brought upon an insurance policy issued by 
the defendant to Albert M. Todd. Prior to the issuing of the 
policy in question, Mr. Todd held a policy in the company. Mr. 
Todd wanted some additional insurance, and a new policy was 
issued, which is the policy in question. On or about January 1, 
1902, the plaintiff company was organized, and became the owner 
of the property covered by the insurance. Albert M. Todd as- 
signed his interest in said policy to it on the 13th day of January, 
1902, and the same was approved by the secretary of the defend- 
ant company. On the rtoth day of July, 1902, a fire occurred, 
which destroyed the hay and grain and farm implements covered 
by the policy. The hay and grain was insured for $500, live stock 
and farm implements for $2,100. No live stock was injured by 
the fire. On the back of the insurance policy in question are 
printed the by-laws and charter of the company. Part of Section 
17 reads as follows :— 

This entire policy unless otherwise by an agreement in- 
dorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of 
insurance, whether void or not, on the property covered in 
whole or in part by this policy. 

Mr. Todd later procured other insurance on the hay, grain and 
farm products, but no indorsement was made thereof on the 
policy. The circuit judge directed a verdict in favor of defendant. 
The case is brought here by writ of error. ° 

It is the contention of plaintiff that the provision against addi- 
tional insurance was waived—-First, by the consent thereto of 
the secretarv of the company; second, by the act of Mr. Dunn, a 
solicitor of the defendant company, who procured the additional 
insurance; and, third, by making and collecting assessments of 
Mr. Todd after the additional insurance, and keeping the same. 
The first two of these claims is based upon Mr. Todd’s testimony, 
which reads as follows: “I built the large barn spoken of in 
1900, after the policy of insurance involved in this case was is- 
sued. After I had it practically completed, Mr. Dunn, the gen- 
tleman who acted for the defendant company in taking some of 
the increase insurance for said company as represented by the 
increase certificates attached to the policy in suit, came to see 
me, either by my appointment or his own suggestion, I cannot 
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recall which. At any rate, he came with a view of insuring the 
barn. The barn had cost me $14,000 to build, and I wanted to get 
$10,000 of insurance on it. Mr. Dunn said he did not think the 
company would take any such amount as that, because their 
policy was not to place too much in any one risk. I asked him to 
take it up with the company. He said he would, and would ad- 
vise me how much they would take. He conferred with Mr. 
Hicks, the secretary of the company, and told me that the largest 
amount that the company thought that they could reasonably 
take would be $3,000. That they would insure either the barn or 
its contents, or both, to the amount of $3,000, but they did not 
wish to take more than $3,000 on any other one piece of prop- 
erty. They had at that time a little over $18,000 on all the prop- 
erties on my farm, and they were willing to take $3,000 more on 
this property. I told Mr. Dunn that this would not be adequate, 
because it would be less than one-fourth the cost of the barn, and 
that we also had cattle we wanted to insure. We had something 
like four hundred head of cattle, and also farm implements. Mr. 
Dunn came afterward, and said he had some talk with Mr. Hicks, 
and he was consulting with the Kent, Allegan & Ottawa Com- 
pany to see if together they would take $5,o00—that is, divide it 
so that each would take $2,500 apiece. I said that was all right. 
If they could arrange it to take an adequate amount, I would be 
glad to have them. But finally he advised me that that fell 
through for some reason or other; that it was not accomplished. 
So I telephoned to Mr. Hicks, and asked him if they really 
couldn’t, in view of the fact of my other insurance that I had al- 
ready on many pieces of property, take more than $3,000. He 
said ‘No; that would be the limit that they could take on any 
one piece of property. I said, ‘If that is the case, I will have to 
take out the insurance on the barn in stock companies.’ He says, 
‘That is all right for you to do so, because we can’t take more 
than $3,000.’ So I said, ‘All right, I will take it out in the stock 
companies, and I[ told Mr. Dunn about this, and he says, ‘All 
right, I will write you up in the stock companies.’ Mr. Dunn was 
at that time solicitor for the defendant company. So I said ‘All 
right, I would just as leave give you the insurance as anybody, if 
you will take it.’ He says, ‘I can write you up that in a stock 
company.’ So I made out the application, and Mr. Dunn ar- 
ranged with me for insurance through Mr. Updyke’s agency here 
in Allegan. We took out some insurance in the Updyke agency, 
some in Mr. Rankin’s agency, and some in Mr. Garrett’s agency ; 
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amounting in all to about $19,000. @. What did you say to Mr. 
Hicks about wanting more insurance on the contents of the 
barn? A. Well, I said like this: that we ought to have probably 
$9,000 or $10,000 on the barn and $9,000 or $10,000 on the live 
stock, and perhaps $3,000 or $4,000 on the contents; and he said 
they could not insure it for so large an amount; that $3,000 was 
about all that they would insure it for. So I told him I would 
have to insure it in stock companies. I cannot recollect whether 
he sugyested I insure it in stock companies or not, but, at any 
rate, he assented to it. In taking out the insurance in stock com- 
panies, | took out additional insurance on the hay, grain and 
farm products. I took out the first insurance in stock companies 
September 28, 1900. These policies ran for three years. Two 
policies taken out on that day. The next policy, I think, was 
taken out October 3, 1900. Each one of the stock companies had 
a certain amount on the barn, a certain amount on the hay, grain 
and farm products, certain amounts on the cottage near by, and 
on some other property. The next insurance was taken out in 
stock companies January 15, 1901; March 3, 1901; March 22, 
1901; March 25, 1901; June 4, 1901. That comprises them all. 
I took out ten policies in stock companies.” In the applications 
he made for insurance in the stock companies spoken of by Mr. 
Todd in his testimony, he answered certain question in his own 
handwriting, and to the question, “What other insurance, if any, 
is there now in the property, and in what other companies?” he 
answered, “None.” Mr. Hicks’ testimony as to his talk with Mr. 
Todd is as follows: “During these negotiations I had a talk 
with Mr. Todd himself over the telephone. Mr. Todd called me 
over the ’phone. I answered, and talked with him regarding the 
$3,000. He suggested that was a very small amount, and asked 
me if, in case we placed the $3,000, if that would permit him to 
place other insurance; and | told him our company could not 
accept concurrent insurance under any circumstances. That is 
the conversation Mr. Todd refers to. That ended the effort to 
get insurance in our company on the barn or its contents. Our 
company refused to take any insurance at all on the contents of 
the barn. * * * Nothing was said by me to Mr. Todd that he 
had taken out, or was going to take out, additional insurance 
upon any property insured in our company. I never knew of it, 
or saw any intimation of it, until after the fire.” 

Putting the most favorable construction possible upon this tes- 
timony, we do not think the jury would be warranted in finding 
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that Mr. Todd informed Mr. Hicks he wanted concurrent insur- 
ance upon property upon which he then had an insurance, and 
that Mr. Hicks consented that he might obtain it. This makes it 
unnecessary to express any opinion upon what would be the legal 
effect of Mr. Hicks’ consenting to the proposed insurance. 

Did what was done by Mr. Dunn operate as a waiver? The 
tecord discloses that he was a soliciting agent, and had no au- 
thority to write policies. It is claimed he had acted in that 
capacity some time prior to December, 1897, the date of the 
policy in question, when some of the insurance was obtained 
under the old policy. His testimony is: “My duties were to 
inake a survey of the property, and submit applications for in- 
surance to the secretary. I have no authority to write policies. 
That was all done by the secretary. I was merely a soliciting 
agent, as I understand it; agent for the secretary; and held my 
position at his pleasure, and made my reports to him. I knew of 
Mr. Todd building the barn in 1900. At that time I knew that he 
was insured in the defendant company. I supposed he was be- 
cause I had taken applications for him. Q. Did you at that time 
know anything ai;out the amount of insurance, or what property 
was covered by his insurance in the defendant company? A. I 
knew what had been, but whether I did at that time or not I can- 
not recollect. I presume not, though, because my duties ceased 
usually when I took the application and submitted it and got the 
policy. I paid no attention to it afterward.” There is no testi- 
mony in the case that his duties were other than as stated by him. 
He further testified that when the new barn was built Mr. Todd 
wanted $10,000 insurance on it, and, after taking the matter up 
with the company, they refused to accept it, and he so informed 
Mr. Todd. Mr. Dunn obtained through Mr. Updyke’s agency 
the insurance in the stock companies, and testified he did not 
understand the defendant company had any insurance upon the 
property covered by the policies of the stock companies. He 
said: “Mr. Todd didn’t directly or indirectly ask me for the con- 
sent of the Mutual Company for concurrent insurance upon the 
property that was insured by Mr. Updyke’s agency. He never 
mentioned it to me, and I had no knowledge that it was property 
that this company had any insurance on. I first heard that Mr. 
Todd claimed the Mutual Company was carrying insurance upon 
the property that had been insured through the stock companies 
from the secretary, after the fire.” What we have said as to the 
effect of this testimony in relation to Mr. Hicks will apply equally 
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to Mr. Dunn. It is said, however, that as Mr. Dunn obtained the 
insurance under the old policy, he must be presumed to know 
what it covered, and by obtaining the policies in the stock compa- 
nies he thereby waived the provisions of the policy, and the com- 
pany is bound thereby. It would be a violent presumption to 
suppose that Mr. Dunn would know what property of Mr. Todd’s 
was covered by insurance when the new insurance was taken 
because he had taken his application as a soliciting agent and for- 
warded it to the company three or four years before. It would 
be carrying the doctrine of waiver farther than we have ever seen 
it stated to say that, because a soliciting agent had taken and 
forwarded an application for insurance, and three or four years 
later had assisted in procuring insurance in other companies than 
the defendant company, about which act of the agent the defend- 
ant company had no knowledge, that these acts operated as a 
waiver. See Am. & Eng. Ency. of Law (2d Ed.), vol 16, p. 944; 
Goldin vs. Assurance Co., 40 Minn., 471; Queen Ins. Co. vs. 
Young (Ala.), 5 South., 116; Sugg vs. Hartford Ins. Co., 98 N. 
C., 143. ° 

Was there a waiver because of collecting and retaining the 
assessments? Some of the policies in the stock companies were 
taken out as early as September, 1900; others in the summer of 
1901. One assessment was collected in October, I1g00, and one 
in October, 1901. We have already seen the company had no 
knowledge of the additional insurance until after the fire. No 
demand has ever beer made for a return of the assessments 
which were paid, and the company has never refused to return 
them. The cases cited by counsel which he claims establish a 
waiver are, generally, cases where the assessments were collected 
after knowledge of the breach of the contract and before the loss 
occurred. Im the others the case does not turn upon the matter 
of assesments. It has frequently been held by this court that 
the breach of such a condition as this renders the policy not void- 
able simply, but wholly void. See Cronin vs. Fire Association 
(123 Mich., 277), and the many cases there cited. When this loss 
occurred the company had no knowledge of a breach of the 
policy, and, according to the cases just mentioned, at that time 
the policy was void. When the company learned of the addi- 
tional insurance, it disclaimed any liability. The plaintiff has 
not been led to do any act or incur any expense because of what 
defendant has failed to do in reiation to the assessments. The 
case of Sheldon vs. Fire Ins. Co. (124 Mich., 303) has some bear- 
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ing upon the questions-involved. See, also, Boyer vs. Fire Ins. 
Co., 124 Mich., 455. We do not think the failure to return the 
assessments operated as a waiver. 

It is said, “We have a statute which we submit has a consider- 
able bearing on this case,” citing section 5180, Comp. Laws. As 
this loss occurred during the breach of the condition in the 
policy, the statute does not help the plaintiff. 

Judgment is affirmed. The other justices concurred. 


UNITED STATES CIRCUIT COURT. 


W. D. Missouri. 


CHICAGO-COULTERVILLE COAL CO. 
v8. 
FIDELITY & CASUALTY CO. or NEw York.* 


Where an indemnity company advised insured to settle a claim for injuries 
to his servant, but denied liability on account of a breach of statutory 
obligation which was exempted in the policy, but agreed to defend suit. 
but the insured employed other attorneys and did not rely on the 
counsel of the company, the company was not liable on the ground of 
an implied promise. : 

Where a statute required a mine owner to maintain an open passageway 
around the landing place of the shaft, and that an injured party 
should have a right of action in case of willful neglect, the contributory 
negligence of an injured miner is no defense. 

Where such statute had been originally complied with, but, through a 
cave-in the passageway had become blocked, and so remained much 
longer than was needed to clear it, the original compliance was no 
defense. 


The policy agreed to indemnify against common-law liability to servants, 
but contained a provision exempting it from injuries due to failure to 
comply with any statute. 


Held, That the provision was not repugnant to the agreemert to indem- 
nify. 


Knowledge of the agent that the insured was developing a new mine 
which was not in full operation was not such information that the 
statute, as to maintaining a clear passage was being violated, as to 
waive the provision. 


H. L. McCune, jor Plaintiff. 
HARKLESS, CRYSLER & HISTED, for Defendant. 

Puiips, D. J. 
This cause having been submitted for hearing and determina- 


* Decision rendered, June 11, 1904. 
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tion to the court by written stipulation of the parties herein waiv- 
ing a trial by jury, the cause was submitted on the pleadings and 
the evidence. 

The suit is based on what is known as an “employer’s indem- 
nity policy,” issued by the defendant company to the plaintiff 
company, beginning on the Ist day of October, 1902, at noon, 
and ending on the Ist day of January, 1903, at noon, 


Against loss from common law or statutory liability for dam- 
ages on account of bodily injuries, fatal or non-fatal, acci- 
dentaliy suffered within the period of this policy by any em- 
ployee of the assured while on duty at the places and in the 
occupations mentioned: in the schedule hereinafter given, in 
and during the continuance of the work described in the said 
schedule. 


Willard A. Pettigrew, an employee of the assured, received an 
injury on the 23d day of October, 1902, while acting as cager and 
driver in the plaintiff’s coal mine in Illinois, the mine covered by 
said policy; and to the March term, 1903, of the Circuit Court 
of Randolph County, State of Illinois, he brought suit against the 
said Chicago-Coulterville Coal Company to recover the sum of 
$5,000 as damages for said injuries. The petition in that case al- 


leged, in substance, that the said coal company was operating a 
certain coal mine in Perry County, IIl., and was then engaged in 
‘ mining, removing and shipping coal from said coal mine; that 
said coal mine had a shaft in which a cage was lowered and raised, 
and from the bottom of said shaft were driven entries, and the 
plaintiff (Pettigrew) was then and ‘there in the employ of said 
defendant in said coal mine as a driver and cager, his duties being 
to drive a mule in and along the entries in said coal mine, and to 
haul empty coal cars from the bottom of said shaft to where the 
men were mining and digging coal in the mine, and to haul 
loaded boxes to the bottom of the shaft and place them on the 
cage to be hoisted to the surface, and to remove the empty boxes 
from said cage; that there was a main entry driven south from 
the bottom of said shaft, and also a main entry driven north from 
the bottom of said shaft, and it became necessary for the plain- 
tiff, in the performance of his said work, to go both into the south 
and the north entries. The petition then avers that it was then 
and there the statutory duty of the defendant to have and main- 
tain at the bottom of said shaft, and at the place for caging there- 
in, a safe and commodious passageway cut around said landing 
place, to serve as a traveling way by which men or animals might 
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pass from one side of the shaft to the other without passing under 
or on the cage; that at the date aforesaid, and for a long time 
prior thereto, said defendant willfully failed and omitted to have 
and maintain a safe and commodious passageway around said 
landing piace to serve as a traveling way by which men or ani- 
mals might pass from one side of the shaft to the other without 
passing under or on the cage, but certain planks and timbers 
were placed on the “sump” in said shaft, and that plaintiff was 
compelled to pass over said timbers and under the cage in the 
performance of said work, and the injuries plaintiff received were 
caused directly and immediately by said willful failure of said 
defendant to have and maintain such passageway at the bottom 
of said shaft, as required by statute; that on the date aforesaid, 
while plaintiff was passing from the south side of said coal mine to 
the north side thereof on said planks or timbers over said “sump” 
and under said cage, the said cage came down upon the plaintiff, 
pinioning him to the said timbers on said “sump,” crushing, 
mangling and permanently injuring him (describing in detail the 
character of his injuries and the disabilities resulting therefrom). 
Notice of this suit was given by the assured to the insurance 
company, and it undertook through its attorney the defense 
thereof. 

It appears from the correspondence between the insurance 
company and the assured that, after the said attorney and the 
agents of the insurance company had investigated the facts of the 
case, said attorney became impressed with the fact that said coal 
company had failed to comply with and observe the requirements 
of the state statute applicable to said mine, and that the action 
could not be successfully defended, even though the evidence 
might tend to show that the party injured had been guilty of con- 
tributory negligence at the time of the injury; and the opinion 
was expressed by said attorney that such defense would be un- 
availing under the statute in question, and suggested to the coal 
company the advisability of effecting a compromise settlement 
with Pettigrew. A number of letters passed to and fro between 
the parties touching this matter, but throughout it was stated on 
behali of the insurance company that, if the injury to Pettigrew 
resulted from the employer’s willful violation of the statute of 
- the state in failing to construct and maintain a safe and commo- 
dious passageway around the bottom of said shaft for the use of 
said cager and driver, no liability of the insurer to the assured 
was adnvitted under the policy in question; that, if a compro- 
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mise settlement should be effected between the coal company 
and Pettigrew, it should be on the understanding that the coal 
company did not thereby waive any right it might have under the 
policy to look to the insurer for indemnity, and, on the other 
hand, that the insurer did not waive its right of non-liability to 
indemnify the assured under the terms of the policy. It further 
appears irom this correspondence that the coal company did not 
wholly rely upon the opinion of the counsel of the insurance com- 
pany respecting the probable indefensibility of Pettigrew’s stit, 
for in one of its letters to the insurance company it stated that it 
had “employed good attorneys to look after our [its] interest,” 
and it was after this, and presumably after its own “good attor- 
neys” had looked after its interests, that it settled the claim of 
Pettigrew at $2,400, and the iurther sum of $18.55 on account of 
costs. This was done by the assured company after the assistant 
examiner of the insurance company had stated in his letter that: 
If, as our attorneys seem to think, the plaintiff's recovery in 

this case is baseg upon the violation of a statute, we would not 
be responsible to you for any judgment. -Our policy is clear 
upon its face. We suggest that it would perhaps be better to 
effect, if possible, a reasonable settlement with the plaintiff’s 
:uttorney, or with the plaintiff direct, and we agree that you by 
so doing will not thereby waive any right which you may 
have against us under your policy. Our differences could be 
taken up and disposed of either amicably or by suit at some 
later period. Of course, if the plaintiff's recovery, if any, is not 
based upon the violation of a statute, and it is otherwise cov- 
ered under your policy, we would protect you in accordance 
with the terms of your contract. If you prefer to have our at- 
torney continue the defense, we are willing to have him go 
ahead, and the expense in connection therewith, that is, his fee, 
wili be borne by our company. 

It cannot, therefore, be maintained that the amount paid by the 
plaintiff in compromise of Pettigrew’s claim is recoverable from 
the defendant on the ground of a promise, expressed or implied, 
by the defendant to reimburse the plaintiff the amount paid in 
settlement in any event. But looking to the clear intendment of 
the parties, gathered from their correspondence, and taking what 
seems to me to be a common-sense view of the situation, the 
plaintiff would be entitled to recover from the defendant the sum 
so paid to Pettigrew, unless the matters pleaded in defense are 
good in fact and law. 

The policy contains the following provision, inter alia, under 
the head of “special agreements” :— 
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_ (b) ‘This policy does not cover loss from liability for injuries 
* occasioned by reason of the failure of the assured to 
shunine any statute affecting the safety of persons. 

Pursuant to the mandatory requirement of the constitution of 
the State of Illinois, the statute of that state (4 Starr & C. Ann. 
St., 1902, c. 93, entitled, “Mines and Miners; Coal Mines and 
Subjects Relating Thereto—Miners”), section 2b, in force at the 
time of this accident, declared as follows :— 

At the bottom of every shaft and at every caging place 
therein, a safe and commodious passageway must be cut 
around said landing place to serve as a traveling way by which 


men or animals may pass from one side of the shaft to the 
other without passing under or on the cage. 


sv section 33 of this statute it is provided that :— 


Any willful neglect, refusal or failure to do the things re- 
quired to be done by any section, clause or provision of this 
act, on the part of the person or persons herein required to do 
them, or any violation of any of the provisions or requirements 
hereof, * shall be deemed a misdemeanor punishable 
by a fine not exceeding five hundred dollars, or by imprison- 
iment in the county jail for a period not exceeding six months, 
or both at the discretion of the court. * * * For any injury 
to person or property, occasioned by any willful violations of 
this act, or willful failure to comply with any of its provisions, a 
right of action shall accrue to the party injured, for any direct 
damages sustained thereby. 

The weight of the evidence taken in this case shows satisfac- 
torily that the allegations of the petition in the said action of 
Pettigrew against the coal company herein were substantially 
true. When the said shaft was sunk by the coal company in the 
earlier part of its operation of this mine, it had constructed a 
passageway 14 feet wide around the west side of the shaft, con- 
necting the north and south entries. By reason of a cave-in at 
this place, the passageway had become blocked and obstructed, 
so that the mule used by Pettigrew in his work could not pass 
over it, and a man could get through the passageway only by 
crawling or clambering over the rock and débris, testified to be 
from 2 to § feet high. and then py squeezing through a narrow 
passage of alhout 15 inches in dimensions between a post and the 
shaft on the northwest corner. This condition of the passageway 
* had existed for about six weeks before Pettigrew’s injury, which 
obstruction could have been cleared away by the operator in two 
or three days. The coal company knew that this passageway 
was thus blocked, and that to enable the driver to take his mule 





896 Insurance Law Journal. [Oct., 


from one side to the other a passageway of timbers had been 
constructed over the “sump” or pit beneath the cage, and that ir 
passing from one side to the other the mule and the employees 
were passing over this way, necessarily taking them beneath the 
cage. By constructing this provisional passageway it invited its 
employees to use it. Pettigrew received his injury by being 
caught under the west descending cage in attempting to pass 
over from one side to the other in the performance of his work. 

It is the established construction of said statute by the Su- 
preme Court of Illinois that, it having been enacted in compli- 
ance with the declared public policy of the state as defined in its 
fundamental law, the defense of contributory negligence and 
assumption of risk on the part of the person injured does not lie 
to an action founded on the willful failure of the mine operator 
to comply with the requirements of the statute. This question 
was thoroughly discussed by the highest court of Illinois in Car- 
terville Coal Company vs. Abbott (181 IIl., 503), and followed in 
Western Anthracite Coal & Coke Co. vs. Beaver, 192 IIl., 333. 
It is true that, to make out a case of liability on the part of the 
mine owner under this statute, it must be shown that his omis- 
sion of duty was willful, and that the injury resulted directly 
therefrom. The term “willful” employed in this statute has been 
construed by the Supreme Court of Illinois in the case of Carter- 
ville Coal Company vs. Abbott, supra. The court said :— 

“Where an owner, operator or manager so constructs or 
equips his mine that he knowingly operates it without conform- 
ing to the provision of this act, he willfully disregards its provi- 
sions, and willfully disregards the safety of miners employed 
therein. Where such owner, operator or manager willfully dis- 
regards a duty enjoined on him by legislation of this character, 
and places in danger the life and limbs of those employed there- 
in, he cannot say that, because one enters a mine as a miner with 
knowledge that the owner has failed to comply with his duty, he 
is guilty of contributory negligence.” 

The learned counsel for plaintiff sought in argument to evade 
the application of this statute to this instance by contending that 
this was a new mine, in the early stages of development, and that 
it ought not to be exacted or expected of a mine owner, in his 
relation of responsibility to his employee, to have the passageway 
in the prescribed condition during such experimental develop- 
ment. The evidence in this case shows that long prior to this 
accident, when the shaft was sunk and the levels started there- 
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irom, the plaintiff complied with the statute by making a passage- 
way 14 feet in width, and that in the fore part of September, 1902, 
the obstruction occurred from the cave-in, and that for six weeks 
the plaintiff left it in this condition, although it was prosecuting 
the work of development by hauling tons of coal from the ex- 
tensions each day for merchandise. It was then engaged in 
operating a mine. The spirit as well as the letter of the statute 
made it imperative upon the plaintiff, as soon as it began to ex- 
tend its lateral levels and to dig, haul and dump the coal into the 
elevator crates, to provide this safe and commodious passage- 
way for the cager and his mule. In Odin Coal Company vs. 
Denam (lll., 57 N. E., 193) the Supreme Court of Illinois, in 
speaking of this statute, said :— 

“Where a declaration against a mining company alleged that 
plaintiff's intestate came to his death by defendant’s willful omis- 
sion ta. comply with sections 6 and 8, it was proper to refuse to 
allow officers of defendant to testify that they intended to com- 
ply with the statute in good faith, since the word ‘willful,’ as em- 
ployed in the declaration, did not involve a charge of wrongful 
intent, but only that the omissions were conscious acts of the 
mind, and not from mere inadvertence.” 

So it is held in Donk Bros. Coal Co. vs. Stroff (100 Ill. App., 
576) :— 

“The miners’ act is a police regulation passed in obedience to 
a constitutional provision of this state, and a willful failure to 
obey the provisions of the statute has all the force of wanton and 
intentional injury, in contemplation of law.” 

The statute requiring a safe and commodious passageway 
means just what it says. The requirement is not met, as applied 
to Pettigrew’s case, by showing that he could have gone around 
from one side to the other of the shaft by climbing over the 
débris in the passageway and then struggling through a 15-inch 
hole. The mule—his vade mecum—could not be gotten through 
that way at all. After the crate was dumped at the cage, the only 
way the mule could pass to the other side was over the impro- 
vised passageway under the cage. The mine superintendent 
must have known this. How did he expect the driver to get his 
mule over this way without going with him? The evidence does 
‘ not disclose that the mule was an educated or trained animal 
who, by word or sign from his driver, would unattended cross 
over the bridge. .The mule is a historic animal of well-known 


characteristics. He is uncertain, coy and perverse. It is always 
Vou. XXXIII.—57. 
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safer to lead than to push him. It might, in order to avoid pass- 
ing over the bridge by the driver, have required two men to work 
the mule, one to urge him across, and the other to catch him 
when he had crossed. When Pettigrew knew that this way was 
provided by his emplover for performing his work with the mule, 
and was thus caught by a descending cage and injured, his injury 
was the direct result of the plaintiff's willful failure to comply 
with said statute. 

It is urged by plaintiff's counsel that the provision of the 
policy quoted from item “b” aforesaid should be held inoperative 
as in conflict with and repugnant to the preceding general state- 
ment of the policy that the Fidelity & Casualty Company “does 
hereby agree to indemnify Chicago-Coulterville Coal Company 
against loss from common-law or statutory liability,” etc. This 
is immediately followed by the “Special Agreements.” Item “a’”’ 
provides that the company’s liability for an accident resulting in 
injuries to or in the death of one person is limited to $5,000, and, 
subject to the same limit for each person, the total liability of any 
one accident resulting in injuries to or in the death of several 
persons is limited to $10,000. Then ‘b” declares that :— 

This policy does not cover loss from iiability for injuries as 
aforesaid to, or caused by, any person unless his wages are 
included in the estimated wages hereinafter set forth and he is 
on duty at the time of the accident in an occupation hereinafter 
described at the place or places mentioned in the schedule, but 
drivers and drivers’ helpers shall not be covered by this insur- 
ance unless the number of drivers and helpers and their esti- 
mated wages are separately stated in the estimated pay-roll, 
or they are drivers and helpers of teams for which the assured 
carries concurrent Teams’ Insurance in this company, nor in 
any case unless the injured employee is on duty at the time of 
the accident at a place mentioned in the schedule; nor for in- 
juries occasioned by reason of the failure of the assured to 
observe any statute affecting the safety of persons; nor for 
injuries occasioned by reason of the failure of the assured to 
observe any local ordinance of which he has knowledge. 

I am unable to perceive that there is any legal incompatibility 
or repugnancy between the general opening statement and the 
provisions immediately following under so conspicuous a head. 
As well say that an accident policy which in its opening para- 
graph insures A. against injuries from accidental causes could 
not qualiiy or limit this general clause by excepting from its op- 
eration injuries to A. caused by the discharge of his pistol while 
engaged in an attempt to murder some person, or while he was 
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engaged in dueling, or hunting in violation of the Sunday law; 
or that a fire policy which insures A.’s house against loss by fire 
could not, under the head of “Special Agreement,” except from 
its operation a liability for loss by fire willfully communicated by 
the assured to his house, or from a fire communicated by known 
explosives or combustibles. The general clause “against loss 
from common-law or statutory liability” was neither nullified nor 
emasculated by the exception, as there were left many subjects- 
matter upon which it could operate. For instance, but for the 
statute law of the state, in case of death from the accidental in- 
jury, giving a right of action to the designated survivors, there 
would be no liability on the part of the employer. If the injury 
was the result of the negligence of a fellow servant, there would 
be no liability of the master but for the fellow-servant statute of 
the state. As this policy contract was to apply to injuries oc- 
curring in a mine in Illinois, it is to be presumed that the parties 
were aware of and had in mind the penal statute respecting the 
duties and obligations of a mine owner in the particular in ques- 
tion. And, as there could be no liability arising from this source 
except from the willful failure of duty on the part of the assured, 
it was peculiarly proper for the insurer to except such culpable 
misfeasance of the assured from the risk assumed. 

The final contention on the part of plaintiff is expressed in its 
reply, which the court permitted it to file after the hearing of the 
case was begun, which ‘s as follows :— 

“That if, at the time of said accident, plaintiff had failed to 
comply with the statutes of Illinois, as alleged in said amended 
answer, then plaintiff alleges that said violation of the statutes 
existed at the time of the issuance of the policy sued on, and de- 
fendant company had full knowledge and information as to the 
condition of plaintiff's mine at said time, and issued said policy 
with such knowledge and information, whereby it waived the pro- 
vision of said policy referred to in said amended answer.” 


The policy contains this express provision that :— 


No condition or provision of this policy shall be waived or 
altered by any one unless by written consent of the president 
or secretary of the company, nor shall notice to any agent nor 
shall knowledge possessed by any agent or by any other person 
be held to effect a waiver or change in this contract or in any 
part of it. 


The only evidence introduced by plaintiff in support of the 
allegations of the reply was that of Mr. Thomas, the president of 
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the plaintiff company, located at Kansas City, Mo., the substance 
of which is that he effected this contract of insurance with Mr. 
Rush, who was the general agent of the defendant company at 
Kansas City, Mo., and that Mr. Rush was aware of the fact that 
the plaintiff company was engaged in developing the mine in 
question as a new mine, and that it was not in full operation, and 
the like. He did not, as admitted by him on cross-examination, 
at the time of taking out the policy in question, advise Mr. Rush 
of the fact that the mine was being operated without the assured 
having complied with the statutes of the state of Illinois by hav- 
ing a safe and commodious passageway around the shaft, nor 
that the passageway which it had theretofore constructed had 
become and was then obstructed by a cave-in, as shown by the 
evidence in this case. Without, therefore, considering the provi- 
sion of the contract above quoted respecting a waiver and notice 
to the agent, it is sufficient to say that, before a waiver can be- 
come effective, the party making it must be informed of the es- 
sential facts on which such waiver is based. The evidence falls 
far short of the allegations of the reply. 
It results ‘that the issues are found for the defendant. 








1904.) Greenleat vs. National Ass’n of Ry. Postal Clerks. 901 


UNITED STATES CIRCUIT COURT. 


D. MAINE 


GREENLEAF 
v8. 


NATIONAL ASS’N OF RY. POSTAL CLERKS.* 


The revised statutes of Maine provide that no foreign company shalt do 
business there until licensed by the insurance commissioner, and 
enumerates certain provisions which must be complied with by such 
company, whereupon it may be licensed. Another section provides 
that any person having a claim against a foreign company may bring 
an appropriate suit in a state court, and service may be made on the 
commissioner, or any duly appointed agent. 


Held, That the latter ‘section applies only to companies that have com- 
plied with the requirements and have been duly licensed. Any other 
construction might be inconsistent with the Fourteenth Amendment 
to the Constitution. 


Held, That where suit was brought in a state court, and afterward removed 
by the company to a federal court, in the prescribed statutory manner, 
it was not necessary to raise the question of jurisdiction in the state 
court before removal, and the company was entitled after the removal 
to move for dismissal from that court on the ground that no jurisdic- 
tion of the company had been obtained. 


At Law. 


LEvI GREENLEAF, for Plaintiff. 
SAMUEL M. EmEry, for Defendant. 
HALE, D. J. 
Annie S. Greenleaf, of Portland, Me., a citizen of Maine, com- 
menced suit in the Supreme Judicial Court in the county of Cum- 
berland and State of Maine, at the October term, 1903, against 
the National Association of Railway Postal Clerks, incorporated 
under the laws of the State of New Hampshire, to recover the 
sum of $5,000, alleged to be due from said’ association to the 
plaintiff under a certain beneficiary fund certificate set forth in 
the declaration. The writ was served by delivery to S. W. Carr, 
State Insurance Commissioner, of a summons and attested copy 
of the writ. On the second day of said term of court (the 14th 
day of October, 1903), defendant filed its petition and bond for 
‘ removal in that court; and on that day an order was issued re- 
moving the cause to the Circuit Court of the United States for 
the District of Maine, and directing the transmission of the tran- 


* Decision rendered, May 26, 1904. 
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script of the record. The petition alleged that the matter in dis- 
pute exceeded the sum of $2,000, exclusive of interest and costs, 
and that the controversy was between citizens of different states: 
that the petitioner was at the time of the commencement of the 
suit, and still is, a corporation duly incorporated, organized and 
doing business under the laws of the state of New Hampshire, 
and a resident and citizen of the state of New Hampshire, and 
the plaintiff was then, and still is, a citizen of the state of Maine, 
and a resident of Portland, in said state of Maine. The record 
was duly filed in the Circuit Court of the United States for the 
District of Maine on the first day of the April term of said court, 
when sail suit was entered in the said Circuit Court of the United 
States for the District of Maine; to wit: April 19, 1904, on which 
said day the defendant filed a motion to set aside the service of 
the plaintiff's writ in the case, and to dismiss the writ and the 
plaintiff’s action, for want of jurisdiction of the person of the 
defendant in the state court from which the cause was removed. 
The defendant offered, with his motion, the affidavit of George 
A. Wood, the treasurer and secretary of the defendant corpora- 
tion, which affidavit shows that the corporation carries on no 
business in the state of Maine, and has no agents in said state; 
that all policies are issued in the state of New Hampshire, and 
mailed to the applicant in the state of Maine, or in whatever state 
the applicant resides; that assessments are received in Maine for 
the convenience of members; that each member of the society 
may remit assessments direct to the secretary at Portsmouth, 
N. H., or, in case it is more convenient for such member to pay 
a local member of the association, there are two members of the 
association, who are residents of Maine, authorized to accept 
payments. The two members in Maine so receiving assessments 
have authority to perform no other act whatever for the associa- 
tion. The association has no person who acts as its agent in the 
state of Maine, unless the two aforesaid persons should be held 
to be such agents. The association never has procured license to 
do business in the state of Maine, because it has not supposed 
that it is doing an insurance business for the doing of which a 
license must be procured of the insurance commissioner of 
Maine; and it never has appointed the insurance commissioner 
of Maine, or any other person in that state, its attorney or agent 
to receive or accept service of any process against it. The affiant 
has appended to his affidavit a copy of the constitution of the 
association, in which, in article 2, it is alleged :— 
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The object of this association is to conduct the business of a 
fraternal beneficiary association for the sole benefit of its mem- 
bers and beneficiaries and not for profit; to provide closer so- 
cial relationship among railway postal clerks; * * * to pro- 
vide relief for its members and their beneficiaries and make 
provision for the payment of benefits to them, in case of death, 
sickness, temporary or permanent physical disability, either as 
a result of disease, accident or old age. 

Section 79 of chapter 49 of the Revised Statutes of Maine, pro- 
vides that 

No foreign insurance company shall transact any insurance 

business in the state unless it first obtain a license from the 

commissioner. 

Section 80 provides that foreign insurance companies shall not 
be licensed to do business in the state until they have complied 
with all the provisions of law relating to the admission of compa- 
nies, and have also made a deposit with the treasurer in a sum 
not less than the capital or assets of like companies existing 
under the laws of other states. Section 81 provides that all the 
real estate and other assets of any such company shall be held by 
trustees for the benefit of creditors. Section 82 provides that 
when such foreign insurance company has complied with the 
foregoing provisions, and the insurance commissioner is satisfied 
that it is solvent, he may issue to it a license to transact business 
in the state. Section 83 provides for reciprocal provisions upon 
all insurance companies doing business in the state, or applying 
for admission to it. Section 84 provides that the insurance com- 
missioner may revoke the license of any foreign insurance com- 
pany authorized to do business in the state which shall neglect to 
comply with the laws of the state or shall violate certain provi- 
sions of the statutes. Section 92 provides as follows :— 

Any person having a claim against any foreign insurance 
company may bring a trustee action or any appropriate suit 
therefor in the courts of this state. Service made upon the 
insurance commissioner or upon any duly appointed agent of 
the company within the state shall be deemed sufficient service 
upon the company. 

It is contended by the plaintiff in the case before us that the 
provisions of section y2, which we have just quoted, permit serv- 
ice upon the company by leaving a copy of the writ with the in- 
surance commissioner, and that this provision applies even 
though the company has not obtained license to do business 
Within the state, and has not complied with the foregoing statutes 
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which we have cited, and all other statutes on the subject. If 
section 92 were read alone, without reference to other sections of 
the chapter, there might be good ground for the contention of 
the plaintiff; but the intention of the Legislature must be ascer- 
tained by a careful examination of the whole statute, and not 
alone by a reference to any one section. It is clear from the 
citations which we have just made from the statute that the 
Legislature is passing upon the rights of companies who have ap- 
plied for admission into the state, and having complied with its 
laws. It is plain that section 92 was not intended to apply to any 
foreign insurance company, whether it had been licensed to do 
business in this state or not. It can readily be seen that, if the 
contention of the plaintiff were allowed to prevail, the utmost 
uncertainty would result in reference to the service of writs upon 
companies having no standing whatever in the state. Great 
opportunities of collusion might also arise from such construc- 
tion. In fact, such construction might well be held to be open to 
the objection of being inconsistent with the Fourteenth Amend- 
ment of the Constitution of the United States, for, if this statute 
were allowed so wide an application as contended for by the 
plaintiff, it might be held to abridge the rights of certain foreign 
corporations which are “citizens of the United States.” We 
therefore have no hesitation in concluding that the provision of 
section 92 can apply only to foreign insurance companies which 
have complied with the statutes, and have obtained license to do 
business in the state. 

The learned counsel for the plaintiff further contends that the 
objection to the jurisdiction of the person should have been 
raised in the state court on one of the first two days of the term 
at which the writ was entered, and that, by not appearing in the 
state court and making a timely motion to dismiss, defendant has 
waived his rights to move for a dismissal of the writ on the 
ground that the court had not jurisdiction of the person of the 
defendant. The Supreme Court has already passed upon this 
question in Wabash Western Railway vs. Brow, 164 U. S., 271. 
Chief Justice Fuller, speaking for the court (at page 278, 164 U. 
S.), says :— 

“An appearance which waives the objection of jurisdiction over 
the person is a voluntary appearance, and this may be effected 
in many ways, and sometimes may result from the act of the de- 
fendant even when not in fact intended. But the right of the 
defendant to a removal is a statutory one, and he is obliged to 
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pursue the course pointed out, and when he confines himself to 
the enforcement of that right in the manner prescribed, he ought 
not to be held thereby to have voluntarily waived any other right 
he possesses. An acknowledged right cannot be forfeited by 
pursuit of the means the law affords of asserting that right: Bank 
vs. Slocomb, 14 Pet., 60, 65 [10 L. Ed., 354]. The statute does 
not require the removing party to raise the question of jurisdic- 
tion over his person in the state court before removing the cause, 
or to reserve that question in respect of a court which is to lose 
any power to deal with it; and to decide that the presentation of 
the petition and bond is a waiver of the objection would be to 
place a limitation upon the jurisdiction of the Circuit Court 
which is wholly inconsistent with the act.” 

In the case before us, learned counsel for the defendant ap- 
peared specially for the sole purpose of making his motion to dis- 
miss. He has complied with the terms of the statute in obtaining 
the removal of the cause, and he is seasonable in applying for a 
dismissal of the suit on the ground that the court had no jurisdic- 
tion over the person of the defendant. The language of Chief 
Justice Fuller applies distinctly to the case at bar :— 

“The statute does not require the removing party to raise the 
question of jurisdiction over his person in the state court before 
removing the cause, or to reserve that question in respect of a 
court which is to lose any power to deal with it.” 

It is ordered that the writ be dismissed. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


McALARNEY 
v8. 
SUPREME COUNCIL A. L. H.* 


A benevolent society illegally changed its by-law, and, reducing the 
amount of its certificates below that which it had contracted to pay, 
levied an assessment on the new basis, which plaintiff did not pay, 
and he was suspended. Some three years later, discovering the ille- 
gality, the by-law was amended to apply only to new certificates, and 
providing for the payment of the old on the original basis. 


Held, That the member was entitled to treat the contract as rescinded, 
and to recover payments already made. 


Held, That the fact that many members had withdrawn, and new ones 
had joined during the delay of a year in bringing suit was not such an 
injury to the company as would render the delay fatal, nor would an 
offer to restore him to membership upon payment of his past assess- 
ments affect the case. 


JosEPH H. BRINTON, for Plaintiff. 

MuRpDOCH KENDRICK, J. F. B. ATKIN and FRANK P. PRICH- 
ARD, for Defendant. 

HOLLAND, D. J. 

This is a suit for an anticipatory breach of contract on a policy 
of insurance, for the assessments paid by the plaintiff to defend- 
ant during the life of the policy. The plaintiff became a member 
of the defendant’s subordinate lodge, known as “Anthracite 
Lodge No. 49,” located in Philadelphia, on April 24, 1883, and 
received from the defendant a death benefit certificate in the sum 
of $5,000. Plaintiff continued to pay his insurance on the cer- 
tificate for this amount until October I, 1900, when the defend- 
ant reduced the amount of the certificate from $5,000 to $2,000, 
and levied an assessment, payable October 1, 1900, which the 
plaintiff did not pay, and on November 1, 1900, he was suspended 
by the lodge and his certificate forfeited. Discovering the ille- 
gality of the by-law reducing these certificates, the defendant, at 
its sessions in August, 1903, amended its by-law making this re- 
duction so as to read as follows :— 


Two thousand dollars shall be the highest amount paid by 
the order on the death of a member. This sum shall be paid 
on the death of every member holding a certificate of two thou- 


* Decision rendered Aug. 1, 1904. 
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sand dollars. * * * Provided, however, that nothing herein 
contained shall be construed to in any way impair the obliga- 
tion of any benefit certificate heretofore issued for a larger or 
smaller amount.than that authorized by the provisions of this 


by-law. - 

A number of similar suits have been brought, two of which 
were passed upon in this jurisdiction. These two suits arose out 
of the same circumstances; to wit, an enactment by the defend- 
ant or a by-law reducing certificates from $5,000 to $2,000. Both 
suits were appealed and passed upon by the Circuit Court. An 
examination of these cases establishes the following :— 

“Where an incorporated fraternal benefit association, which 
has entered into insurance contracts with its members, without 
legal right renounces such contracts by the adoption of a by-law 
reducing the amount payable on the same below that which it 
contracted to pay, and putting such law into effect by making 
assessments on the new basis and notifying members of the re- 
duction, a member who has performed the contract on his part 
and who has not consented to such reduction may, at his election, 
treat the contract as rescinded, and sue at once to recover the 
amount he has paid thereon (Supreme Council vs. Black, 59 C. 
C. A., 414; Black vs. Supreme Council A. L. H. [C. C.], 120 
Fed., 580), and it is immaterial in such an action what use the 
association has made of the money so paid; nor is it any defense 
against its legal liability for breach of the contract that its char- 
ter and laws made no provisions for receiving funds to discharge 
such obligations, when it had power to make the contracts (Black 
vs. Supreme Council A. L. H., supra), and that such contracts are 
made by it as a legal entity, and in an action for breach of such 
a contract the internal affairs of the corporation and the equities 
of its members inter sese are matters which are immaterial and 
which cannot affect its liability (Black vs. Supreme Council A. 
L,. H., supra), and, further, that in a suit such as this in question, 
an affidavit of defense stating generally that by reason of plain- 
tiff’s delay in electing to rescind the association has altered its 
position to its prejudice, without setting out in detail any facts to 
support such statement, and where the association has always de- 
nied and still denies plaintiff's right to rescind, is insufficient to 
state a defense (Daix vs. Supreme Council A. L. H. [C. C.], 127 
Fed., 374).” 

In the last case Daix did not notify the defendant that he in- 
tended to treat the contract as rescinded and bring suit for the 





908 Insurance Law Journal. [ Oct., 


recovery of the amount paid until two years and three months 
thereafter. The Circuit Court of Appeals affirmed this case (130 
Fed., 101), and held that the right of a member to elect to treat 
the contract as rescinded and recover the payments made by him 
was not lost by delay so long as he has not recognized the illegal 
action by the payment of other assessments, or done anything 
to mislead the association to its prejudice. The rights of the 
plaintiff upon his certificate of insurance are nearly all settled. 

The defendant, in the affidavit of defense, however, contends 
that in this case it has shown a state of facts sufficiently set forth 
to prevent the recovery of the plaintiff, in consequence of his 
delay and the position of the association having altered to its 
injury, in that, between November 1, 1900, and May 10, 1904, 
when suit was brought, 3,000 members had died or withdrawn, 
upon whom assessments should have been made for this liability, 
and that 325 members have come in during that time without 
knowledge of this claim of the plaintiff, and, as there was no fund 
provided by which such claims could be paid, these new members 
would be required to pay their share of a sum to meet this obli- 
gation in addition to the regular and ordinary dues on the certi- 
ficates ; and the further defense is made that on May 24th, upon 
receiving notice of the suit, the defendant notified the plaintiff 
that it would put his benefit certificate in force, and tender to him 
all rights and privileges of membership, including the rights 
under his benefit certificate, provided that he would pay to the 
order the amount of the assessments, which would have been 
paid by him had he remained a member to date of this notice, and 
it claims that that offer was made at that time, because, prior to 
the bringing of suit by the plaintiff, defendant claims to have had 
no knowledge that plaintiff claimed a breach of contract because 
of the amendment passed in August, 1900. The delay of the 
plaintiff does not relieve the defendant, unless, as was said in 
Daix vs. Supreme Council (C. C., 127 Fed., 374), in consequence 
of such delay the position of the association has been altered to 
its injury. 

The defendant alleges that the position of the association has 
been altered to its injury, and in support of this proposition sets 
forth the fact that 3,000 members had either died or withdrawn 
between November 1, 1900, and May 10, 1904, and that 325 new 
members, who were not aware of this claim, came in. Admitting 
the full force of this statement, and that, in consequence, the de- 
fendant is less able to pay, and that it may entail additional ex- 
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pense upon the new members, who were not connected with the 
organization at the time of the plaintiff’s suspension, we cannot 
see how this can be admitted as a defense. In Black vs. Supreme 
Council, supra, Judge Dallas held that :— 

‘Such contracts are made by the defendant as a legal entity, 
and in an action for breach of such a contract the internal affairs 
of the corporation and the equities of its members inter sese are 
matters which are immaterial and which cannot affect its 
liability.” 

The very nature of the business in which a mutual life insur- 
ance company is engaged involves the process of dropping out 
of old and taking in new members, and the latter connect them- 
selves therewith for the benefits of the insurance guarantied by 
their certificates, in consideration for which they pay certain 
stipulated sums, and impliedly assume their respective shares of 
all lawful liabilities of the association not excluded by their con- 
tract. If this had been a contract on the part of the defendant at 
a certain time in the future to convey to the plaintiff a certain 
piece of real estate owned by the defendant at the time of the 
execution of the contract, upon the plaintiff paying to it a certain 
stipulated sum at certain stipulated times, and the defendant, by 
some action of itself, or notice to the plaintiff, informed him of an 
anticipatory breach of this contract, and the plaintiff ceased the 
payment of the stipulated installments, and remained silent for 
three years and six months, and in the meantime the defendant, 
in the regular order of its business, disposed of this real estate, 
thereby placing itself in the disadvantageous position of being 
unable to deliver the property, it might be held that, in conse- 
quence of the plaintiff’s silence, the defendant’s position had been 
altered to its injury. But it does not appear that, even if the 
plaintiff had notified the defendant of his election to treat the 
contract as rescinded, there would have been any difference in 
the result as to the death and decrease of membership, or that 
any less new members would have joined; and, even if the 
knowledge of this obligation had deterred new members from 
connecting themselves with the association, these incidents were 
mere matters of internal management, and would result from 
the nature of the business in which they were engaged. 

The case of Susquehanna Mut. Fire Ins. Co. vs. Oberholtzer 
(172 Pa., 223), cited by defendant, is not in point. In that case 
Oberholtzer was endeavoring to relieve himself of his share of 
the liabilities of this mutual fire insurance company, which oc- 
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curred during the life of his policy, upon the ground of fraud at 
the execution thereof. He had. however, acquiesced in the con- 
ditions of his policy, and paid assessinents on the same for a year, 
and enjoyed the protection afforded under the provisions of the 
policy. During that time these liabilities had attached, and it 
was held by the court that his silence during that time and his 
acquiescence in the conditions of the policy was a waiver of his 
claim to have the contract declared void because of fraud which 
induced it, and it was the duty of the officers to insist on the 
equities of the members as against any one of them. It was 
manifestly unjust to permit Oberholtzer to escape his share of the 
liabilities, which occurred during the existence of his policy, dur- 
ing which times he enjoyed the same benefits as other members, 
and to shift those liabilities upon his fellow members, who en- 
joyed no greater protection than he. The court was considering 
the equities existing among members in full standing, and the 
reasoning does not apply to a case such as the one at bar, where 
the organization itself, through its authorized officers, had re- 
scinded a contract of insurance with one of its policyholders, 
who had performed his part of the agreement up to the time of 
such arbitrary renunciation, and who did not consent to it. He 
has enjoyed no benefits for which he is under obligation to the 
association, or any of its individual members; nor were there 
any liabilities thrust upon him between the time of his expulsion 
and the time of bringing suit, which will be shifted from his 
shoulders to those of other members, who would have no just 
right to bear them more than himself. It was the wrongful act 
of the association, through its officers, that brought about the 
liability to the plaintiff, and his right to reimbursement for the 
injury resulting therefrom cannot be defeated because of a 
change of membership in the organization between the time of 
their wrongful act and the assertion of plaintiff’s right, so long as 
he has done nothing by act or delay to mislead the association to 
its injury. 

Nor does the notice sent the plaintiff May 24, 1904, notifying 
him of defendant’s willingness to reinstate his benefit certificate 
and extend to him all rights and privileges of membership upon 
his payment to the order of the amount of the assessments, which 
would have been paid by him had he remained a member, relieve 
them of this liability. The defendant in this case, by enactment 
of its by-law reducing the amount of a plaintiff's benefit certificate, 
in effect renounced its contract with him, and as he, in his refusal 








1904. | McAlarney vs. Supreme Council A. L. H. 911 


to pay the assessments, accepted this situation and treated the 
contract as at an end, and elected to rescind the same by bring- 
ing his suit for a recovery of the installments previously paid, 
the defendant cannot afterward change its mind, and require the 
plaintiff to abandon his election and accept performance of the 
contract, or agree to a reinstatement of its provisions: New 
Brunswick & Canada Ry. Co. vs. E. S. Wheeler & Co. (C. C.), 12 
Fed., 377. 

The plaintiff is entitled to judgment for want of a sufficient 
affidavit of defense, and the only other question involved is as to 
whether or not judgment shall be entered for the sum of $2,009.- 
20, together with interest from May Io, 1904, or the amount of 
$1,931.40, which the defendant acknowledges to have been paid 
by the plaintiff during his membership. The plaintiff alleges the 
former sum to have been paid. The affidavit of defense agrees 
that the latter amount has been paid, but does not deny specifi- 
cally the payment of the difference. In the absence of a denial of 
payment of this amount, we think the plaintiff is entitled to re- 
cover. 

Judgment will therefore be entered for the sum of $2,009.20, 
with interest from the date of the commencement of suit; to 
wit, May 10, 1904. 
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SUPREME COURT OF OHIO. 


OHIO FARMERS’ INS. CO. 
vs. 


WILSON.* 


Where a policy of insurance is made and accepted upon the express con- 
dition that the “entire policy shall be void * * * if the premium, or 
any note given therefor, shall have been due and unpaid for thirty 
days at the time any loss or damage shall happen to the property in- 
sured,” there being no waiver of the condition, such policy will im- 
mediately be void if the premium or any note given therefor shall not 
be paid within thirty days after payment thereof is due; and neither 
demand of payment nor notice of intention to insist on the forfeiture 
is necessary on the part of the insurer: Insurance Co. vs. French, 30 
Ohio St., 240, distinguished. 


. Error to Circuit Court, Mahoning County. Action by one 
Wilson against the Ohio Farmers’ Insurance Company. From a 
judgment of the Circuit Court reversing a judgment for defend- 
ant, it brings error. 


Defendant in error brought an action against the plaintiff in 


error to recover for a loss under a policy which contained the 
following stipulations :— 

This entire policy shall be void * * * if the premium, or 
any note given therefor, shall have been due and unpaid for 
thirty days at the time any loss or damage shall happen to the 
property insured herebv. 

Upon the trial it appeared that a note was given for the pre- 
mium on this policy, and that the same had not been paid, al- 
though it was more than thirty days past due; nor was there any 
offer to pay, except that after the fire had occurred a check for 
the face of the note was sent to the company’s agent, which was 
returned. The court instructed the jury that the policy was void 
by its terms, the proof being conclusive that a note had been given 
for the premium, that it was unpaid for more than thirty days at 
the time of the loss, and that there was no evidence whatever as 
to waiver of this provision of the policy; and the court thereupon 
directed the jury to return a verdict for the defendant. A verdict 
was accordingly returned for the defendant, and a judgment ren- 
dered thereon. On petition in error the Circuit Court reversed 
this judgment, and remanded the cause to the Court of Common 
~* Decision rendered, June 21,1904. Syllabus bytheGourt. == 
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Pleas for a new trial. The insurance company now prosecutes a 
petition in error in this court to reverse the judgment of the 
Circuit Court and to affirm the judgment of the Court of Com- 
mon Pleas. 


LEE Exuiorr and D. J. HARTWELL, for Plaintiff in Error. 
FRANK JAcoss and J. R. Jonnston, for Defendant in Error. 


Davis, J. 

The parties had the lega! right to agree, as they did do in this 
case, that the entire policy should be void if the premium, or any 
note given therefor, should have been due and unpaid for thirty 
days at the time the loss occurred. Their agreement was not 
merely that the policy should be void if the premium were not 
paid, but that it should also be void if any note given in payment 
of the premium should not be paid. It was agreed also that on the 
happening of that condition the entire policy should be void, not 
that the insured should have the option to declare it void, or that 
it should become void or be declared void thereafter upon any 
subsequent conditions. It was, therefore, not necessary for the 
insurer to demand payment of the note, nor to give to the in- 
sured any notice of intention to stand on the forfeiture. The 
contract of insurance became canceled by the mere failure of the 
insured to pay the premium note within thirty days after its 
maturity: Iowa Life Ins. Co. vs. Lewis, 187 U. S., 335; May on 
Insurance (2d Ed.), § 345f; Joyce on Insurance, § 1106. As this 
condition in the policy is made for the protection of the insurer, 
it could be waived. But there is nothing in this case which tends 
to show a waiver by the insurance company. We know of no 
ruling in this court which is in conflict with our view of this 
case. Indeed, there are several which are in complete accord 
with it, although in none of them is the precise question here 
made formally decided. For example, Union Mut. Ins. Co. vs. 
McMillen, 24 Ohio St., 67. In that case, as in this (see statement 
of case), there was a condition, which was contained in a special 
agreement on the margin of the policy, that, if any note be given 
in payment of premium, and such note should not be paid ac- 
cording to the provisions thereof, then the policy should “be- 
come immediately void,” etc. This very explicit condition, for 
_some reason which is not apparent, does not appear to have been 
mentioned either in the argument or in the decision, and the 
case was decided upon another condition appearing in the body 


of the policy; but it seems almost certain that, if the case had 
Vou, XXXIII.-58. 
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stood upon the single condition as to the payment of the note, 
the judgment must have been the same; for White, J., discussing 
the question whether the policy was a subsisting obligation at 
the time of the death of the insured, says: ‘In considering the 
first question it is to be observed that the body of the policy con- 
tains a provision which declares that the policy is made and ac- 
cepted upon the express condition that, if the amount of any 
annual premium is not fully paid on the day provided for, then 
the policy shall become null and void, and wholly forfeited; and 
also that no agent of the company, except the president or secre- 
tary, can waive such forfeiture, or alter that or any other condi- 
tion of the policy. The parties were at liberty to contract in their 
own terms; and, where no rule of law or of public policy is con- 
travened, the terms thus employed must furnish the standard for 
determining their rights under the contract. By the terms of 
this policy, full payment of the annual premium on the day pro- 
vided for was necessary to its renewal or continuance. As a 
consequence of the failure to make such payment, it is expressly 
declared that the policy shall become ‘null and void, and wholly 
forfeited.” Hence, if there was no authorized extension of the 
time of payment, the policy had ceased to be operative long be- 
fore the termination of the !ife insured.” Another case is Ins. Co. 
vs. Robinson (40 Ohio St., 270), which differs from this case in 
no essential particular. The default in that case was in the pay- 
ment of interest on outstanding premium notes, but the same 
condition covered the case of non-payment of the notes. Still 
another case is Matthews vs. Ins. Co. (40 Ohio St., 135), cited 
and commented upon in the brief for plaintiff in error. But it is 
said that a different doctrine is laid down in Ins. Co. vs. French 
(30 Ohio St., 240), and that it was the controlling factor in pro- 
ducing the judgment of the Circuit Court in this case. The real 
controversy in that case was whether the insurer had waived the 
forfeiture, or by its course of business with the insured had es- 
topped itself from setting up the forfeiture under the contract. 
That issue was fairly submitted to the jury, and the court was 
not able to say that the jury had clearly erred in finding a verdict 
for the insured; and that was the foundation of the judgment 
affirming the judgment of the court below. In that the court was 
undoubtedly right; but it is in the reasoning by which that con- 
clusion was reached that the confusion as to the meaning of the 
court arises. It was pointed out in the opinion that the note 
which was given for premium contained a stipulation that, “if not 
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paid at maturity, said policy is to be null and void,” but that the 
policy itself contained no such provision. It contained only a 
clause that it should be void for non-payment of the premium. 
It seems to have been the view of the judge who wrote the opin- 
ion that payment of the premium by a note satisfied the condition 
of the policy, and that, non-payment of the note not being pro- 
vided for in the policy, but only in the note itself, that clause was 
not a part of the policy, and its breach would not, therefore, of 
itself, avoid the policy, and that it was necessary for the insurer 
to do something indicating its intention to insist upon the for- 
feiture. It is not very clear that such is the correct view. In- 
deed, it seems to us that the reasoning of the Supreme Court of 
the United States in the case above cited is more satisfactory. 
Counsel for the plaintiff in error, in support of their contention 
that the policy was void, had cited Union Mut. Life Ins. Co. vs. 
McMillen, supra, with other cases. The court, however, 
declined to be controlled by them, for the reason that there 
was an obvious difference between those cases and the case 
then in hand; viz.: “In most of the cases which have 
been cited in argument the policy contained a clause that 
it should be void upon non-payment of the premium or any 
note given for such premium. This policy, however, con- 
tains no clause of avoidance for the non-payment of notes 
for premium.” But Ins. Co. vs. French finally turned upon 
the question of waiver; and the svllabus, for which alone the 
concurring judges are responsible, must be interpreted in the 
light of that fact and of the particular circumstances of that case. 
It is important to note in this connection another remark in the 
opinion in Ins. Co. vs. French, because it conclusively shows that 
in the mind of the court the crucial point of that case was the 
question of the waiver; viz.: “Nor do these views conflict with 
Robert vs. Ins. Co. (1 Disn., 355), a case which counsel seem to 
think decisive of this. In that case the court admit that subse- 
quent acts may prevent the avoidance of a policy, quoting some 
of the authorities already cited.” We do not, therefore, regard 
Ins. Co. vs. French as in any way applicable to the case now in 
hand, nor as conflicting with any former utterances of this court 
or with the law of this case as we have stated it above. 

The judgment of the Circuit Court is accordingly reversed, 
and that of the Court of Common Pleas affirmed. 

Spear, C. J., and Shauck, Price, Crew and Summers, JJ., con- 
cur. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


KEEN 
v8. 


MUTUAL LIFE INS. CO. or New York.* 


An affidavit of defense which charged false statements in the application 
and certain letters, but failed to incorporate a copy of the application 
and letters, was insufficient. 

The insured was given a provisional certificate of insurance for ninety 
days, which stipulated that the company might terminate it at any 
time during that period, and in such case it should be void, but that 
if the application was accepted a permanent policy should be deliv- 
ered as soon as may be, and the payment on the provisional con- 
tract should be credited on the premium. The insured died shortly 
after the expiration of the ninety days. 


Held, That where the company gave no notice of its election to terminate 
during that period, nor offered to return the premium at its close, the 
insured was entitled to assume that his application had been accepted. 


Francis S. Laws, for Plaintiff. 
CHARLES P. SHERMAN and JoHN G. JouNson, for Defendant. 


HOLLAND, D. J. 

This is « motion for judgment for want of a sufficient affidavit 
of defense to a suit instituted by the plaintiff to recover the 
amount of a life insurance. The defendant, on the 4th day of 
November, 1902, issued a provisional policy of life insurance for 
the term of ninety days from date; to wit, until the 2d day of 
February, 1903, on the life of John E. Keen, the husband of the 
plaintiff, who at that time resided at Constantinople, Turkey 
The plaintiff's statement shows that the insured died March 26, 
1903, after the expiration of the ninety days for which the pro- 
visional policy was issued. The statement further avers that in 
the latter part of February, 1903, the insured, by his agent, made 
a demand upon the defendant at Constantinople, Turkey, for a 
permanent policy of insurance, to be issued in pursuance of said 
provisionai policy, or a return of the premium, and that the de- 
fendant refused to return the premium, and advised the said 
insured that his application for permanent policy had been ac- 
cepted by the home office of the defendant in New York, and that 
" * Decision rendered, August 1, 1904. 


Santen Ane RL Ne oes US 
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a permanent policy would be delivered in the due course of mail, 
and that the defendant never returned, or offered to return, the 
premium, and still retains the same. 

The provisional policy, executed November 4, 1902, is 
For the term of ninety days from date; to wit, until the 2d 
day of February, 1903, subject to the usual terms of said com- 
pany’s policies. It is expressly stipulated that if the officers of 
said company at New York shall not agree to continue the in- 
surance during the said ninety days, they may terminate said 
insurance any time prior to the expiration of said ninety days 
by mailing a registered letter to the said Keen informing him 
of their decision, and said insurance shall thereupon become 
null and void. In such a case this provisional policy shall be- 
come null and void and shall be returned to the company at 
Paris, against reimbursement of the sum paid. If, on the other 
hand, tne application for insurance is accepted by the officers 
of said company at New York, a permanent policy shall be 
made out and delivered to the insured as soon as may be, and 
the amount herein acknowledged to have been received by the 
company in exchange for this provisional policy shall be al- 
lowed in payment of first premium on said insurance. 

The affidavit of defense denies that any insurance existed at 
the time of the death of the said Keen, as the provisional policy 
lapsed at the expiration of the ninety days, and that the company 
(defendant) offered to return said premium upon the return of the 
said provisional policy, but said offer was not accepted, and that 
the application for permanent insurance was not accepted by the 
officers of the company at New York; never agreed or author- 
ized any one to express its agreement to the issuance of such per- 
manent policy; and that no permanent policy was ever delivered 
to the said John E. Keen, and no contract of insurance other than 
the provisional policy was ever entered into by the defendant 
with the said Keen. It further denies that it refused to return 
said premiums, or that it advised the insured that his application 
ior a pertnanent policy had been accepted by the home office in 
New York, or that a permanent policy would be delivered in due 
course of mail, and alleges that, on the contrary, before the death 
of the said John E. Keen the defendant, by its officers at New 
York, became satisfied that it had been deceived in certain ma- 
terial matters, and forthwith without delay, by cable and mail, 
notified its said director general for the Levant, in Paris, not to 
deliver any permanent policy to the said Keen, and to return to 
the said Keen the premiums which he had paid upon the provi- 
siona! policy which had been issued. The affidavit then gives a 
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meager and insufficient statement of the answers to questions in 
the application and in letters, without appending a copy of either ; 
averring that the representations made by the insured that “he 
had not previously made application for insurance in other com- 
panies and been refused,” that the “last physician he consulted 
was Dr. Patterson,” and “has not been seriously ill,” were false, 
without giving any other company to which he had applied and 
been refused, or any physician that he had consulted, and with- 
out appending a copy of any letters in which these alleged false 
answers were made, or the application which was executed at the 
time of executing the provisional policy containing his answers. 
It did, however, state that he had been operated upon in May, 
1902, for tubercular orchitis by a physician other than the said 
Dr. Patterson, without giving the name of the physician, or 
where the operation took place. The affidavit of defense as to 
the false answers is clearly insufficient, as the law requires that, 
where a paper is an important factor in a case, and the defendant 
attempts to set up his interpretation of it as a defense to the ac- 
tion, or draws therefrom alleged facts as a defense, he must at- 
tach a copy of his affidavit: Hebb vs. Kittanning Ins. Co., 138 
Pa., 174; Erie City vs. Butler, 120 Pa., 374; McCracken vs. Ref. 
Con., 111 Pa., 106: Peck vs. Jones, 70 Pa., 83. 

It is further necessary to consider whether there is a valid de- 
fense set up other than the one of fraud and misrepresentation, 
and this involves a construction of the provisional certificate of 
insurance. This provisional certificate was for 90 days from No- 


vember 4th “until the 2d day of February, 1903,” with the provi- 
sion that, 


If the officers of said company at New York shall not agree to 
continue the insurance during the said ninety days, they may 
terminate said insurance any time prior to the expiration of 
said ninety days, * * * and in such case the provisional 
policy shall become null and void; * * * onthe other hand, 
if the application for insurance is accepted by the officers of 
said company at New York, a permanent policy shall be made 
out and delivered to the insured as soon as may be. 


It is manifest that this provisional certificate was for three 
months, for the purpose of giving the officers at New York time 
and a chance to investigate the risk of insuring the applicant, and 
in case of an adverse finding they could nullify the whole contract 
at any time within the ninety days by informing the applicant. 
Then follows the provision that, if the “application for insurance” 
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is accepted, a permanent policy shall be made out. The defend- 
ant does not claim that there was any notice of its intention to 
terminate this insurance any time prior to the expiration of the 
ninety days, and a fair construction of the contract entitled the 
insured to assume that his insurance was accepted. The provi- 
sional policy was issued for three months, which was to be 
merged in a permanent policy at the end thereof, unless the com- 
pany found reasons during that time for terminating the insur- 
ance, when the provisional policy was to become null and void 
at the same time upon the receipt of notice. No notice was 
given, and we think, therefore, at the end of the expiration of the 
provisional policy the insured had a right to assume, from the 
language of his provisional policy, that his permanent policy took 
effect, unless otherwise notified. This view is strengthened by 
the fact that there is no requirement in the provisional policy 
that any notice of an acceptance during the ninety days to con- 
tinue the permanent policy thereafter will be given, and no pro- 
vision is made for the return of any portion of the money when 
the insurance is not nullified during the ninety days, which would 
indicate the understanding to be that, when no termination of the 
policy took place within the ninety days, the insurance was to be 
continued, and a “permanent policy would be made out and de- 
livered to the insured as soon as may be,” the amount paid to be 
applied to the first year’s premium. We think, therefore, for 
these reasons, that the decedent was insured at the time of his 
death, whether defendant had actually executed and delivered 
the policy or not. He was entitled to the policy under the con- 
tract. No money had been returned, nor had the insurance 
been terminated, in accordance with the provisions in the agree- 
ment; and its failure to carry out its part of the contract by not 
executing the permanent policy of insurance does not relieve it 
from liability. 

Judgment is therefore entered for the plaintiff for the sum of 
$4,850, with interest from May 26, 1903. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


v8. 


TRAVELERS INS. CO.* 


Where death resulted from blood poisoning due to a knife cut made by 
insured while trimming a corn, it was death from an accidental external 
injury within the meaning of an accident policy. 

Where such policy provides for a weekly indemnity to the insured, and 
also a death benefit for the beneficiary, no notice was required of the 
latter until her interest vested through the death of the insured. 

Where such beneficiary had no knowledge of the existence of the policy 
until it was discovered, some two months later, among the papers of 
insured, and notice of the death was then promptly given without 
objection, and further proofs were called for and accepted, the ques- 
tion of waiver of delay in giving notice was for the jury. 


At Law. 


A. T. FREEDLEY, for Plaintiff. 


FRANK P. PRICHARD, for Defendant. 


BUFFINGTON, D. J. 

This is a motion for a new trial. The plaintiff, the death bene- 
ficiary under an accident policy held by her husband, brought 
suit to recover $5,000 for his death, which she alleged resulted 
from accident. ‘The jury found in favor of the plaintiff, and a 
new trial is moved for. 

The alleged accident was a self-inflicted knife cut of the in- 
sured’s toe while he was trimming acorn. Later, blood poisoning 
ensued, and resulted in his death. Upon the controverted ques- 
tion of the fact whether death resulted from the wound or from 
diabetes, the finding of the jury was with the plaintiff, and, being 
so settled, a new trial should be refused, unless the injury was not 
an “accidental, external and violent’’ one within the meaning of 
the policy, or unless the court should have held that notice was 
not given by the plaintiff beneficiary as provided by the policy. 
After full consideration, we are of opinion the court would have 
erred in taking this case from the jury. That the injury in ques- 
tion was an accidental, external and violent injury accords not 
only with our own views, but with well-considered cases, of which 


* Decision rendered, May 28, 1904. 
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it suffices to cite Western Commercial Travelers’ Ass’n vs. Smith, 
29 C. C. A., 22: 

This ieaves the question of notice. It will be noted the policy 
provides for two distinct claims thereunder—one by the insured 
for weekly indemnity, the other by a named beneficiary in the case 
of death. As no right or interest in the death benefit vested in the 
beneficiary until the death of the insured, it would seem that no 
duty in the way of notice was imposed on her until the death of the 
insured vested a claim in her against the insurer. Whatever, 
therefore, may have been the duty of the insured as to notice in 
order to secure indemnity, it is clear to us the notice the death 
beneficiary was to give was not a notice of the accident, but of 
death: Western, etc., Ass’n vs. Smith, supra. Such being the case, 
should the court have held that the notice given by Mrs. Nax, 
the beneficiary, did not answer the requirements of the policy? 
The deceased died June 22d, and Mrs. Nax gave notice on Au- 
gust 28th jollowing. If these two facts stood alone, not modified 
or affected by other facts and circumstances, we assume it would 
be the duty of the court to determine the sufficiency or otherwise 
of the notice. But we are equally clear that the plaintiff had a 
right to demand that the jury, and not the court, should pass on 
the effect of the peculiar modifying facts and circumstances of 
this case. Among other such facts, we note that Mrs. Nax did 
not know she was a beneficiary under the policy, or of its exist- 
ence; she was an aged woman; her husband had a trying and 
disagreeable illness, which she had helped nurse; her daughter 
came from Buffalo, and, immediately after the funeral, closed the 
house and took her mother to her home. She remained there 
until August. On her return the safe in the house in which her 
husband's papers were kept was opened, and she then learned of 
the policy and at once gave notice. It will thus be seen that 
there was no actual or intentional default on her part. Her 
husband was a retired business man; nothing is shown that 
called for immediate action in the settlement of his estate. Un- 
ler such circumstances, was it the duty of the wife at her perii 
immediately on his death to institute a search for papers? Ir 
the nature of things, had the insurer, when this contract was 
made, a right to expect that the widow of the beneficiary would 
under such circumstances make an instant examination of his 
papers? We must presume that such contracts were made with 
a view to what would be the reasonable and probable actions of 
the partics concerned under the conditions existing when the 
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policy matured, and were not intended to require a beneficiary 
to give instant notice of an unknown right; to deny to her the 
companionship of her daughter, and change of scene and associ- 
ation, after a trying nursing period, until she had first examined 
the papers and effects of her husband. In such cases the ad- 
judged decisions and text-books hold the sufficiency of the notice 
to be for the jury: People’s Ass’n vs. Smith, 126 Pa., 325 ; Kentz- 
ler vs. American, etc., Ass’n, 88 Wis., 589; May on Insurance, 
§ 462; Cook on Insurance, § 115; Niblack on Insurance, § 416. 
The consensus of these cases is fairly represented by the state- 
ment that :-— 

“Tf the notice be required to be forthwith, or as soon as possi- 
ble, or immediately, it will meet the requirement, if given with 
due diligence under the circumstances of the case, and without 
unnecessary and unreasonable delay, of which the jury are ordi- 
narily the judges.” 

It will be noted, also, that, when notice was given, the com- 
pany rested its defense, not on the failure to give notice, but on 
the ground the injury was not accidental. It agreed to receive 
fuller proofs. Such proofs were furnished, and it was not untii 
after November 20th, almost three months after Mrs. Nax’s no- 


tice, that they first raised the question of notice. Moreover, the 
notice to which they then claimed they were entitled was not of 
death, to which alone, as against her, they were entitled, but their 
objection was that there was “‘a failure on the part of the bene- 
ficiary to give immediate written notice of the alleged accident, as 
required by the contract, which prevented the company from 
making the necessary investigation at a time when it would have 


, 


been of some benefit to them.” Indeed, there nowhere appears 
any objection by the defendant company to the omission of the 
death notice, but only, as we have seen, an insistence, after almost, 
three months’ delay, upon an unwarranted demand for notice of 
the accident. Under such facts no complaint can be made by the 
defendant that the question of waiver was left to the jury. 

On the whole, we are of opinion the motion for a new trial 
must be refused. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FISH 
v8. 


MASSACHUSETTS MUT. LIFE INS. CO.* 


The policy was payable to the wife and child of insured, or, “if they are 
not living,” to his executors or adminisirators. The child survived, 
but the wife died before the insured. 


Held, That the wife and child took vested interests, whether joint or sev- 
eral, and no part of the policy was payable to the executors or admin- 
istrators. 


Appeal from Superior Court, Suffolk County. Action by one 
Fish, executrix, against the Massachusetts Mutual Life Insur- 
ance Company. Judgment for plaintiff. Defendant appeals. 


Wm. W. MCCLENCH, for Appellant. 
Rost. F. HERRICK and ALFRED B. WHITE, for Appellee. 


BARKER, J. 
Person C. Cheney, in the year 1883, took out a policy of insur- 
ance upon his own life in the defendant company, payable to 
Sarah W. and Agnes A. Cheney, wife and child of the said Per- 


son C. Cheney, or, if they are not living, to the executors, ad- 
ministrators or assigns of the said Person C. Cheney. 


Sarah W., the wife, died on April 4, Ig01, testate, and the 
plaintiff, Agnes A., is executrix of her will, and sole legatee under 
the same. The insured died on June 19, 1901, indebted to the 
defendant upon certain promissory notes unconnected with the 
contract of insurance. The defendant has paid the daughter one- 
half the amount insured by the policy, and has applied the other 
half to the reduction of the debt due to the company from the 
insured, upon the theory that the wife’s half of the insurance, by 
her decease, became, by the terms of the policy, payable at the 
death of the insured to his personal representatives, and so could 
be set off by the insurer against the debt due to it from the in- 
sured. The case was heard below upon an agreed statement of 
facts, and comes here after a judgment for the plaintiff on an 
appeal, and it is agreed that the plaintiff is entitled to recover 
"* Decision rendered, September 7,100. 22 |. 
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unless the defendant has the right to set off its demand against 
the estate of the insured. 

li, by the true construction of the policy, any part of the insur- 
ance was in fact payable to the executors or administrators of the 
insured in consequence of the death of his wife before his decease, 
the defendant is entitled to the set-off. In some jurisdictions a 
policy to the wife and child or children of the insured or to his 
children is held to give to the beneficiaries a joint interest, with 
right of survivorship: In re Leyton, 34 Ch. D., 511; Robinson 
vs. Duvall, 79 Ky., 83; Farr vs. Trs. of Grand Lodge, 83 Wis., 
446. The general intention of the insured to provide for his 
family by means of the insurance makes in favor of such a con- 
struction. But there also are decisions that under such a policy 
the right of each beneficiary is not joint, but an interest in com- 
mon, which becomes vested and transmissible upon the issuance 
of the policy: Small vs. Jose, 86 Me., 120; Smith vs. Attna Life 
Ins. Co., 68 N. H., 405; Simmons vs. Biggs, 99 N. C., 236; An- 
drus vs. Ins. Ass’n, 168 Mo., 151. It is not necessary in the pres- 
ent case to decide whether the beneficiaries in such a policy take 
a joint interest with the incident of survivorship. The wife and 
child took vested interests, whether several or joint: Small vs. 
Jose, 86 Me., 120; Smith vs. Etna Ins. Co., 68 N. H., 405; U.S. 
Cas. Co. vs. Kacer, 169 Mo., 301, 315; Walsh vs. Mut. Life Ins. 
Co., 133 N. Y., 408. if there had been no second designation of 
a beneficiary, the interest of the wife, under Rev. Laws, c. 118, 
$ 73, and the corresponding provisions of earlier statutes, would 
be in the daughter either by force of the will of Sarah W. Cheney 
or by operation of the statute. The crucial question is whether 
the interest which vested in Sarah W. upon the issuing of the 
policy was. by its terms, divested by her death. It is the whole 
amount of insurance which, by the terms of the policy, is to be 
payable to the executors, administrators or assigns of the in- 
sured in a certain contingency, and not one-half of it in each of 
two contingencies. The contingency is that “they”’—Sarah W. 
and Agnes A.—are not living. That contingency has not oc- 
curred. In neither the application nor the policy is it said in 
terms that, if one of the two beneficiaries named in the first desig- 
nation is not living, one-half of the insurance is to be payable te 
the executors or administrators of the insured. Such a term can 
be read into the contract only by some implication; and any 
such implication would be contrary to the intention of a husband 
and father, who was attempting, by means of an insurance upon 
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his own hfe, to provide tor his family in case of his death. In our 
opinion, the second designation was intended to be operative 
only in case both the wife and the child were not living at the 
death of the insured. 

The defendant relies on the case of Andrus vs. Insurance Ass’n, 

| 168 Mo., 157, 167. In that case the principal contention on the 

part of the defendant was that the insurance had been forfeited by 
breaches of the conditions of the policy, and the question as to 
which of the beneficiaries should take was not of the greatest 
importance. The decision contains no discussion of that ques- 
tion, saying upon the point merely that the beneficial interests of 
the mother and the son were several, and that, as they were sev- 
eral, the interest of the mother passed at her death to the legal 
represeniative of the assured. It does not appear whether this 
was by force of some statute of distribution governing the estate 
of a deceased married woman, or under the terms of the policy. 
If the latter, we do not agree with the decision. 

Judgment for plaintiff affirmed. 





UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


ASTRICH 
v8. 
GERMAN-AMERICAN INS. CO. or NEw York.* 


The policy stipulated for an appraisement in case of failure to agree as 
to the loss, and for an estimate and satisfactory proofs of loss, and 
that the insured should exhibit, as often as required, the remainder of 
the property to a party designated by the company, and that the lat- 
ter might take all or part of the property at its appraised value, or re- 
place the same within a reasonable time within thirty days after 
receiving proofs of loss. 

Held, That where insured, after filing proofs, but before their receipt by 
the company, upon the failing of the parties to agree, advertised and 
sold the property against the protest of the company, the latter was 
deprived of its rights to further examination and appraisement, and 
replacement, and was released*from liability under the policy. 

Where some policies were on merchandise and fixtures, and others on 
fixtures only, and after the insurance on merchandise had been for- 
feited one of the adjusters who was acting for the companies called 
for proofs as to furniture and fixtures, a compliance with the request 
by sending such proof to all the companies was not a waiver of for- 
feiture in the case of a policy covering merchandise only. 


* Decision rendered, July 5, 1904. 
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In Error to the Circuit Court of the United States for the Mid- 
dle District of Pennsylvania. 
Before Acheson, Dallas and Gray, C. JJ. 


C. H. BERGNER, for Plaintiff in Error. 
Cyrus G. DERR, for Defendant in Error. 


Gray, ©. J. 

The suit in the court below was an action of assumpsit, on a 
policy of fire insurance. The plaintiff in error, who was the plain- 
tiff below, was the proprietor of a large store in the city of Har- 
risburg, Pa., wherein he conducted a retail business in ladies’ 
millinery, coats, furs and furnishing goods. His stock of mer- 
chandise was insured for $22,000, in thirteen companies, and his 
fixtures and furniture for $2,500 in certain of the said thirteen 
companies. The German-American Insurance Company, the 
defendant, was one of the.companies which insured merchandise, 
and the amount of its policy was $4,500. Some of the other com- 
panies insured both merchandise and furniture and fixtures, the 
latter being contained in a clause in the policy separate from the 
clause by which the merchandise was insured. A fire occurred 
in the storeroom of the plaintiff, December 16, 1902, by which the 
building was considerably burned, and the entire stock of mer- 
chandise was either destroyed or injured, and the furniture and 
fixtures damaged. 


The policy of insurance, upon which suit was brought in the 
court below, was issued by the defendant company to the plaintiff. 
It is in the usual form, and insured the plaintiff in the sum of $4,- 
500, for the term of one year, against all direct loss or damage by 
fire, except as therein provided. Among the exceptions, stipula- 
tions and conditions attached to said policy, those having any 
bearing on the present case are as follows :— 


1. This company shall not be !iable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated ac- 
cording to such actual cash value, with proper deduction for 
(2) depreciation however caused, and shall in no event exceed 
what it would then cost the insured to repair or replace the 
same with material of like kind and quality ; said ascertainment 
or estimate shall be made by the insured and this company, or, 
if they differ, then by appraisers, as hereinafter provided; and, 
the amount of loss or damage having been thus determined, 
the sum for which this company is liable pursuant to this policy 
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shall be payable sixty days after due notice, ascertainment, 
estimate, and satisfactory proof of the loss have been received 
by this company in accordance with the terms of this policy. It 
shall be optional, however, with this company, to take all, or 
any part, of the articles at such ascertained or appraised value, 
and also to repair, rebuild or replace the property lost or dam- 
aged with other of like kind and quality within a reasonable 
time, on giving notice, within thirty days after the receipt of 
the proof herein required, of its intention so to do. 
ok K x ok ok 

If fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company, protect the property 
from further damage, forthwith separate the damaged and un- 
damaged goods, personal property, put it in the best possible 
order, make a complete inventory of the same, stating the 
quality and cost of each article and the amount claimed there- 
on; and within sixty days after the fire, unless the time is 
extended, in writing by this company, shall render a statement 
to this company, signed and sworn to by said insured, stating 
the knowledge and belief of the insured as to the time and ori- 
gin of the fire; the interest of the insured and all others in the 
property; the cash value of each item thereof and the amount 
of loss thereon, 

Ete. 

The insured, as often as required, shall exhibit to any person 
designated by this company, all that remains of any property 
herein described, and submit to examinations under oath by 
any person named by this company, and subscribe the same; 
and as often as required, shall produce for examination all 
books of account, bills, invoices and other vouchers, or certi- 
fied copies thereof, if originals be lost, at such reasonable 
_place as may be designated by this company or its representa- 
tive, and shall permit extracts and copies thereof to be made. 


In the event of disagreement as to the amount of loss the 
same shall as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this com- 
pany each selecting one, and the two so chosen shall first select 
a competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss; the parties 
thereto shall pay the appraiser respectively selected by them 
and shal! bear equally the expenses of the appraisal and um- 
pire. 

This company shall not be held to have waived any provision 
or condition of this policy or any forfeiture thereof by any re- 
quirement, act or proceeding on its part relating to the appraisal 
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or to any examination herein provided for; and the loss shall 
not become payable until sixty days after the notice, ascertain- 
ment, estimate and satisfactory proof of the loss herein required 
have been received by this company, including an award by ap- 
praisers when appraisal has been required. 


No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months next after the 
fire. 


This policy is made and accepted subject to the foregoing 
conditions and stipulations, together with such other provisions, 
agreements or conditions as may be indorsed hereon and added 
hereto, and no officer, agent or other representative of this 
company shall have power to waive any provision or condition 
of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and 
as to such provisions and conditions no officer, agent or repre- 
sentative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privi- 
lege or permission affecting the insurance under this policy ex- 
ist or be claimed by the insured unless so written or attached. 


At the trial, after testimony on both sides had been submitted 
to the jury, the court instructed the jury that its verdict should 
be taken, subject to a reserved point, which was read. Ac- 
cordingly, the verdict of the jury was rendered in favor of the 
plaintiff for $4,300, with interest, subject to the point reserved, 
which was as follows :-— 

“It being the undisputed evidence that the plaintiff's stock of 
goods was insured to the extent of twenty-two thousand dollars 
($22,000) in thirteen (13) different companies, of which the defend- 
ant was one, the insurance in such company being $4,500; that a 
fire occurred on December 16, 1902, during the life of the said 
policy, by which a large part of the said stock was entirely con- 
sumed and other parts damaged by fire, smoke and water; that 
immediately after the fire the plaintiff put in order the stock 
that was left, separating the damaged from the undamaged 
goods; that on December 29th and 3oth, after due notice, agents 
and adjusters representing the said several insurance companies, 
including the defendant, went upon the premises and investigated 
the loss, and, for the purpose of ascertaining the extent of the 
same, examined the books, bills and accounts of the plaintiff, 
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carefully and thoroughly, and inspected the damaged and un- 
damaged stock, being occupied in such examination more or 
less for two (2) days; that as a result of the same they col- 
lectively offered, on behalf of all the said companies, to pay the 
plaintiff in settlement of his said loss the sum of twenty-two 
thousand dollars, the aggregate amount of his insurance, the 
said companies to take the stock which remained and wreck the 
same—that is to say, ship it to New York or some other general 
market and there have it put in order by persons experienced in 
such business, and then and there sell it by auction or otherwise 
for such price as it would bring, the plaintiff to receive all that it 
brought up to five thousand dollars, after deducting expenses, and 
the insurance companies to receive the excess above that sum; 
which offer the plaintiff refused; and that the said agents then 
and there made a further offer to pay the plaintiff in settlement of 
his said loss, the sum of $17,500, he retaining for his own benefit 
the said stock on hand: which offer the plaintiff also refused; 
that thereupon he was told by the said agents to read his policy 
and observe its terms, on which the parties then and there sepa- 
rated; that, afterward, the plaintiff made out due proofs of loss, 
which he forwarded to the defendant company on January gth fol- 
lowing, which were duly received by said company ; that on Janu- 
ary 8th, the day before he furnished said proofs, after first hav- 
ing advertised the stock for sale, the plaintiff, without notice to 
said companies, began to make private sale thereof and con- 
tinued to sell the same for the three days next following, until the 
said goods were disposed of, realizing therefrom the gross sum of 
about sixty-two hundred dollars ($6,200), and being at the ex- 
pense of about two thousand dollars ($2,000) in so selling them ; 
that the insurance companies, including the defendant, having 
learned that such sale was about to be made, notified the plaintiff, 
by telegram and letter, that he should not dispose of the said 
goods, that they desired to exercise the rights given them by the 
policies of insurance which he held of further examining said 
goods to determine their value and the loss or damage sustained 
thereon, and calling attention to the fact that the said companies 
had the right if they desired to, to take the stock, or in case of 
disagreement as to the extent of the loss to have the same de- 
- termined by appraisement ; and thereupon notifying plaintiff that 
if he proceeded with the sale, his policies would be rendered null 
and void; and that notwithstanding such notice the said plaintiff 
proceeded to make sale of the said goods. 
Vol. XXXIII.—59. 
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“Whereupon, in view of the provisions of the policy in suit, a 
copy of which is attached to plaintiff's declaration of statement, 
and is made a part of this point, the question of law is reserved. 

“Whether the policy, by reason of the said sale so made by 
the plaintiff, was avoided and whether the plaintiff is entitled to 
recover thereon in this action; with leave to the court to enter 
judgment in favor of the defendant, notwithstanding the verdict if 
it be found that such is the law.” 

Motion for judgment for defendant, non obstante veredicto, 
was accordingly made, and after argument, the court granted said 
motion, and gave judgment in favor of the defendant on the point 
reserved. 

In considering the questions raised upon the assignments of 
error, we first advert to the general contention of the defendant, 
that the insured, by his conduct in advertising and effecting a sale 
of the damaged goods before the proofs of loss required by the 
policy of insurance, which he had made out and forwarded to the 
defendant company, had been received by it, forfeited his right 
to claim indemnity under said policy. It will be seen, by refer- 
ence to the paragraphs of the policy heretofore quoted, that there 
is an express stipulation between the insurer and insured, that in 
case of disagreement between them, as to the amount of the loss, 
the same should be ascertained by an appraisement of disinter- 
ested appraisers, selected by the parties respectively, and that 
the loss shall not become payable until sixty days after the same 
shall have been so acertained. There is also a stipulation that 
the insured, as often as required, shall exhibit to any person 
designated by the company, all that remains of any property de- 
scribed in the policy, as well as submit to examinations under 
oath, and produce books of account, etc. The insurance contract 
also provides that it shall be optional with the company to take 
all or any part of the articles at such ascertained or appraised 
value, and also to replace the property lost or damaged with 
other of like kind and quality, at any reasonable time within 
thirty days after the receipt of proof of loss, on giving notice of 
his intention to do so. 

We agree with the court below, that the right under this policy 
to an appraisement was absolute, if the insurers found that they 
desired it. It was essential to the enjoyment of this right that the 
damaged stock should be retained by the insured, where it could 
be examined for the purpose of appraisement. It was in evi- 
dence, and not disputed, that there had been, a short time prior 
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to the sale, an effort of the parties to ascertain and amicably 
settle the loss between them, and that serious differences had 
existed while this attempt to settle was in progress, and that it had 
finally been abandoned, with a notice to the insured, that the com- 
pany would stand upon the terms of its policy. The provisions 
of the policy, repeated in two different places, are express, to the 
effect that, in the event of disagreement, and failure amicably to 
settle the loss between the parties, the right to an appraisement 
shall accrue, and we fail to see anything in what occurred be- 
tween the parties, while the efforts to settle were in progress, to 
impair or at all affect the right of the insurer in this respect. The 
fire occurred on December 16, 1902. It is true, that due notice 
of the same was given by the insured to the company; that the 
insured, under the direction of the agents of the insurance com- 
panies, had separated and arranged the goods that were not 
totally destroyed, for quick and careful examination; that the 
adjusters of the insurance companies came to the insured prem- 
ises, and examined the damaged goods on the 29th and 30th of 
December, and after an examination of the said goods and books 
of the insured, and making inquiry oi the insured himself, made 
three offers to pay certain sums of money, in full settlement of 
liability ; that on making the last.offer to settle the liability of all 
the companies, by the payment of a lump sum of $17,500, it was 
said by the adjusters that such offer was the last and final one, 
and that, it being refused, the adjusters departed. It is true, also, 
that there was testimony that the goods damaged were deterio- 
rating in value and condition, and that after the final offer on 
December 30th, the insured expended money and trouble in pre- 
paring and advertising the goods for sale, and that the season in 
which a large number of the goods which had been damaged 
could be used, or were salable, was nearly ended. 

There is nothing, however, in any of these facts, taken singly 
or together, that, in our opinion, has any bearing upon the right 
of the insuring company, under the circumstances, to an ap- 
praisement. They disclose only what seems to be the not unusual 
situation, when such a settlement between the parties is at- 
tempted. Three several offers of payment, in full settlement of 
the companies’ liability, were made and rejected. The statement, 
that the offer last made was a final one, seems to us only to have 
made clear the necessity for an appraisement. The fact that the 
goods were deteriorating, and that the time in which they were 
salable was passing by, are circumstances inhering in the situa- 
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tion, but of no possible effect as to the right to an appraisement, 
and could in no way justify the action of the assured in destroying 
all opportunity for the enjoyment of that right. Nor does the 
fact, if fact it be, that one of the adjusters told the insured, in 
the presence of the other adjusters, that there was no use in mak- 
ing the appraisement of the damaged goods, because the insured 
would not fix the value of the goods burned out of sight, have 
any such relation to the right of appraisement, as to have made it 
necessary or proper for the court to have incorporated the same 
in the statement of the point reserved. It is in evidence that there 
had been an effort on the part of the adjusters to induce the 
insured to value the goods burned out of sight, as a basis for 
their adjustment, and the remark of the adjuster, that without 
such valuation, there was no use in appraisement, was persuasive 
to that end. There is no evidence, however, that the one making 
the remark was authorized by the defendant to dispense with an 
appraisement, or to forego any right in that respect possessed by 
it. Nor could the fact, that the damaged goods were inspected 
by the adjusters on December 29th and 3oth, have warranted the 
insured in considering an appraisement to have been dispensed 
with by the company. ‘This inspection was a usual precaution 
taken by the agents of insuring companies, to ascertain facts for 
themselves connected with the loss, and in this case, was ex- 
pressly preliminary to the efiort made to reach an amicable ad- 
justment. As said by the court below :-—— 

“When it failed, and the parties fell apart, they were remitted 
to their several rights, which each side was bound to respect and 
observe. Recognizing this, the plaintiff drew up and forwarded 
his proofs of loss, on the receipt of which the insurers were en- 
titled, if they found it necessary, to require a new exhibition of the 
damaged goods, just as they had the right to call for his books 
and papers, or to demand that he should submit to an examina- 
tion under oath.” 

Founded upon this right to an appraisement, there was an- 
other right of the insurer under the policv, and of which it was 
deprived by the action of the defendant in the sale and dispersion 
of the damaged goods. This was the option already alluded to, 
reserved to the company, “to take all or any part of the articles 
at such ascertained or appraised value * * * or replace the 
property lost or damaged with other of like kind and quality, 
within a reasonable time, on giving notice within thirty days after 
the receipt of the proof herein required, of its intention so to do.” 
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Clearly this right could only be enjoyed, where there had been, 
either an amicable ascertainment of loss or ay appraisement, as 
provided for in the policy, and where opportunity was given 
within thirtv days after the receipt of the proof, to examine the 
goods damaged. The plaintiff made out due proofs of loss, and 
forwarded the same to the defendant company, on January gth. 
This notice could not have been received until the day following, 
when all the goods had been sold at private sale and irretrievably 
dispersed. The plaintiff, having by his own act destroyed those 
unequivocal rights reserved in the policy to the insurer, cannot 
now be heard to complain of a forfeiture of his own claims under 
a policy containing the express stipulation, that “no suit or action 
on this policy, for the recovery of any claim, shall be sustainable 
in any court of law or equity, until after full compliance by the 
insured with all the foregoing requirements.” Nor can the plain- 
tiff allege that he was suffered to rest under any misunderstand- 
ing as to the attitude of the company, as evidenced by what took 
place on the 29th and 30th of December, when the goods were 
being examined by the adjusters and efforts were being made to 
amicably settle the loss, or that there was a silence on the part of 
the insurers, when they ought to have spoken. In regard to this 
point, the record discloses, that on January 6, 1903, plaintiff ad- 
vertised his damaged goods for sale on the 8th, 9th and roth of 
said month, and on January 7, 1903, the adjusters for the com- 
panies in interest, wrote the following letter, received by the 
plaintiff before the said sale commenced :— 
Philadelphia, January 7, 1903. 
Mr. Herman Astrich, Harrisburg, Pa. 

Dear Sir: From information received, we believe that you 
have by public advertisement, and otherwise, stated your inten- 
tion to dispose of by sale, commencing January 8, 1903, stock 
damaged by fire December 16th, insured in this and other 
companies. We desire to call your particular attention to the 
conditions contained in your policies of insurance which con- 
stitutes the contract between said companies and yourself. 
Under the same it is the right of said companies to continue to 
make an examination of said property, with the privilege on 
their part, if they desire, to exercise the option, to take said 
stock, and also by reason of disagreement between you and 
said companies as to the amount of loss and damage sus- 
tained, to have that matter determined by appraisement. We 
now notify you that we have arranged to examine said stock 
Monday, January 12th, to determine, if possible, the value or 


damage sustained, and if the contemplated action on your part 
is effected, it will be in direct violation of the rights possessed 
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by said insurance companies, and the said policies of insurance 
will be thereby sendered null and void by you. 
Reserving all legal rights and waiving none, we are, 
Yours truly, G. A. Russell, 
William H. Whitall, 
Adjusters for Companies in Interest. 
We think, therefore, that under the facts shown, there was 
clearly a forfeiture of the plaintiff’s right to claim indemnity un- 
der the policy sued upon. 


But the plaintiff contends that, granting forfeiture, testimony 
was offered by him, tending to show conduct on the part of the 
insurer, from which the jury would be justified in inferring a 
waiver of the said forfeiture. The rejection of this testimony is 
the ground of the first assignment of error, which is as follows »— 


“(1) The court erred in the rejection of the evidence of Herman 
Astrich, a witness for the plaintiff, contained in the offer made by 
the plaintiff, as follows :— 


“By Mr. Bergner: Mr. Derr, are you claiming that this policy 
was forfeited because of the sale of the goods? 

“By Mr. Derr: Yes. 

“By Mr. Bergner: I propose to show by the witness upon the 
stand that there was an insurance upon the merchandise and also 
upon the fixtures, cases, etc., in this building; that by certain 
policies the fixtures and merchandise were insured in separate 
items; that on the 12th day of January, Mr. W. H. Whitall, an 
admitted agent of the defendant company, came to Mr. Astrich’s 
place of business, and, after inquiry of him concerning the sale of 
goods referred to, demanded that he furnish proofs of loss and 
schedules of the furniture and fixtures destroyed in this case; 
this for the purpose of showing waiver of the alleged forfeiture 
claimed by defendant; to be followed by evidence that Mr. 
Astrich complied with the demand at considerable expense and 
sent the proofs of loss.” 


It is true that courts do not favor forfeitures and are liberal, 
according to circumstances, in finding a waiver. This is true es- 
pecially where there is ground for imputing bad faith in the con- 
duct of one party toward the other, who has incurred the for- 
feiture. In the case before us, there is no question of bad faith. 
It is solely a question of fact. Did the evidence offered tend to 
show satisfactorily that the defendant company intended to waive 
the forfeiture incurred by the plaintiff, through his non-compli- 
ance with the conditions of the policy? If it did not, there was 
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no waiver, and the plaintiff was not justified in acting upon it as 
if it were a waiver. A waiver is a voluntary relinquishment of the 
right that one party has in his relations to another. Such waiver 
may be either express or implied. An express waiver is governed 
by its own terms, takes care of itself, and is not often the occa- 
sion of dispute or litigation. An implied waiver, of a forfeiture 
for instance, is where one party has pursued such a course of 
conduct, with reference to the other party who has incurred the 
forfeiture, as to evidence an intention to waive the same, or 
where the conduct pursued is inconsistent with any other honest 
intention, than an intention to waive the forfeiture, and the one 
who has incurred the forfeiture has been induced by such con- 
duct to act upon the belief that there has been a waiver, and has 
incurred trouble and expense thereby. There is no confusion 
about the rules of law applicable to this question. They are 
founded upon fundamental rules of evidence, and upon the ob- 
ligations of morality obtaining in human affairs. It is essentially 
a matter of intention, though circumstances may sometimes be 
such that the real intention ts immaterial, and the question is, 
whether a party is not estopped by conduct evidencing an inten- 
tion upon which another has acted, to say what his true intention 
really was. Jn such cases, the ordinary and well-understood 
doctrines of estoppel by conduct is applicable. We think, in the 
case before us, the learned judge of the court below was right in 
rejecting the offer of testimony above stated. Whitall, the ad- 
juster who made the request that the plaintiff should send in 
proofs as to the loss of furniture and fixtures to all the thirteen 
companies, was not the special agent of the defendant company. 
He had appeared as one of the adjusters representing all the 
companies at the first investigation of the loss, and there was no 
offer of testimony to enlarge his agency for the defendant com- 
pany, “so as to make it include so extraordinary an act as that of 
demanding proofs as to property not embraced in the defendant 
company’s contract, and in which the defendant was not con- 
cerned.” Some of the thirteen companies represented by the ad- 
justers, had included in their policies a separate insurance on fur- 
niture and fixtures, and some did not. In the latter class was the 
defendant company. This the plaintiff was bound to know, and 
therefore bound to know that the request by Whitall, for a state- 
ment of loss as to furniture and fixtures for the defendant com- 
pany, was that he should do a thing totally unrelated to his con- 
tract with that company, and one that could have no possible 
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bearing upon the attitude of that company, with reference to the 
loss on the merchandise, or its liability therefor. The request, 
therefore, was not only unauthorized, but was totally irrelevant 
to the business in hand between the plaintiff and defendant. 
How, then, could an intention to waive, be inferred from such a 
request, and how could the plaintiff have been induced to believe, 
by such request, that the defendant company intended to waive 
the forfeiture it had the right to claim? What actually happened, 
doubtless, was that the adjuster, in asking for a statement of loss 
as to fixtures and furniture to be sent to the companies insuring 
the same, by mistake included the defendant company with the 
other insuring companies, most of whom had insured furniture 
and fixtures. It would work injustice, and not justice, to hold 
that this mistake, for which the company was in no way responsi- 
ble, and by reason of which the plaintiff is alleged to have in- 
curred the trifling trouble and expense of sending a copy of its 
statement of loss on fixtures and furniture to the defendant com- 
pany, who it was bound to know had no insurance thereon, re- 
lieved the insured from a forfeiture occasioned by his disregard 
of the stipulations of the insurance contract. It is to be noted, 
that the offer was, not that the defendant company demanded the 
proof as to furniture and fixtures, nor that Whitall, an agent 
authorized by the defendant to demand proofs as to furniture and 
fixtures, had demanded such proofs, but, simply that Whitall, 
“an admitted agent of the defendant company,” made the de- 
mand. The fact that the defendant company had made no such 
demand, and that Whitall was not authorized by the defendant 
company to make such a demand on its behalf, being uncon- 
troverted, we think the learned judge of the court below was 
right in rejecting this offer of testimony, and also in deciding the 
point reserved in favor of the defendant. 
The judgment of the court below is therefore affirmed. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


LIPPINCOTT 
v8. 


SUPREME COUNCIL A. L. H.* 


\ benevolent society illegally adopted a by-law reducing the amount 
originally payable on the certificate of its members, and adjusting the 
assessments to the new basis. Notice of the same was given to the 
plaintiff, a member, who refused to acquiesce, protested, and declared 
he would pay under protest, and offered to pay under the old rate. 
After thus paying for more than two years, he notified the society of 
his rescission of the contract, and demanded the return of assessments 
paid before the passage of the by-law. 

Held, That while he could not recover payments voluntarily made after the 
passage of the by-law, he was not bound by his declaration that he 
should insist on perforniance, and where the society was not misled 
or prejudiced by the delay, might recover his previous payments. 


At Law. On motion for new trial, and for judgment in favor 
of defendant notwithstanding the verdict. 


JosEPH H. BRINTON, for Plaintiff. 

J. F. B. Arkin, MURDOCK KENDRICK, and FRANK P. PRITCH- 
ARD, for Defendant. 

McPHERSON, D. J. 

This case presents a question that did not arise in Supreme 
Council, etc., vs. Black (59 C. C. A., 414), nor in Daix vs. Su- 
preme Council (C. C., 127 Fed., 374), recently affirmed by the 
Court of Appeals for the Third Circuit (130 Fed., 101); namely, 
the right of a member of the defendant order to rescind his con- 
tract after having once elected not to rescind. The facts are un- 
disputed. The plaintiff, upon receiving notice of the attempted 
reduction of his certificate from $5,000 to $2,000, in accordance 
with the by-law passed in August, 1900, refused to acquiesce, 
made a vigorous verbal protest at the first meeting of his local 
council after receiving notice of the change, declared he would 
never assent to the reduction and would always pay under pro- 
test, offered to pay assessments at the old rate, and, when this 
was refused, paid at the reduced rate, but always insisting that 
he did not agree to the change, until February 28, 1903, when he 
sent the following letter to the council :— 








* Decision rendered, May 18, 1904. 
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I beg leave to advise you that I shall discontinue to pay the 
dues and assessments on the $5,000 certificate issued to me, and 
will ask you to return me the amount paid by me on the same 
up to October 1, 1900, at which time by the adoption of the 
resolution vou abrogated your contract with me. 
Notwithstanding the plaintiff's protest, the decisions make it 

perfectly clear that his payments under the reduced rate were 
voluntary payments, in the eye of the law. There was no element 
of duress, either of person or of goods, and without duress a 
payment cannot be regarded as legally involuntary. It may be 
unwilling or reluctant, but it is nevertheless voluntary, unless it 
is preceded by the use of what the law will declare to be unlawful 
compulsion. The rule is thus stated in Radich vs. Hutchins (95 
U. S., 213) :— 

“To constitute the coercion or duress which will be regarded 
as sufficient to make a payment involuntary—treating now the 
redemption of the cotton as made in money, goods being taken 
as equivalent for a part of the amount—there must be some 
actual or threatened exercise of power possessed, or believed to 
be possessed, by the party exacting or receiving the payment 
over the person or property of another, from which the latter has 
no other means of immediate relief than by making the payment. 
As stated by the Court of Appeals of Maryland, the doctrine 
established by the authorities is that ‘a payment is not to be re- 
garded as compulsory, unless made to emancipate the person or 
property from an actual and existing duress imposed upon it by 
the party to whom the money is paid:’ Mayor and City Council 
of Baltimore vs. Lefferman, 4 Gill, 425; Brumagim vs. Tilling- 
hast, 18 Cal., 265; Mays vs. Cincinnati, 1 Ohio St., 268.” 

See, also, Lonergan vs. Buford, 148 U. S., 581; De la Cuesta 
vs. Ins. Co., 136 Pa., 62; and the note to Mayor, etc., vs. Leffer- 
man, 45 Am. Dec., 145. 

Recognizing this fact, the plaintiff does not ask to recover the 
assessments that have been paid since October 1, 1900, but 
abandons this amount to the council; confining his demand to 

‘the sum paid before that date, and putting his claim on the 
ground of rescission, and not in any degree upon the ground of 
involuntary payment. The unquestioned facts show plainly that 
the plaintiff, by his words and conduct, declared his intention not 
to assent to the reduction of his certificate, but to hold to the 
original agreement. This he had a right to do. The defendant’s 
anticipatory breach could not put an end to the contract. The 
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plaintiff's right therein could not be taken away at the mere pleas- 
ure of the defendant, but the breach gave the plaintiff a right to 
choose whether he would assent to the proposed change in the 
contract, or would refuse such assent. No doubt, he was bound 
to exercise this right within a reasonable time; but what would 
be a reasonable time in any case is not to be determined so much 
by the lapse of weeks or months, as by considering the circum- 
stances of the parties, and by determining what effect may have 
been produced upon the defendant by a plaintiff's delay. In 
Black’s Case, prompt action was taken by the plaintiff. He made 
his election within a month. But in Daix’s Case a delay of two 
years and four months was held not to be fatal, because there 
was no evidence that the defendant had suffered the slightest in- 
jury, or that its situation had been in the least degree altered, 
during the interval. It seems to me that a similar test should, 
in fairness and justice, be applied to the facts of the present case. 
There is no allegation that the defendant has been harmed in any 
manner by what has taken place, or has been misled or deceived 
to its hurt. On the contrary, it has been benefited by the receipt 
of assessments for nearly two and one-half years which the plain- 
tiff cannot reclaim, and is probably further benefited because it has 
exchanged a liability for $5,000 on the original certificate for a 
liability of $3,875; this being the amount of assessments paid 
before October 1, 1900. There is no equity in its contention, but 
the plaintiff must suffer a total loss upon his certificate if his un- 
wise step, no doubt taken in ignorance of the legal effect of pay- 
ment under protest, was incapable of being retraced. As it 
seems to me, however, there is no sufficient ground for holding 
that an election once made is always, and under all circumstances, 
irrevocable. Suppose that the plaintiff, after having tendered his 
assessment at the old rate, and having thereby made manifest his 
intention to insist upon the original contract, had been better 
advised an hour or two afterward, or upon the next day, and had 
then sent a notice such as was sent in February, 1903. Is it pos- 
sible that any court would enforce so rigorously the rule requir- 
ing him to elect within a reasonable time, that under such cir- 
cumstances his first choice would be held to be final? Of course, 
no matter how short the time that may elapse between his first 
and his second choice, if the defendant’s situation should be 
changed, or if it should be misled by his act so that harm would 
come to it by a change in his attitude, a different question would 
be presented. It would then be the defendant’s right to object, 
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and its objection would certainly be decisive ; but where, as here, 
it is not even averred that injury would be done, and where it 
also affirmatively appears that the defendant is benefited by the 
plaintiff's change of mind, it seems to me that the power to 
change ought not, in equity and good conscience, to be denied 
him. There is no reason why the defendant should be regarded 
with special iavor. Its unlawful act created the situation that 
called upon the plaintiff to decide promptly what he would do, 
or to delay at his own risk, and a hasty or ill-advised decision 
under such circumstances ought not to be held irrevocable, un- 
less the defendant’s condition is somehow changed meanwhile, 
so that revocation now would do it harm. Of course, acquies- 
cence in the by-law manifested by a deliberate, even if an angry, 
payment of the reduced rate, would be a different matter. The 
plaintiff's payments were not of this kind, however. They were 
voluntary in the legal sense, because there was no duress, and 
therefore could not be recovered back, but the continued protest 
made it clear that there was at least no acquiescence in the action 
of the supreme council, and that the reduced rate was paid only 
because the council would accept no more. The defendant was 
not misled or deceived, and in this respect the case seems to me 


even stronger than the case of Daix, whose silence was capable 
of being construed to be acquiescence, whereas the plaintiff's 
continued protests were at least notice to the council that his 
opinion of the by-law remained unchanged. 

A new trial is refused, and judgment is directed upon the ver- 
dict in favor of the plaintiff. To the refusal to enter judgment for 
the defendant notwithstanding the verdict, an exception is sealed. 
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SUPREME COURT OF GEORGIA. 


ETNA INS. CO. or HARTFORD 
v8. 


BRIGHAM.* 


While an agent’s place of business is not necessarily the place of business 
of his principal, yet, where the business of the principal is conducted 
at the agent’s place of business, and at no other place, the place of 
business of the agent is the place of business of the principal. 

Where an insurance agent represents several companies in a given city, 
and transacts their business in an office maintained at his own ex- 
pense, this office is the “place of doing business” of such of the com- 
panies as have no other place in such city for the transaction of their 
business. 

A corporation is not a citizen, within the meaning of that clause of the 
Fourteenth Amendment to the Constitution of the United States, 
which prohibits the states from making or enforcing any law which 
abridges the privileges or immunities of citizens of the United States. 
It follows that Civ. Code 1895 (§ 2110), embracing what is commonly 
known as the ‘Dodson Law,” regulating the contracts of insurance 
companies, does not violate that clause of the Fourteenth Amendment. 

The General Assembly may, for purposes of legislation, classify persons or 
subjects, provided the classification is not arbitrary or unreasonable. 
The law referred to in the preceding note does not make an arbitrary 
or unreasonable classification, because it is limited to insurance com- 
panies, and because it excludes from its operation losses sustained by 
reason of the destruction of specified kinds of personal property. 

The evidence warranted the verdict, and there was no error requiring a 
new trial. 


Error from City Court of Richmond County. Action by 
Charles Brigham against the Aitna Insurance Company of Hart- 
ford. Judgment for plaintiff. Defendant brings error. 


KING, SPALDING & LITTLE and E. H. Catiaway, for Plain- 
tiff in Error. 
OVERSTREET, WHITE & BOYKIN, for Defendant in Error. 


Coss, J. 

Plaintiff sued the insurance company upon a policy of fire in- 
surance in the City Court of Richmond County. The defendant 
filed a plea to the jurisdiction, and upon the trial the jury found 
. against the plea. The defendant made a motion for a new trial 
on this issue, which was overruled, and it excepted. The case 
then went to trial upon the merits, and resulted in a verdict in 


* Decision rendered, August 11, 1904. Syllabus by the Court. 
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favor oi the plaintiff, and the defendant also excepts to the re- 
fusal of the judge to grant it a new trial on this issue. 

1, 2. The policy was written in Laurens County, and covered 
property situated in Screven County. The jurisdiction of the 
City Court of Richmond County depends upon whether, at the 
time the suit was instituted, the company had in Richmond 
County “an agency or place of doing business,” within the mean- 
ing of Civ. Code 1895, § 2145. It was admitted that the company 
had an agent in that county, and that that agent had a place of 
business, but it was denied that this was the place of business of 
the company. According to the undisputed testimony, Allen & 
Co. were engaged in business in Richmond County as insurance 
agents. They represented several insurance companies, and con- 
ducted their insurance business at an office occupied by them, 
and for which they paid rent and other expenses necessary to the 
maintenance of the place of business out of their own resources. 
They were the authorized agents of the defendant company in 
that county, and, as such, applied to the city authorities for a 
license to do business as agents of the defendant under a city ordi- 
nance which imposed a license “upon every agency of a fire or 
life insurance company or association.” The business of the 
Etna Insurance Company in Richmond County was conducted 
and carried on at the office of Allen & Co. just as the business of 
every other insurance company represented by them was carried 
on there. There were displayed in this office signs which indi- 
cated that the business of this company would be there carried 
on by Allen & Co. Under this evidence a verdict was demanded 
that the AStna Insurance Company had “an agency or place of 
doing business” in Richmond County. An agent’s place of busi- 
ness is not always the place of business of his principal, Dut if an 
agent carries on the business of his principal at his own place of 
business, and at no other place, then the place of business of the 
agent becomes the place of business of the principal. 

3. What is familiarly known as the “Dodson Law,” contained 
in Civ. Code 1895, § 2110, is attacked in this case as being un- 
constitutional, upon the ground that it impairs and restricts the 
right of contract, which is one of the privileges and immunities 
guarantied to citizens by the Fourteenth Amendment to the Con- 
stitution of the United States. The act in question is as follows: 
“All insurance companies shall pay the full amount of loss sus- 
tained upon the property insured by them: provided, said 
amount of loss does not exceed the amount of insurance ex- 
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pressed in the policy; and all stipulations in such policies to the 
contrary shall be null and void: provided, that in cases of loss on 
stocks of goods and merchandise and other species of personal 
property changing in specifics and quantity by the usual customs 
of trade, only the actual value of the property at the time of loss 
may be recovered: provided, the loss does not exceed the 
amount expressed in the policy.” The point raised in the assign- 
ment of error is without merit, for, even if it be conceded that 
the section quoted abridges some privilege or immunity of citi- 
zens of the United States protected by the Fourteenth Amend- 
ment to the Constitution of the United States, it has been defi- 
nitely settled by the decisions of the Supreme Court of the 
United States that a corporation is not a citizen, within the 
meaning of that provision of the amendment. See Orient 
Ins. Co. vs. Daggs (172 U. S., 557), and citations. It was 
argued that the law also infringes those clauses of the Four- 
teenth Amendment which prohibit the states from passing any 
law which deprives ‘“‘any person” of life, liberty or property with- 
out due process of law, or which deny to any person within their 
jurisdiction the equal protection of the laws. The assignments 
of error in the record are not broad enough to cover these ques- 
tions; but, even if they had been, they would seem to be without 
merit, under the decision in Orient Ins. Co. vs. Daggs, supra, 
affirming Daggs vs. Ins. Co. (Mo., 38 S. W., 85), where a similar 
law was held not to be violative of these clauses of the Four- 
teenth Amendment. Various attacks have been made upon laws 
similar to the one now under discussion, and in almost every in- 
stance they have been held to be constitutional and valid. See 
Reilly vs. Ins. Co., 43 Wis., 449; Phoenix Ins. Co. vs. Levy (Tex. 
Civ. App.), 33 S. W., 992; Dugger vs. Ins. Co., 95 Tenn., 
245; Ins. Co. of N. A. vs. Bachler (Neb.), 62 N. W., gt1, 915. 
Our decision is, however, necessarily confined to the one ground 
of attack raised by the assignment of error. 

4. One of the assignments of error is that the law above quoted 
is “unconstitutional, in that it is special legislation affecting the 
rights of contract on the part of insurance companies, without 
the consent of said companies, which is prohibited by paragraph 
1, § 4, art. 1, of the Constitution of the state of Georgia, which 
provides that laws of a general nature shall have uniform opera- 
tion throughout the state, and no general law affecting private 
rights shall be varied in any particular case by special legisla- 
tion, except with the consent in writing of all persons to be 
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affected thereby:” Civ. Code 1895, § 5732. Under this assign- 
ment of error, it is argued that the act makes fire insurance com- 
panies writing policies upon houses and personal property other 
than specified kinds the subject of an arbitrary classification, and 
that especially is the classification arbitrary when it is kept in 
mind that the legislation does not apply at all to private indi- 
viduals engaged in the business of writing fire insurance. While 
the General Assembly is permitted to classify subjects for legisla- 
tion, the courts will restrain them from making arbitrary and 
unreasonable classifications. At the same time the lawmaking 
power is allowed a wide latitude in respect of such matters. 
Without undertaking to discuss the question at length, we hold 
that the legislation under consideration is not subject to the ob- 
jection made. See majority opinion in Union Savings Bank vs. 
Dottenheim, 107 Ga., 606; Dugger vs. Ins. Co., 95 Tenn., 246. 

5. The evidence authorized the verdict, and there was no error 
requiring the granting of a new trial. It might not have been 
improper for the judge to have charged the jury that the plaintiff 
was limited to a recovery of the merchandise contained in the 
storehouse, but, as the uncontradicted evidence shows that this 
merchandise was worth far in excess of the amount stipulated in 
the policy and the amount oi the verdict, the refusal of a request 
to the effect indicated was harmless. 

Judgment affirmed. All the Justices concurring, except 
Lamar, J., disqualified. 
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SUPREME COURT OF MINNESOTA. 


ROBSON ET AL. 
vs. 
UNITED ORDER OF FORESTERS.* 


Certain benefit certificate or policy of insurance construed. Held, That 
the contract of insurance involved must be deduced from the applica- 
tion, the policy, the by-laws of the order, and the answers of the in- 
sured to all questions contained in the medical examination, involving 
her physical condition. 


Prior decisions affirmed, in which this court held:— 


(a) Where the policy is silent upon the subject, the insurer is liable in 
the event of suicide by the insured. 


(b) Where a policy of insurance provides against such liability in gen- 
eral terms, the insurer is not liable in the event of intentional self- 
destruction while sane, but is liable if the insured was insane. 


(c) Where the policy provides against liability in the case of suicide by 
either a sane or insane person, such a provision is binding upon ‘the 
parties to the contract. 


A contract of insurance prepared by an insurance company will be con- 
strued liberally as against the insured, and strictly as against such 
company, 

Appeal from District Court, St. Louis County. Action by 
Isabella T. W. Robson and Sarah C. Campbell against the 
United Order of Foresters. Judgment for plaintiffs. Defendant 
appeals. 


BALDWIN, BALDWIN & DANCER, for Appellant. 
GREEN & Woop and A. L. AGATIN, for Respondents. 


DouGLas, J. 

Action upon a life insurance policy in a fraternal society. 
From a judgment in favor of plaintiffs, defendant appeals. 

On July 3, 1900, appellant issued its policy of insurance for 
$1,000 to Agnes Campbell, payable upon her death to respond}- 
ents. On July 8, 1902, the insured, while insane, killed herself 
other than in an accidental manner. The liability of appellant 
depends largely upon the force and effect to be given a certain 
clause signed by the assured, following the questions and an- 
‘swers in the medical examination papers, which reads :— 

I hereby consent that any benefit certificate or contract of 
or for insurance on my life in or by said Order, shall be abso- 


* Decision rendered, July 15, 1904. Syllabus by the Court. 
VoL. XXXIIT.—60. 
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lutely null and void, provided my death is occasioned by sui- 
cide in any manner whatsoever, either while sane or insane. 


The by-laws of the company provided that, in case of death by 
suicide, the policy shall be void. The policy and application of 
insurance, so far as material, are as follows: Policy :— 

Then in consideration of the statements and representations 
contained in the application for membership, and the answers 
and statements contained in the medical examination papers 
and the provisions of the constitution and laws prescribed from 
time to time by the Supreme Court of the Order of Foresters, 
all of which statements, representations and provisions have 
been assented to by applicants and are by the parties hereto 
referred to and made a part of this contract. * * * 


Application :— 

I declare that I am in good sound mental and physical health, 
and agree that this declaration, together with the answers in 
my medical examination paper and the laws, rules and usages 
of said Order, shall be a part of my contract with said Order. 
It is claimed on behalf of respondent that the clause first above 

quoted, which was part of the printed form used by the medical 
examiner, formed no part of the contract of insurance which de- 
ceased applied for, or appellant was authorized to or did write. 
This was the view taken by the trial court. 

Three propositions are settled in this state, as applied to life 
insurance in cases of suicide :— 

First. Where the policy is silent, the insurer is liable in the 
event of suicide: Mills vs. Rebstock, 29 Minn., 380. Second. 
Where a policy provides against liability in case of suicide, the 
insurer is not liable in the event of intentional self-destruction 
while sane, but is liable if the insured was insane: Scheffer vs. 
Ins. Co., 25 Minn., 534. Third. Where the policy provides 
against liability in case of suicide by either a sane or insane per- 
son, such a provision is upheld: Cotter vs. Royal Neighbors, 76 
Minn., 518. This is the uniform rule elsewhere: Scarth vs. Se- 
curity Mut. Life Ins. Co., 75 Iowa, 348; Pierce vs. Travelers 
Life Ins. Co., 34 Wis., 389; Billings vs. Accident Ins. Co., 64 Vt., 
78; De Gorza vs. Knickerbocker Life Ins. Co., 65 N. Y., 232; 
Riley vs. Hartford Life Ins. Co. (C. C.), 25 Fed., 315; Bigelow 
vs. Berkshire Life Ins. Co., 93 U. S., 284; Travelers Ins. Co. vs. 
McConkey, 127 VU. 5., 661. 

Agnes Campbell, a member of the order, applied for and ob- 
tained a policy or certificate of insurance from the appellant. It 
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is clear, under the settled rule above stated, that this certificate or 
policy, read in connection with appellant’s by-laws, bound it to 
pay the beneficiaries the amount named in the policy, in case of 
suicide committed by the insured while insane, unless the special 
waiver clause above quoted, which formed a part of the physi- 
cian’s report, was a part of the insurance contract, and operated 
to provide against a liability under such conditions. The dis- 
elosed plan of the order was to furnish insurance on the same 
basis to all qualified members who applied for it. The by-laws do 
not provide against a liability in case of suicide committed when 
insane. The attention of the insured was specially called to the 
by-laws by an indorsement upon the certificate. On the other 
hand, the application for insurance, above quoted, signed by the 
assured and accepted by the order, definitely provided that the 
statements therein made, and “by-laws, rules and usages of the 
Order, together with the answers contained in my medical ex- 
amination papers, shall be a part of my said contract.” 

On the whole, we are of the opinion the contract of insurance 
in question must be deduced from the application, the policy, the 
by-laws of the order and the answers of the insured to all ques- 
tions contained in the medical examination as to her physical 
condition. Any statements contained in and forming a part of 
the printed form used by the physician, not responsive to his ques- 
tions, cannot be construed as being a part of such contract. The 
contract between the parties was made in piecemeal, and, when 
put together, its construction is doubtful. It having been pro- 
mulgated by appellant, it will, as an entirety, be construed lib- 
erally as against the insured, and strictly as against the order: 
Chandler vs. St. P. F. & M. Ins. Co., 21 Minn., 85; Symonds vs. 
N. W. Mut. Life Ins. Co., 23 Minn., 491; Cargill vs. Millers’ & 
Manf. Mut. Ins. Co., 33 Minn., 90; Olson vs. St. P. F. & M. Ins. 
Co., 35 Minn., 432; Degraff vs. Queen Ins. Co., 38 Minn., sor; 
Anoka Lumber Co. vs. Fid. & Casualty Co., 63 Minn., 286. 

Upon the whole record, the findings of the trial court are sup- 
ported by the evidence, and its judgment is hereby affirmed. 
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SUPREME COURT OF FLORIDA. 


PHILADELPHIA UNDERWRITERS’ INS. CO. 
oF NORTH AMERICA ET AL. 


vs. 


BIGELOW eT AL.* 


Where the burden of proof is on the plaintiffs, and, on the issues made, 
the evidence is not legally sufficient to sustain a judgment for the 
plaintiffs, and a judgment for the defendants is rendered, the trial 
court is not justified in granting a new trial on the ground that the 
findings of fact upon which the judgment was rendered were con- 
trary to the evidence, or not supported thereby. 


If an agent who issues an insurance policy containing provisions as to 
other insurance on the property knows oi the existence of a policy 
giving other insurance on the property, and such knowledge of the 
agent is a waiver by the company of the provisions of its policy relat- 
ing to other insurance as to the policy of which the agent has knowl- 
edge, there is no waiver as to a policy of the existence of which it is 
not shown that the agent had any knowledge. 


Where a policy of insurance contains the following among its provisions: 
“This entire policy unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance whether 
valid or not, on property covered in whole or in part by this policy,” 
held, that the words and characters, “S$ xX Total concur- 


rent insurance permitted,” contained on a slip attached to the policy, 

_do not of themselves give permission for any additional insurance; 
that they are not an indorsement of an agreement for other insur- 
ance; and that they are not a waiver of the provisions of the policy 
as to other insurance. 


Where the answer, “Yes,” to the question, ‘Are the policies concurrent?” 
is given in a daily report of the agent to insurance companies when 
an insurance policy is issued, held, that the said answer did not of 
itself, nor when taken in connection with other portions of the par- 
ticular report, convey to the companies information that other poli- 
cies of insurance on the property were in existence. 


Where. upon an examination of the testimony in a case, the Appellate 
Court holds that the trial court was not justified in granting a new trial 
on the ground that the findings of fact upon which the judgment was 
rendered were contrary to the evidence, or not supported thereby, 
the order granting a new trial will be reversed, and the cause re- 
manded, with directions to enter final judgment upon the findings of 
fact, unless a motion in arrest of judgment, or for judgment non 
obstante veredicto, shall be made and prevail in accordance with sec- 
tion 1267 of the Revised Statutes of 1802. 


Error to Circuit Court, Marion County. Action by Mary B. 
Bigelow and A. G. Bigelow against the Philadelphia Underwrit- 
ers’ Insurance Company of North America and the Fire Insur- 
“* Decision rendered, July 19, 1904, Syllabus by the Court. ———~—~—~SCSCS~S~S~S~S~S 
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ance Association of Philadelphia. Judgment for defendants. 
From an order granting a new trial, defendants bring error. 


A. W. CocKRELL & Son, for Plaintiffs in Error. 
R. L. ANDERSON, for Defendants in Error. 
WHITFIELD, J. 

This is a writ of error taken from an order granting a new trial 
in a cause in the Circuit Court for Marion County, wherein a 
judgment for the defendants was rendered in a suit brought by 
Mary B. Bigelow and her husband, A. G. Bigelow, against the 
plaintiffs in error. The declaration alleges that the defendant 
companies issued to the plaintiff Mary B. Bigelow a policy of 
insurance for $600 on certain described personal property for one 
vear—from September 1, I900 to September 1, 1I9g01—and 
that the property was destroyed by fire May 3, 1901. A 
demurrer to the declaration was overruled, and the de- 
fendant companies filed pieas raising several issues; but, 
for the purposes of this decision, only the second plea 
and the substituted replication allowed by the court to be 
filed thereto will be given. Second plea: “The insured had pro- 
cured another contract of insurance on property covered by the 
policy sued on, and such other contract existed prior to, at, and 
after the time of the making and delivery of said policy, without 
any provision therefor being indorsed on or added to said policy.” 
The substituted replication to the second plea was sustained on 
demurrer thereto, and is as follows: “That the value of said 
property as insured was on the Ist day of September, Igoo, and 
at the time of the occurrence of said loss by fire, $3,743, which 
fact was at said times well known to defendants; that, at the time 
of the making of the policy sued on, there existed upon said 
property other instirance; to wit, a certain policy in the sum of 
$600 issued to plaintiff Mary Bigelow by the London & Lan- 
cashire Insurance Company, and a certain other policy in the sum 
of $1,000 issued to said plaintiff by the Hamburg-Bremen Fire 
Insurance Company; that, after the issuance of the policy here 
sued on, no other insurance on said property was ever effected 
or procured; that the defendants, at the time of making the 
policy sued on, well knew of said other insurance; that the de- 
. fendants had knowledge of all the facts above pleaded, and re- 
ceived, accepted and retained the premium upon their said policy, 
and made no objection to such other insurance, and took no 
action to cancel their said policy, because of said other insurance, 
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and did not, until after the beginning of this suit, claim or give 
notice to plaintiffs that their said policy was worthless and in- 
valid on account of the existence of such other insurance.” Issue 
was joined on this replication. 

By agreement the cause was heard by the court, a jury having 
been waived. The court found that the second plea of the de- 
fendants was sustained, and judgment was entered for the de- 
fendants. Afterward the plaintiffs’ motion for a new trial, based 
on the ground that the findings were contrary to the evidence, 
was granted by the court, and the defendants took this writ of 
error from the order granting a new trial, as authorized by sec- 
tion 1267 of the Revised Statutes of 1892. Among the assign- 
iments of error is one that the court erred in granting a new trial. 

Where the burden of proof is on the plaintiffs, and, on the 
issues made, the evidence is not legally sufficient to sustain a 
judgment for the plaintiffs, and a judgment for the defendants is 
rendered, the trial court is not justified in granting a new trial on 
the ground that the findings of fact upon which the judgment was 
rendered were contrary to the evidence, or not supported there- 
by: Bishop vs. Taylor, 41 Fla., 77, 25 South., 287; Farrell vs. 
Solary, 43 Fla., 124, 31 South., 283. 


The insurance policy sued on contains the following among its 
provisions : 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in 
whole or in part by this policy. 

Attached to and forming a part of the policy is a slip signed by 
“Groover & Co.,” on which is the following: “$ 
Total concurrent insurance permitted.” 

The proofs show that the policy sued on was issued by the firm 
of Groover & Co., consisting of E. A. Groover and Gordon 
Williams, dated September I, 1900, to expire September I, 1901, 
covering the property, and that the property was destroyed by 
fire May 3, IgoT. 

There is no pretense in the evidence that Williams knew of ad- 
ditional insurance, nor is there any positive testimony that 
Groover knew of it. It was sought to trace knowledge to him 
through circumstantial evidence. The plaintiffs do not claim 
that Groover was notified by them of the existence of other in- 
surance, nor that they requested a permit for additional insur- 
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ance. It is shown that a policy covering the same property was 
issued by Haynes & Groover for the London & Lancashire Fire 
Insurance Company, for $600, for the period from February 4, 
1898, to February 4, 1901, and that E. A. Groover was a member 
of the firm of Haynes & Groover, agents for the London & Lan- 
cashire Fire Insurance Company, when the policy was issued. 
It is also shown that there was a policy issued September 1, 1900, 
by the Hamburg-Bremen Insurance Company on the same 
property for $1,000. ‘There was in evidence a letter dated March 
22, 1900, written to Mary A. Bigelow by Groover & Co., saying: 
We have resigned the agency of the Hamburg-Bremen In- 
surance Co., and your household furniture is insured in this 
company under policy No. 3256 for $600. ‘This policy expires 
September I, 1900, and at expiration we will renew the insur- 
ance for you in another larger, stronger and more liberal com- 
pany. 
The daily report of the agents who issued the policy sued on, 
which report was made to the defendant companies, bearing date 
September I, 1900, shows, among other things, the following :— 


$———— Total concurrent insurance permitted. 
Additional insurance $ . 
Are the policies concurrent? Yes. 

EK. A. Groover testified that, at the time the policy sued on was 
issued, he did not know of any other policy of insurance on the 
property. He specifically testified that he did not know of the 
existence of the London & Lancashire policy, but admitted that 
it may have been issued from his office. Groover also testified 
that he had no information at the time that Mr. Bigelow had re- 
newed the policy in the Hamburg-Bremen Company which ex- 
pired September 1, 1900, the day the policy sued on was issued, 
and that he did not learn of it until after the fire. 

It is contended for the insured that, as the London & Lanca- 
shire policy was issued by Haynes & Groover, and as Groover 
also knew of the Hamburg-Bremen policy, which expired the 
day the policy sued on was issued, this knowledge of the agent 
was a waiver by the defendant companies of the provisions of 
their policy as to other insurance. If it be conceded that Groover 
knew of the London & Lancashire policy, and that this knowl- 
‘edge of the agent as to the existence of the London & Lanca- 
shire policy was a waiver by the defendant companies of the pro- 
visions of their policy as to other insurance on the property, so 
far as this policy is concerned there is no showing that Groover, 
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who, as agent for the defendant companies, issued the policy 
sued on, had any knowledge of the Hamburg-Bremen policy. It 
is shown that Groover knew of a Hamburg-Bremen policy for 
$600 which expired on the day the policy sued on was issued, but 
it is not shown that Groover knew of the Hamburg-Bremen 
policy for $1,000 mentioned in the plaintiffs’ replication. It is 
clear, therefore, that, if the knowledge of the agent as to the ex- 
istence of another policy of insurance is a waiver by the compa- 
nies as to that policy, in this case it is not proven that the agent 
knew of the $1,000 Hamburg-Bremen policy, and as to that 
policy, at least, there is no such waiver shown. 


It is‘also contended that the words and characters, “$ X 


Total concurrent insurance permitted,” contained on a slip at- 
tached to the policy, show that concurrent insurance was meant 
to be allowed, or was known to exist, but the amount of the same 
was omitted or not specified, and therefore waived by the com- 
pany, and that, if this is inconclusive, the report made by the 
agents to the companies, in which to the question, “Are the poli- 
cies concurrent ?” the answer, “Yes,” is given, conclusively shows 
that upon receipt of this report the companies were thereby in- 
formed that there were other policies of insurance on the prop- 
erty, and failure to object was a waiver on the part of the compa- 
nies of the provisions of their policy as to other insurance. The 
words and characters, “$ X Total concurrent insurance 
permitted,” do not of themselves give permission for any addi- 
tional insurance, they are not an indorsement of an agreement 
for other insurance, and they are not a waiver of the provisions of 
the policy as to other insurance; and the answer, “Yes,” to the 
question, “Are the policies concurrent?” as it appears in this case 
in the daily report of the agents to the companies, did not of 
itself, nor when taken in connection with other portions of the 
report in this case, convey to the companies information that 
other policies of insurance on the property were in existence. 
Even if the knowledge of the agent, Groover, as to the existence 
of the $600 London & Lancashire policy when the policy sued on 
was issued, is a waiver by the companies as to the London & 
Lancashire policy, it is not shown that the agent, Groover, had 
any knowledge of the $1,000 Hamburg-Bremen policy; and as 
there is no showing that the provisions of the policy sued on as 
to other insurance were complied with in regard to the Hamburg- 
Bremen policy, and no waiver thereof is shown, the second plea 
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of the defendants is sustained, and the plaintiffs are not entitled 
to recover on the policy. 

The evidence in this case is not legally sufficient to sustain a 
finding and judgment for the plaintiffs. Consequently the judg- 
ment for the defendants is proper, and the trial judge was not 
justified in granting a new trial. 

The order granting the new trial is reversed at the cost of the 
defendants in error, and the cause is remanded, with directions to 
the Circuit Court to enter final judgment for the defendants upon 
the findings of the court, unless a motion in arrest of judgment, 
or for judgment non obstante veredicto, shall be made and pre- 
vail. 

Carter, P. J., and Shackleford, J., concur. 

Taylor, C. J., and Hocker, J., concur in the opinion. 

Cockrell, J., being disqualified. took no part in the considera- 
tion of this case. 





SUPREME COURT OF IOWA. 


GLASSCOCK Et AL. 
vs. 


DES MOINES INS. CO.* 


A policy provision that, unless otherwise provided by agreement indorsed 
thereon, it should be void in case of other insurance, implies that 
negotiations with the insurer and notice of the same were contem- 
plated, so that the violation could be waived. 

Where the insured in such case subsequently notified the company that 
other insurance had been taken out, and the latter replied, inquiring 
as to the state of the property. and promising further attention to the 
matter, which reply did not reach the insured, and about a month 
later the loss occurred, and there was an attempted settlement, and 
the company, with knowledge of the facts, afterward wrote again, in- 
quiring about the state of the property, and afterward refused to 
accept proofs of loss on the ground that they did not show whether 
there was other insurance, or whether the insured was the owner, a 
finding that the condition regarding other insurance had been waived 
will be sustained. 


. Appeal from District Court, Warren County. Action on a fire 
insurance policy. Trial to the court, and judgment for the plain- 
tiffs. The defendant appeals. 





* Decision rendered, July 13, 1904. 
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READ & READ, for Appellant. 
O. C. Brown, for Appellees. 
SHERWIN, J. 

The policy in suit was issued on the 25th day of July, 1900, for 
the sum of $1,500 insurance for one year, and contains a stipula- 
tion that it shall be void if the insured shall procure any other 
contract of insurance. On the 8th day of August following, the 
plaintiffs placed $1,000 of additional insurance on the same prop- 
erty, and wrote the defendant thereof as follows :— 


We have taken out insurance to the amount of $500 on 
building and $500 on the machinery on our flour, feed and saw- 
mill in the Mechanics’ Mutual Fire Insurance Company. 

This letter was duly received by the defendant, and on the toth 
day of August it wrote the plaintiffs this letter :— 


We have your favor of the 8th, advising us that you have 
taken out additional insurance on your buildings and ma- 
chinery contained in your flour, feed and sawmill. Please 
state the present value of your building, and give us the policy 
number on this sheet, and we will give the matter further at- 
tention. 


The defendant's letter was not received by the plaintiffs and 
on the 1oth day of September the insured property was destroyed 
by fire, its value at the time being at least $4,000. On the 13th 
day of September an adjuster of the defendant visited the prem- 
ises, and saw one of the plaintiffs, but on account of the absence 
of the other, nothing was done toward adjusting the loss, and by 
agreement, and on the adjuster’s request, both plaintiffs the next 
day went to the defendant’s principal office in Des Moines for 
the purpose of adjusting the same. On this day the plaintiffs 
signed an agreement that any action taken by the defendant in 
investigating the cause or amount of the loss should not waive 
any of the conditions of the policy. The plaintiffs both testify 
that such agreement was only signed after they and the defend- 
ant had agreed upon a settlement and payment to them of $1,250. 
On the 27th day of September the defendant wrote the plaintiffs 
as follows :— 


We received a letter from you last month, advising us that 
you had taken out $500 additional insurance on building and 
$500 on machinery. We replied to this letter by asking you 
for the valuation and the policy number. If vou are insured in 
our company, please give us the policy number, and we will 
give the matter further attention. 
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Proof of loss was duly served on the defendant on the 23d day 
of October, and on the 25th day of the month the defendant 
wrote the plaintiffs, acknowledging the same, and stating that it 
could not accept it for the reasons that it did not show whether 
there was other insurance on the property or the owner thereof, 
and “insisting that the plaintiffs must establish a legal title to 
the property insured.” October 1st, November roth and De- 
cember 13th the defendant wrote the plaintiff letters demanding 
payment in full of the premium note given by them. 

When the additional insurance was placed upon the property, 
the condition of the policy issued by the defendant was broken, 
and, in the absence of any further action on the part of the plain- 
tiffs or defendant, such broken condition would constitute a good 
defense to a recovery thereunder. But, while this condition was 
absolute, it might be waived, and when the defendant was noti- 
fied of its breach in the letter of August 8th, good faith on its 
part demanded that it notify the plaintiffs within a reasonable 
time whether or not it would insist upon the strict terms of its 
policy. This was necessary for the due protection of the plain- 
tiffs, ior, if they had then been notified that a breach of the con- 
dition of the policy would be insisted upon, they could have pro- 
tected themselves by insurance elsewhere. The precise language 
of the condition is 

That the entire policy, unless otherwise provided by agreement 

indorsed thereon or added thereto, shall be void if the insured 

now has, or shall hereafter make or procure, any other con- 
tract of insurance. 

This condition itself fairly implies negotiations on the subject, 
and a notice to the insurer of such additional insurance or desire 
therefor, and the plaintiffs’ letter of August 8th, construed in the 
light of this condition, was in iact a request for an election on the 
part of the company, and they should have acted thereon: Viele 
vs. Germania Ins. Co., 26 Iowa, 9; Hollis vs. State Ins. Co., 65 
Towa, 454; Rauch vs. Michigan Millers’ Mut. Fire Ins. Co.(Mich.), 
gt N. W., 160; May on Insurance (4th Ed.), §§ 370,-372b, in- 
clusive; Lutz vs. Anchor Fire Ins. Co. (lowa), 94 N. W., 274. 
Even if the plaintiffs had received the defendant’s letter of Au- 
gust roth, it could not change the result, in our judgment, for 
that was well calculated to lead the plaintiffs to believe that the 
breach of the contract was not then insisted upon. In fact, the 
defendant’s entire action in the matter indicates that it had not 
itself determined upon its course until long after the loss. The 
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letter of September 27th was written seventeen days after the 
loss, and after the attempted settlement of the 14th, and hence 
after the company had full knowledge of all the facts. The en- 
tire correspondence shows that the defendant had not definitely 
determined to treat the breach of the contract as absolutely 
voiding it, and the plaintiffs were justified in so understanding. 
While the demands for the payment of the premium note would 
not alone constitute a waiver of the breach, they are material as 
showing the intention of the defendant. The case was tried to 
the court without the intervention of a jury, and, it being a law 
action, the court’s finding on the facts is entitled to the same 
weight that a verdict would receive. 

We think there was sufficient evidence of a waiver to sustain 
the finding, and the judgment is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


ROSENBERG ert AL. 
vs. 

FIREMANS FUND INS. CO.* 

Where there is conflicting testimony as to the submission of the insured 
to the required examination, and the remaining issues were as to the 
value of the goods burned, and as to whether the insured feloniously 
caused the fire, the whole question is for the jury. 

Proofs of loss are not evidence that can be read to a jury. They are for 


the court to determine whether there has been sufficient compliance to 
sustain an action. 


Appeal from Court of Common Pleas, Northampton County. 
Action by Max Rosenberg and Max Senderowitz against the 
Firemans Fund Insurance Company. Judgment for plaintiffs, 
and defendant appeals. 

Argued before Feil, Brown, Mestrezat, Potter and Thomp- 
son, JJ. 

EDWARD J. Fox and Joun D. Horrman, for Appellant. 

RussELL C. STEWART and JosEPH H. STOFFLETT, for Ap- 
pellees. 


* Decision rendered, May 23, 1904 
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PER CURIAM. 

This action was on a policy of fire insurance, and three grounds 
of defense were presented. The first was that the goods burned 
were not of the value claimed; the second, that the plaintiffs had 
feloniously caused the fire; and the third, that after the fire the . 
plaintiffs failed to comply with the terms of the policy, which 
required them to permit an examination of the property that 
remained, to produce their books and vouchers, and to submit to 
an examination under oath. The first two grounds raised ques- 
tions for the jury only, and, under the conflicting testimony as to 
what occurred in relation to the third, the whole issue be- 
came one of fact. The question whether the plaintiffs had in 
good faith offered to submit to an examination as to all matters 
relating to the fire was submitted by the learned judge, with full,. 
clear and accurate instructions, to which no exception could be 
taken. 

It was not error to refuse the request of the defendant to send 
out the proofs of loss with the jury. Proofs of loss are for the 
court, in order that it may determine, as a preliminary matter, 
whether there has been a sufficient compliance with a condition 
precedent to the institution of the action. It has been uniformly 
held that they are not evidence for the plaintiff, and cannot be 
read to the jury: Cole vs. Manchester Fire Assur. Co., 188 
Pa., 345; Cummins vs. German-American Ins. Co., 192 Pa., 
359. They were offered by the plaintiff not generally, nor as 
evidence of the amount of loss, but specially for the considera- 
tion of the court. If the defendant desired to use them as evidence 
of premeditation or design, the question of their admissibility 
for that purpose could be raised only by its offer of them. 

The judgment is affirmed. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; 7 other cases of incidental 


interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


TAXATION—RECIPROCAL LAW. 


In the case of State vs. Insurance Company of North America, 
decided by the Supreme Court of Nebraska, June 30, 1904, the 
following syllabus was furnished by the court :— 


Where a part of an act is unconstitutional, because contra- 
vening some provisions of the fundamental law, the language 
found in the invalid portion of the act can have no legal force 
or efficacy for any purpose whatever. 


That part of section 38 of the revenue act (Comp. St., 1go1, 
c. 77, art. 1) providing, “Insurance companies shall be subject 
to no other taxes, fees or licenses under the laws of this state 
except taxes on real estate and the fees imposed by section 32 
oi an act regulating insurance companies, passed February 25, 
1873,” being unconstitutional, because attempting to exempt 
insurance companies from the payment of taxes on personal 
property, is void and of no effect for any purpose, and cannot, 
therefore, operate as a repeal by implication of the provisions 
of section 33, c. 33, Laws 1873 (Gen. St., p. 443), or any portion 
thereof. 

The fact that a less reserve fund is required of domestic com- 
panies organized under the laws of this state than is required 
of all companies doing business in the state of Pennsylvania 
under its laws does not militate against the enforcement of the 
provisions of the reciprocal tax law on companies organized 
under the laws of Pennsylvania and doing business in this 
state; such reciprocal tax law being otherwise applicable and 
enforceable. 

The provisions of said section 33, c. 33, Laws 1873 (Gen. St., 
p. 443), for a reciprocal tax on insurance companies organized 
under the laws of other states whose laws discriminate against 
insurance companies organized under the laws of the state of 
Nebraska, apply and become operative from the time of the 
enactment of such laws by such other states requiring compa- 
nies of this state to make deposits, or pay fines, taxes, penalties 
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or license fees not required of all other companies, whether any 
company of this state shall have established agencies there or 
not. 

The act mentioned is in force and effect, and requires a for- 
eign insurance company doing business in this state to pay the 
same license fees, etc., required by the laws of the foreign state 
of companies of this state doing business therein, whenever 
the existing or future law of such other state shall require com- 
panies of this state to pay license fees, etc., for the privilege of 
doing an insurance business therein. 


FOREIGN COMPANIES, ACTION AGAINST, APPOINTMENT OF 
AGENT TO ACCEPT SERVICE. 


In the case of Equity Life Association vs. Gammon, decided by 
the Supreme Court of Georgia, December 14, 1903, the following 
syllabus was furnished by the court :— 


The venue of suits against foreign insurance companies 
maintaining an agency in this state is fixed by Civ. Code 1895, 
§ 2145, in the county where such agency is located, or where 
the agency was located at the time the contract was made or 
the cause of action accrued. 


Where the contract was made in this state, but the company 
maintained no agency here, the suit may be brought in any 
county where the company may be found. 


A foreign insurance company which fails to maintain an 
agency does not, by appointing, or having the commissioner of 
insurance to appoint, an agent upon whom service may be per- 
fected, under Civ. Code 1895, § 2057, acquire a fixed residence 
in the county of such agent’s residence. 

Where the contract was made in Carroll County, and a suit 
was there brought, and the agent, who resided in Floyd, ac- 
knowledged service, the court of Carroll County had jurisdic- 
tion to try the cause. 

Where a foreign insurance company maintained no place of 
doing business, but appointed an agent, under Civ. Code 1895, 
§ 2057, and such agent absented himself from the state, the in- 
surance commissioner could appoint a successor, with authority 
to acknowledge and receive service of process in behalf of such 
company in all proceedings that might be instituted against it, 
on contracts here made, in any court in this state. 


The power of the commissioner to appoint successors to the 
agent originally named, and the authority of the latter to ac- 
_knowledge and receive service, continues so long as there is 
any necessity to sue the company for breach of contracts made 
in this state. 

A judgment overruling a demurrer having been reversed by 
the Supreme Court, the losing party gave notice to the trial 
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judge of an intention to present an amendment to the petition. 
When the remittitur was presented, the court refused to make 
it the judgment of the lower court before a day named; stating 
that he had granted the losing party until that time within 
which to prepare and present the proposed amendment. It is 
not made to appear wherein the prevailing party was damaged, 
and this court will not interfere with the discretion of the trial 
judge in such matters. 


FIDELITY BOND—CONSTRUCTION— MISAPPROPRIATION OF 
FunDs. 

In the case of Sherman vs. Harbin et al., decided by the Su- 
preme Court of Iowa, July 13, 1904, it was held that where the 
bond of the president of a life association was conditioned on his 
faithfully performing certain prescribed duties and discharging 
all other duties of his office, the latter clause was not limited by 
the former. A fidelity bond which simply recited that it guaran- 
teed the president’s fidelity, subject to the covenants of a speci- 
fied bond previously issued was not a renewal of the latter. The 
president was not liable on his bond for erroneous acts of the 
cashier in crediting money to an improper fund. Where the facts 
are as accessible to the surety as to the obligee, the latter is not 
obligated to aid the former in determining the propriety of going 
on the bond, nor to warn him of the risk. The association was 
not bound by a certificate of the secretary to the surety as to the 
correctness of the president’s accounts where the former had no 
official relation to such accounts. The improper application of 
funds to pay beneficiaries to whom it did not belong was simply 
a breach of duty, and not dishonest on the part of the president. 


COMBINATIONS—FOREIGN COMPANIES. 


A foreign company cannot claim that a statute prohibiting 
combinations to establish rates is unconstitutional as to domestic 
companies, and therefore void. Such company cannot contest 
the constitutionality of a state statute fixing the conditions on 
which it may do business. Such was the decision of the U. S. 
Circuit Court of South Dakota, in the case of Hartford Fire In- 
surance Company vs. Perkins, decided November 6, 1903. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PAUL 
v8. 


FIDELITY & CASUALTY INS. CO. 
OF NEw YorRK.* 


Where action on a policy is not begun until after its period of limitation 
had expired, the delay is not excused by reason of the fact that the 
claimant had been restrained against commencing such action in 
time by an injunction secured by another alleged claimant. The 
proper remedy would have been to apply to the equity court for a 
receiver who could have maintained the action. 


Knowledge by the company of the controversy between the parties, and 
failure to call their attention to the limitation, was not a waiver. It 
owed them no duty. 


Refusal to pay on other grounds after the expiration of the limitation did 
not estop the company to rely on the limitation. 


Report from Supreme Judicial Court, Suffolk County. Ac- 
tion by Carrie V. Paul against the Fidelity & Casualty Company 
of New York. There was a finding for plaintiff by a single jus- 
tice, and the case is reported to the full court. Judgment for de- 
fendant. 


FRANK T. BENNER, SUMNER H. FostTER and FRANK PAUL, 
Sor Plaintiff. 

Gro. W. Buck, for Defendant. 

Morton, J. 

This is an action of contract to recover the sum of $5,000, upom 
an accident policy issued by the defendant to one Charles F. 
Paul, who died May 29, 1902, as the result of accidental injuries 
received a few days previously. The policy is payable to Carrie 
V. Paul, the plaintiff, and the action is brought by the receiver in 
her name for his.benefit. The case comes here on a report by the 
presiding justice after a refusal to rule, as requested by the de- 
fendant, that there was no evidence of waiver on its part of the: 
terms of the policy, and a finding and judgment in favor of the: 
plaintiff. If the ruling was right, the judgment is to be affirmed ; 
otherwise such judgment is to be entered as law and justice may 
require. 

The policy provided, amongst other things, that proof of death 


* Decision rendered, September 8, 1904. 
VOL. XX XITI.—61. 
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should “be furnished to the company within two months from 
the time of death,” and that 


Legal proceedings for recovery hereunder may not be brought 
till after three months from the date of filing proofs at the 
company’s home office, nor brought at all unless begun within 
six months from the time of death, * * * Claims not 
brought in accordance with this paragraph will be forfeited to 
the company. 


The writ in this case is dated July 18, 1903. Due proof of the 
death of the insured was filed at the home office of the company 
in New York on July 7, 1902, and no question arises as to that. 
On the 26th day of June, 1902, Jennie I. Paul, the widow of the 
insured, filed a bill in equity in the Superior Court against the 
beneficiary named in the policy, the present plaintiff, alleging that 
the only interest which the beneficiary had in the policy was that 
of pledgee, and offering to pay what was due, and to redeem the 
policy, and praying for an injunction to restrain her from selling 
or assigning the policy and from instituting or prosecuting anv 
suit against the company or receiving any money payable under 
the policy. An injunction was issued as prayed for on the next 
day, July 27th, and notice thereof sent to the defendant. On 
November 26, 1902, a final decree was entered in the equity suit 
in favor of the plaintiff in the suit, Jennie I. Paul. An appeal 
from this decree was taken on December I, 1902, by the defend- 
ant, the present plaintiff, which was waived by agreement of the 
parties about a year afterward, and a rescript was sent down 
from the full court ordering the decree to be affirmed. The pro- 
ceedings in regard to the appeal do not seem to us to have any 
bearing on the questions now in issue. In April, 1903, on appli- 
cation of the widow, the plaintiff in the equity court, receivers 
were appointed in that suit to receive the money due on the 
policy. For some reason, which does not appear, they were not 
authorized to sue and collect what was due, but only to receive 
what was due. Subsequently, also on application of the plaintiff 
in that suit, full authority in the premises was granted to the re- 
ceiver, and on July 18, 1903, as already stated, this action was 
brought by him in the name of the beneficiary for his benefit. 
The defense is that the action was not brought within the time 
limited in the policy. And it is clear that it was not. But the 
plaintiff contends that the injunction operated to excuse her 
from the effect of the limitation contained in the policy, and, if 
it did not, that the conduct of the defendant has been such as to 
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warrant a finding that it has waived the provision, or is estopped 
to set it up. We do not think that either contention is well taken. 
Though this action is brought by the receiver in the name of the 
beneficiary, it is, in effect, prosecuted for the benefit of the 
widow. But it is manifest that neither she nor the receiver can 
stand in any better position than the party to whom, by its terms, 
the policy is made payable, except that possibly a waiver to the 
widow might enure to the benefit of the plaintiff: Jennings vs. 
Met. Life Ins. Co., 148 Mass., 61. It is well settled that the limi- 
tation named in the policy is a good one, and is binding on the 
insured. Lewis vs. Metropolitan Life Ins. Co., 180 Mass., 317. 
The plaintiff does not, indeed, contend that it is not. As a gen- 
eral rule, when the period of limitation prescribed by statute has 
begun to run, it will continue to run unless the case is brought 
within one or more of the exceptions provided: by the statute. 
We do not see why the same rule should not apply to limitations 
by contract: Wilson vs. A{tna Ins. Co. of N. Y., 27 Vt., 99. In 
some states the time during which an injunction is in force re- 
straining the bringing of an action is excepted by statute from 
the time limited for the commencement of the action: Wood on 
Limitation of Actions (1st Ed.), § 243. There is no such statute 
in this state. Whether, if there were, it would apply to limita- 
tions by contract, might admit of question: Riddlesbarger vs. 
Hartford Ins. Co., 7 Wali., 386, 391; Wilkinson vs. First Nat. 
Fire Ins. Co., 72 N. Y., 499; Hamilton vs. Royal Ins. Co., 156 N. 
Y., 327; Brown vs. Roger Williams Ins. Co., 7 R. I., 301. It is 
not necessary, however, to consider that question now, since 
neither the policy nor, as already observed, the statutes of this 
commonwealth, contain any exception or provision in regard to 
the effect of an injunction. If there is no exception in the policy 
providing for such a case, and no provision in the statute, it is 
difficult to understand how an injunction issued after the time 
limited in the policy had begun to run can operate to prevent the 
limitation from taking effect; and it was so held in regard to a 
similar stipulation in a policy of insurance in Wilkinson vs. First 
Nat. Fire Ins. Co., supra. The plaintiff contends that what is 
said in that case in regard to the effect of an injunction upon the 
limitation named in the policy is obiter, and that it has been 
modified, if not overruled, by the later decision in Hamilton vs. 
Royal Ins. Co., supra. But all that that case decided was that a 
statutory provision in regard to the commencement of actions 
operated to save an action begun in accordance with it from the 
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effect of a limitation created by contract as well as a limitation 
created by statute. To that extent it may have modified or over- 
ruled the statement in the opinion in Wilkinson vs. First Nat. 
Fire Ins. Co. that the provision in the statutes of New York sav- 
ing the rights of parties stayed by injunction had no application 
where the limitation was prescribed by the contract of the 
parties. The general reasoning of the court in Wilkinson vs. 
First Nat. Fire Ins. Co. as to the effect of an injunction upon a 
limitation by contract remains unaffected, we think, and seems to 
us more satisfactory than that in Jackson vs. Fidelity & Casualty 
Co. of New York (21 C. C. A., 394), where the decision was by 
a divided court, and in Earnshaw vs. Sun Mut. Aid Society (68 
Md., 465), relied on by the plaintiff. In the latter case the court 
sought to apply to the case before it the principle laid down in 
Semmes vs. Hartford Ins. Co. (13 Wall., 158), where the Su- 
preme Court of the United States held that a provision similar to 
that which we are considering did not operate in case of war be- 
tween the countries of the contracting parties. But is is manifest 
that the circumstances of that case were entirely different from 
the circumstances of this. Application could have been made to 
the court at any time by any of the parties interested for the ap- 
pointment of a receiver and such a modification of the injunction 
as would allow him to bring suit on the policy, and the injunction 
would no doubt have been modified, and # receiver appointed, as 
was finally done. Moreover, the final decree in the equity suit 
was entered before the six months expired, and the time which 
elapsed between the date of its entry and the expiration of the 
six months, though short, was a sufficient time in which to bring 
suit. It is no excuse for the widow or the receiver to say that 
they did not know of the provision in relation to the bringing of 
an action. For aught that appears, a copy of the policy could 
have been procured at any time. Furthermore, the plaintiff is 
chargeable with knowledge of the contents of the policy, and, as 
already observed, so far as the present suit is concerned, the re- 
ceiver and the widow can stand in no better position than the 
plaintiff. Whether equity could or would afford relief from the 
forfeiture incurred by the failure to bring an action within the 
time limited in the policy, it is not necessary now to consider. 
We do not mean to intimate that it could or would. This is an 
action at law, and the pleadings do not raise any question of 
equitable rights or relief (Isenburger vs. Hotel Reynolds Co., 177 
Mass., 455), and the principle invoked by the defendant that, 
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when a court of equity, by its interposition to prevent an act 
rightfully or wrongfully intended by the defendant, has deprived 
him of a remedy at law, it will give him a remedy equivalent to 
that which he has lost, is not applicable: Brown vs. Newall, 2 
Mylne & Craig, 558, 572; Pulteney vs. Warren, 6 Ves., 75; 
Wrixon vs. Vize, 3 Drury & Warren, 104. 

The plaintiff further contends that the defendant is estopped 
by its conduct to set up and rely upon the limitation contained in 
the policy, and that, if it is not, it has waived the right to do so. 
The grounds on which this contention is based are, in substance, 
that in various interviews and communications between counsel 
for the plaintiff and the widow and the receiver and counsel for 
the company in regard to the controversy which had arisen be- 
tween the beneficiary and the widow, neither the company nor 
its counsel at any time called the attention of the plaintiff or the 
widow or the receiver or their counsel to the limitation contained 
in the policy, or intimated that they should rely upon it, or re- 
fused to pay the amount claimed to be due until May, 1903, and 
that the first notice that the plaintiff or the widow or the receiver 
or their counsel had that the defendant intended to rely upon the 
limitation contained in the policy was the filing of the answer. 
Especial reliance is placed upon the fact that on November 15, 
1902, the defendant was informed by the attorney for Jennie I. 
Paul that the equity suit was to be tried on the following Mon- 
day, November 17th, and that it must have known, as the plaintiff 
insists, that it was impossible to bring the case to an end hefore 
the limitation expired, which was November 29th, but the de- 
fendant kept silent; and, on the further fact that when the re- 
ceiver made demand in May, 1903, the defendant refused to pay, 
and further said that, under the decree appointing the receiver 
the latter had no power to compel payment. But the defendant 
owed no duty and was under no obligation to the plaintiff, or to 
Jennie I. Paul, or to the receiver to call their attention or that 
of their counsel to the provision in the policy in regard to the 
limitation of actions. It had a right to assume that the parties 
were cognizant of it, and would pay due heed to it. It gave no 
assurances to any of the parties that it would not rely upon it, 
and it held out no inducements to them to delay. It was not a 
party to the equity suit, and the communication voluntarily made 
to it on November 15, 1902, that the equity suit was to be tried 
on the following Monday, imposed on it no duty to inform him 
of the provision or of its purpose to rely upon it; and, in the 
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absence of any such duty, its silence cannot be construed as a 
waiver of the provision, or as estopping it from relying upon it. 
What took place in May, 1903, was long after the time limited for 
the commencement of an action had expired. The fact that the 
defendant coupled with its refusal to pay an objection that the 
receiver could not compel payment cannot be regarded as a 
waiver of the limitation, or as estopping the defendant from 
taking advantage of it. It was none the less a refusal on what- 
ever ground it was put. And even if we assume that it was put 
on the ground that the receiver had no power to compel pay- 
ment, neither the plaintiff, nor the receiver, nor the widow were 
in any manner prejudiced or misled thereby, as might perhaps 
have been the case if it had happened before the time for bringing 
the action had expired. See Cook vs. North British, etc., Ins. 
Co., 181 Mass., 104; Rooney vs. Maryland Casualty Co., 184 
Mass., 24. 

We think that the ruling requested should have been given, 
and that judgment should be entered for the defendant. 

So ordered. 
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SUPREME COURT OF IOWA. 


THORNBURG 
vs. 


FARMERS’ LIFE ASS’N or DrEs MOINEs.* 


The articles of incorporation of a benevolent society required the applica- 
tion should be made by the party desiring to become a member, and 
the by-laws required that it should be personally signed by him, 


Held, That an application made in good faith and signed by insured’s 
brother, under his authority, and ratified by insured afterward sub- 
mitting to a personal examination was sufficient compliance. 


Held, That the issue of a certificate by the agent, with knowledge of the 
facts, waived the requirement of a personal signature. 


Where the articles of incorporation provided that the beneficiary was en- 
titled to a sum equal to that realized from an assessment upon all the 
members at the time of death, and the certificate stipulated for a defi- 
nite sum, as provided in the articles, the judgment should be for a 
definite sum, not for an order to make and pay over the proceeds of 
an assessment. The burden is on the society to show that an assess- 
ment would not have produced the sum named. 


The action in this case was not premature. 


Appeal from District Court, Dallas County. Action against 
defendant, as a life insurance association, on a certificate of 
membership of one Patrick K. Thornburg, in favor of plaintiff 
as beneficiary. Trial without jury. Judgment for plaintiff for 
the amount named in the certificate. Defendant appeals. 


CARR, HEWITT, PARKER & WRIGHT, for Appellant. 
Woop!n, NicHots & AyrREs, for Appellee. 
McCLAIN, J. 

It appears that Patrick K. Thornburg and T. A. Thornburg 
were brothers, and at the time the certificate in question was 
issued were partners in business, and that T. A. Thornburg was 
solicited by one F. W. Cherry, who was engaged in organizing 
the association, and who subsequently became its president, to be- 
‘come one of the organizing members, and to induce his brother, 
Patrick K. Thornburg, to also become a member. In pursuance 
of this solicitation on the part of Cherry, T. A. Thornburg urged 
his brother to become a member of the defendant association, 
and the latter approved of the proposition, and authorized T. A. 
Thornburg to make the necessary application. Such application 
was made out in the name of Patrick K. Thornburg, and his 


* Decision rendered, January 20, 1904. 
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name signed to it by the brother, T. A. Thornburg; and on such 
application a certificate was issued naming as beneficiary the 
plaintiff, who is the wife of T. A. Thornburg, Patrick K. Thorn- 
burg being a bachelor. The question as to whether plaintiff 
could be the beneficiary under such certificate is not involved in 
this appeal, for the reason that she has shown an assignment to 
her of the interest of the estate of Patrick K. Thornburg in the 
proceeds of the certificate, and therefore is entitled either as 
beneficiary or assignee to such proceeds. The two principal 
questions argued are whether the application made out for Pat- 
rick K. Thornburg by his brother, T. A. Thornburg, was such an 
application as would support the issuance of the certificate, and 
whether the plaintiff was entitled to a judgment for the full 
amount named in the certificate, or only to the amount of the 
proceeds of an assessment. 

1. It being conceded that Patrick K. Thornburg did not him- 
self sign an application for membership in the defendant associa- 
tion, it is argued in behalf of appellant that the certificate is in- 
valid, inasmuch as the articles of incorporation required that a 
person desiring to become a member must make application for 
membership, and the by-laws required the application to be 
signed personally by the applicant; and it is contended that the 
association had the right to insist on the answers to the questions 
in the application being made by the individual applicant for 
membership, and of his own knowledge. Undoubtedly an asso- 
ciation might, if it saw fit, impose such conditions; but the ques- 
tion is whether such condition was imposed and insisted on in 
this case. It is to be noticed, however, that this is not a case 
where application is made without the knowledge and approval 
of the person in whose name the certificate is issued, for it clearly 
appears that Patrick K. Thornburg authorized his brother to 
make application for him, and afterward recognized the certifi- 
cate in his favor. The question, therefore, is whether the appli- 
cant may authorize another to do for him that which he might 
do for himself toward procuring a valid certificate of insurance. 
We think it can hardly be doubted that if the applicant, being 
present at the time application is made out, directs the filling out 
of the answers to the questions in the application in accordance 
with his own knowledge, and directs the affixing of his name to 
such application by another, the application would be entirely 
regular and valid, and sufficient to support the certificate. In 
this case, however, it appears that Patrick K. Thornburg was 
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not present when the application was filled out, and did not 
specifically direct what answers should be made to the questions 
therein, and did not at the time direct the affixing of his name 
thereto; but he did direct his brother to make the necessary ap- 
plication, and did thereby in general authorize his brother to 
answer the questions and sign his name; and he did afterward 
ratify his brother’s actions in doing so, and subsequently, under 
requirement of the defendant association, did submit to a medical 
examination. That the brother was competent to state the facts 
as to Patrick K. Thornburg’s age, condition of health, etc., is 
clearly shown, for the brothers lived together as members of the 
same family, and had been closely associated in this family and in 
business operations for years. Nor is it contended that the an- 
swers to the questions in the application were not truthful, or 
not such as Patrick K. Thornburg would himself have made had 
he personally filled out the application. We reach the conclusion 
that where one person is directed to make application for mem- 
bership in such an association for another, and makes proper 
answers to the questions, and signs the name of his principal 
thereto, and the principal subsequently ratifies his agent’s action, 
the association is as fully bound by the certificate issued in re- 
sponse to this application as though the application had been 
filled out and signed directly by the applicant. We see no reason 
in the nature of things why the association would be prejudiced 
by granting a certificate on such an application. It would still 
have the same remedies for false statements or representations 
in the application as though made by the applicant personally. 
There was in this case no fraud perpetrated, for it appears that 
Cherry, as the organizer of the association, was consulted with 
by T. A. Thornburg as to whether the latter might sign the name 
of Patrick K. Thornburg to the application, and assented that he 
might do so. It is ingeniously argued that Cherry may not have 
understood that T. A. Thornburg had filled out or would fill out 
the answers in the application from his own knowledge, but, on 
the other hand, that Cherry might have assumed that the ques- 
tion was merely as to whether T. A. Thornburg might, in the 
presence and under the direction of Patrick K. Thornburg, write 
in the answers directed by the latter, and sign the latter’s name 
under his immediate personal direction. But we cannot see how 
the distinction is at all material. If the application was made in 
good faith and upon authority, and was truthful, how can it mat- 
ter to the defendant association that it was made as a result of a 
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general direction, rather than a specific and immediate direction 
as to the particular answers to be made? If Patrick K. Thorn- 
burg assumed that his brother had sufficient knowledge as to the 
condition of his health, and other matters asked about, to make 
proper answers to the questions in the application, why should it 
be material to defendant if he was authorized generally and not 
specifically to do the act which he might have done by particular 
directions? The conclusion we have reached is supported by 
authority, and our attention is not called to any cases requiring a 
different conclusion. See Somers vs. Kansas Protective Union, 
42 Kan., 619; Home Mut. L. Ass’n vs. Riel (Pa.), 17 Atl., 36. 

The reference just made to the conversation between T. A. 
Thornburg and Cherry, as to whether the latter could sign Pat- 
rick K. Thornburg’s name to the application, is made in view of 
the contention that the defendant association had a right to 
know whether the application was the act of the applicant, but 
on other grounds we think this conversation was material. 
Cherry, as an officer of the defendant association, could waive 
any requirements of the contract that the application must be 
signed by the applicant, and the issuance of the certificate on this 
application, with knowledge that it was signed for the applicant 
by T. A. Thornburg, would clearly be a waiver of any objection 
on that ground. Counsel for appellant urge that officers and 
agents of mutual associations are without power to waive the 
provisions of the articles and by-laws, but, with reference to the 
making of contracts of insurance, they have usually been held to 
have the same authority when acting for such associations as 
when acting for an insurance company: Watts vs. Equitable 
Mut. L. Ass’n, 111 lowa, 90; Loughridge vs. Iowa L. & E. 
Ass'n, 84 Iowa, 141; Moore vs. Order of Railway Conductors, 
90 Iowa, 721; National Mut. F. Ins. Co. vs. Barnes, 41 Kan., 
161; Wolf vs. District Grand Lodge, 102 Mich., 23. The defend- 
ant, therefore, by accepting the entrance fee and dues from Pat- 
rick K. Thornburg, with knowledge through its managing officer, 
Cherry, that the application had been filled out and signed for 
him by his brother, waived any objection on that ground, and is 
now estopped from relying thereon. 

2. The articles of incorporation of defendant association pro- 
vide that the beneficiary of a deceased member or his legal repre- 
sentatives should be entitled 


To a sum of money equal to what would be realized from an 
assessment upon all members, as shown by the books of the 
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association at the time of the death of the member, whose cer- 
tificates have not yet lapsed, but in no case shall the said sum 
exceed the amount stated in the certificate of membership of 
the deceased member ; 


And the articles further provide for a mortuary fund, to be raised 
by assessments, from which death losses shall be paid. In the 
certificate issued it was stipulated that, in the event of the death 
of Patrick K. Thornburg during his membership, his beneficiary 
should receive the sum of $2,000; with a further stipulation :— 
The amount due under this contract to be provided for by 
assessment on the membership, levied pro rata according to 
age, as provided for in the articles of incorporation, unless 
otherwise supplied. 

These provisions of the articles and the contract make it clear 
that the beneficiary of the certificate was entitled, not simply to 
the proceeds of an assessment, but to the sum of $2,000, unless 
an assessment on the membership of the association as it existed 
at the time of the death of the member would not yield that 
amount. In other words, the amount to be paid was $2,000, or 
such smaller sum as an original assessment on the full member- 
ship, provided such assessment was fully paid by the members, 
would yield. The amount to be paid, therefore, was capable of 
definite ascertainment from the books of the association showing 
the number of members, and was not dependent on the amount 
which might be realized as the result of such assessment. Under 
such a contract the beneficiary is entitled to a money judgment, 
and not simply to a mandatory order to make and pay over the 
proceeds of an assessment: Wood vs. Farmers’ L. Ass’n (Iowa), 
95 N. W., 226; Hart vs. National Masonic Acc. Ass’n, 105 Iowa, 
717; Mut. Acc. Ass’n vs. Barry, 131 U.S., too. And the burden 
was on the defendant to show that an assessment on its mem- 
bership at the time of the death of the member would not have 
yielded the full amount named in the certificate: Supreme Coun- 
cil of A. L. of H. vs. Anderson, 61 Tex., 296; Elkhart Mut. Aid, 
etc., Ass’n vs. Houghton, 103 Ind., 286; People’s Mut. Ben. Soc. 
vs. McKay (Ind. Sup.), 40 N. E., 910. The trial court did not 
err, therefore, in rendering judgment for the full amount named 
in the certificate, in the absence of any showing by defendant 
that an assessment at the specified rate on its membership as 
shown by its books at the time of the death of Patrick K. Thorn- 
burg would have amounted to a smaller sum than that named in 
the certificate. 
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3. A number of errors are argued with reference to rulings in 
the admission of evidence. We have examined all of them (and 
find them either to be without merit, or to relate to matters 
which could not have any material bearing on the result of the 
case. It would not be profitable to set out at length the evidence 
of the witnesses ior the purpose of explaining how the rulings 
were not erroneous, or, if technically incorrect, were not in any 
way prejudicial. Counsel also object to the admission in evi- 
dence of certain alleged proofs of loss, and contend that, as the 
claim did not mature until ninety days after proof of loss had 
been served, a cause of action did not exist at the time this suit 
was brought; but the examination of the record shows that 
proofs of loss were duly sent to the association immediately after 
the death of the assured, and, as defendant does not claim that 
they were not received or that they were not sufficient, we think 
that it satisfactorily appears that they were sent within such time 
after the death of Patrick K. Thornburg, which was June 5, 1got, 
as that the action commenced October 19th following was not 
premature. 

The conclusion of the trial court was correct as to matters of 
law, and is fully supported by the record as to matters of fact, and 
it is affirmed. 
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SUPREME COURT OF IOWA. 


McLEAN 
ve. 
AMERICAN MUT. FIRE INS. CO. or DEs Morngs.* 


The insured agreed with the adjusters of the various companies concerned 
to accept 50 per cent of the face of the policies. The defendant com- 
pany claimed that it had canceled $750 of the original $1,250 insured 
under its policy by a letter sent to the insured stating that it was 
obliged to thus reduce its risk, and inclosing a slip to that effect, with 
a request that it be attached to the policy. The insured objected to 
this, and insisted that he had never received the letter. But he ac- 
cepted payment from the other companies, and swore to proofs of 
loss to defendant company stating the amount of the policy to be $500, 
and the amount claimed to be $250, which he agreed to accept and 
discharge the company from all liability. A draft for that amount was 
sent, which he returned, and sued for 50 per cent of the original sum. 


Held, That the insured was not bound by the request to reduce without 
proof that after receipt of the letter he acquiesced in the reduction, but 
he was bound by the final settiement in the absence of fraud. 


Held, That a previous agreement that the investigation of the loss should 
not waive the rights of the parties did not affect the settlement. 


Appeal from District Court, Dallas County. 

On the 23d day of August, 1899, the defendant issued plain- 
tiff’s policy, covering his stock of goods against fire and tornado 
during the four years following. Much of the stock was de- 
stroyed by fire July 4, 1901. Due notice was given, and on the 
12th day of the same month the adjusters of this and four other 
companies met the plaintiff at Dallas Center. As the policies 
covered specified property in different buildings, and as plaintiff’s 
books contained no data as to location of the property destroyed, 
some difficulty was experienced in determining the extent of the 
loss for which each of the companies was liable. After much in- 
quiry and computation, an agreement was reached by which 
plaintiff was to be paid 50 per cent of the face of the policies. 
This appeared to be $11,050, but the defendant claimed to have 
canceled $750 of the $1,250 indemnity stipulated in its policy by 
a letter written to plaintiff the day before the fire. The evidence 
tended to show that plaintiff objected to this claim, and insisted 
that he had never received such a letter. Nevertheless, he ac- 
cepted payment from the other companies, and signed and swore 
to proof of loss to defendant, stating the amount of policy in force 
"* Decision rendered, January 23,194. |. 
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to be $500, and that “the amount claimed of the American Mut- 
ual Fire Insurance Company is $250, which the assured agrees to 
accept, and, when paid, said company shall be forever discharged 
from all liability of whatsoever nature for and on account of said 
loss.” The company immediately sent a draft for this amount to 
defendant, which he returned October 17, 1901. In this suit re- 
covery is demanded for the entire amount of the indemnity stipu- 
lated in the policy. The verdict was for 50 per cent the face of 
the policy, with interest added, and from judgment thereon de- 
fendant appeals. Reversed. 


TuHos. A. CHESHIRE, for Appellant. 
WuitTE & CLARKE, for Appellee. 
LADD, J. 

No doubt the company could have canceled its entire policy by 
returning the proper proportion of the premium received. But 
neither the policy nor the law authorized it to reduce the amount 
of the policy without the assent of the assured. The mere writ- 
ing of the letter saying, “We are then obliged to reduce our line 
upon, your risk from $1,250 to $500,” and inclosing a slip to this 
effect, with the request that it be attached to the policy, did not 
effect the object sought, unless after its receipt something was 
done or omitted by the insured indicating acquiescence therein. 
There is nothing in the record to contradict his testimony that he 
never received the letter. Indeed, there is no competent evi- 
dence that it was ever mailed. It is manifest, then, that the con- 
tention of defendant, when the alleged settlement of plaintiff’s loss 
of his stock of goods with the adjusters at Dallas Center was ~ 
arranged, that $750 of its policy had been canceled, was without 
merit. But the claim may have been made in good faith, and 
there is no averment in the pleadings that it was not. After 
much discussion and computation, the adjusters agreed to settle 
the loss by the payment of 50 per centum of the face amount of 
the policy in force. This was accepted as to all the companies, 
with the possible exception of defendant. In the course of the 
discussion plaintiff was informed for the first time of the alleged 
reduction of its policy, and objected on the ground that he had 
not received notice; but in the same evening he made out the 
proofs of loss, wherein he asserted that “the amount claimed 
* * * is $250, which the assured hereby agrees to accept, and, 
when paid, said company shall be forever discharged from all lia- 
bility of whatsoever naturé or kind for and on account of said 
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loss.” A draft for the amount was promptly sent, which he re- 
turned after having retained it more than a month. 

While the plaintiff insists that he was dissatisfied, and so de- 
clared to the company’s representative, he nowhere denies 
entering into such an agreement. He was asked: “Now, you 
may state to the jury why it was that you signed and verified 
that agreement if you did not intend to abide by the settlement,” 
and answered: “Why, I wanted to get what I could, and com- 
mence action for the balance; that is the size of it. Q. You say 
you wanted to get what you could, and commence action for the 
balance? A. Yes; I thought I was imposed on. I didn’t think 
they ever gave me any notice of cancellation. Q. Did you make 
any objection to signing that agreement? A. I signed it for the 
amount of two hundred and fiity dollars. Q. Did you say to Mr. 
Seager that you would not stand by that? A. I would stand by 
that as far as the two hundred and fifty dollars is concerned; I 
didn’t make a settlement in full. Q. You didn’t? Now, at the time 
you signed that agreement, you supposed that was right, didn’t 
you? A, That was all right. Q. So you signed it, and concluded 
you would get what you could and sue for the balance? A. Yes, 
sir. Q. Did vou tell Mr. Seager you would do that? A. I don’t 
think I told him I would sue. I told him I was not satisfied. I 
told him that a couple of times. Q. Didn’t you tell Mr. Seager 
you was Satisfied the adjustment was the best vou could do there 
at that time? A. I thought it was at that time. Q. That you 
were satisfied with it? A. No; I never told him I was satisfied 
with it.” 

What he intended to do in the way of bringing suit subsequently 
is not material. A party cannot save himself from the binding 
effect of a compromise by an undisclosed mental reservation that 
he will get all he can and sue for the balance. If not satisfied 
with the amount obtained, he was in the situation of many cred- 
itors who compromise their claims. He agreed upon a settle- 
ment, the terms of which were embodied in the proof of loss, and 
the defendant fully complied therewith in its prompt remittance 
of the amount he agreed to accept. This was the construction 
given to the evidence by the District Court, for the jury was ad- 
vised in the ninth paragraph of the charge that the paper nomi- 
nated proof of loss “is prima facie evidence that plaintiff settled 
with defendant, and agreed to accept from it the sum of $250 in 
full settlement of all his claim for loss against the defendant 
under the policy in suit.” That this appeared in proof of loss 
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renders it none the less binding. It may be that the insured is not 
always bound by the statement therein of the amount claimed, as 
where there has been a mistake, as in Crittenden vs. Ins. Co. (85 
Iowa, 653), or where the company has refused to pay, as in Cork- 
ery vs. Ins, Co. (99 Iowa, 382). But in the absence of deceit and 
fraud, when a distinct proposition has been incorporated in the 
proofs, and accepted and acted upon by the company, further 
controversy is foreclosed. But the court seemed to be of the 
opinion that this was obviated in some way by the so-called “non- 
waiver” agreement entered into preliminary to the investigation. 
It was signed by plaintiff and all the adjusters, and reads :— 

It is hereby mutually understood and agreed by and between 
Grant McLean of the first part and the Fidelity Insurance Co. 
of Des Moines, Iowa; Anchor Insurance Co.; State Insur- 
ance Co.; American Insurance Co.; Capital Insurance Co., 
and other companies signing this agreement, parties of the 
second part, that any action taken by said parties of the second 
part investigating the cause of fire or investigating. and ascer- 
taining the amount of loss and damage to the property of the 
party of the first part caused by fire alleged to have occurred 
on July 4, 1901, shall not waive or invalidate any of the condi- 
tions of the policy of the parties of the second part held by the 
parties of the first part and shall not waive or invalidate any 
rights whatever of either of the parties to this agreement. The 
intent oi this agreement is to preserve the rights of all parties 
hereto and provide for an investigation of the fire and the de- 
termination of the amount of loss or damage in order that the 
party of the first part may not be delayed unnecessarily in his 
business, and in order that the amount of his claim may be as- 
certained and determined without regard to the liability of the 
parties of the second part. 

Its entire purpose was to enable the parties thereto to investi- 
gate the cause of the fire and extent of the damages to the prop- 
erty insured without affecting their rights of liabilities under the 
several policies. It does not undertake to limit the binding force 
of any contracts they may enter into. Its sole reference is to 
facts which might be the basis of an adjustment, but does not 
purport to obviate the effect of any adjustment, compromise, or 
settlement the parties in their discretion may see fit to make. 
The record conclusively establishes an agreement to settle which 
was complied with, and, unless procured by deceit, it must stand. 

Reversed. 
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SUPREME COURT OF IOWA. 


—_—-— y 


SCHAEFER 
vs. 


ANCHOR MUT. FIRE INS. CO.* 


Where the facts regarding title are known to the agent, the latter is re- 
sponsible for misstatements which he makes regarding it in the ap- 
plication, when the insured is ignorant of such misstatements. 


The fact that a deed is in grantee’s possession is not presumptive of its 
delivery at time of execution where there is affirmative evidence that 
it was not delivered until after the death of the grantor. 


Where the policy limited recovery to the interest of insured at time of 
loss, it was error to instruct the jury that they could base their ver- 
dict, either on the cost of replacement, or value when burned, or 
damage from loss of use, where the issue involved the nature of the 
insured’s interest. 


The insured was in possession under an oral agreement with the owner 
that if he would pay taxes and insurance he could do what he liked 
with it except to seli it. 


Held, That he was not a mere tenant at will, but a life tenant, subject to 
the termination of his tenancy through failure to comply with the 
conditions. 


Appeal from District Court, Carroll County. Action on a fire 
insurance policy. Verdict and judgment for plaintiff. Defendant 
appeals. This is the second trial of the case, a former judgment 
in plaintiff’s favor having been reversed on appeal to this court. 


SULLIVAN & SULLIVAN and C. E. REynoups, for Appellant. 
SALINGER & Korte, for Appellee. 
MCCLAIN, J.. 

The policy on which action is brought was executed in 1894, 
covering a two-story frame building for the term of six years. 
The defenses interposed were, substantially, that the plaintiff had 
no insurable interest in the property at the time the policy was. 
issued or at the time of the loss; that the plaintiff, in his applica- 
tion for insurance, falsely stated that he was the owner of the 
building and the land on which it was situated, and that in mak-- 
ing such false statement, he violated a condition of the policy ;: 
and, further, that during the existence of the policy, and prior to 
the loss, there was a change in the title without the consent of 
the defendant company, in violation of a condition contained in 
the policy. 
* Decision rendered, September 29, 1904. 

Vou. XXXIIT.- 62. 
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1. As to the plaintiff's insurable interest, the evidence on the 
last trial was similar to that on the first; and in view of what was 
said on the former appeal (85 N. W., 985), it is sufficient simply 
to reannounce the conclusion then expressed that the evidence 
showed plaintiff to have such interest, both at the time the policy 
was issued and at the time of the loss, as to support a contract of 
insurance. The question whether plaintiff's interest was of suffi- 
cient value to warrant the rendition of a verdict for the full 
amount of the policy, in view of a special provision with refer- 
ence to the measure of recovery, will be considered in a subse- 
quent paragraph. 

2. It is conceded that plaintiff was not, at the time the policy 
was issued, the fee-simple owner of the building and the land on 
which it was situated; but the evidence tended to show that he 
was in possession, with right of occupancy, under an oral con- 
tract with B. C. Wente, the owner, and that the nature of his 
right was fully stated to Hannisch, the agent of the defendant 
who wrote the application; that the misstatements in the appli- 
cation as to the plaintiff's interest were due to the failure of Han- 
nisch to correctly put down the information given him by the 
plaintiff; and that the plaintiff, relying on Hannisch to correctly 
state the nature of this interest, was not aware of the erroneous 
statements made in the application. We do not feel called upon 
to reconsider what counsel concedes to be the established rule 
in this state to the effect that, if the facts are known to the com- 
pany’s agent, a misstatement in the application will not avoid the 
policy, even though it contains the express stipulation that any 
such statement wil! render it totally invalid. The question of fact 
as to the knowledge of Hannisch in regard to the true condition 
of the title and the information with reference thereto given him 
by the plaintiff was left to the jury on this trial, and we cannot 
hold that the conclusion which the jury must have reached on 
this question in order to render a verdict for plaintiff under the 
court’s instructions was without support in the evidence. 

3. As to change of title, the policy contains the following stipu- 
lations :— 

If the property be sold or transferred, or any undivided in- 
terest therein, or mortgaged or incumbered in any manner 
whatever, or any change take place in title or possession, 
whether by legal process or judicial decree, or voluntary trans- 
fer or conveyance or otherwise, * * * without written per- 
mission on this policy, then and in every such case this policy 
shall be void. 
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‘The breach of this condition set up by defendant was that after 
the execution of the policy and prior to the loss, B. C. Wente, 
the owner of the fee-simple title, conveyed the premises by war- 
ranty deed to his daughter, the wife of the plaintiff; and for the 
purpose of avoiding the effect of this allegation it was alleged in 
behalf of the plaintiff in reply that the alleged conveyance by B. 
C. Wente to the plaintiff's wife was never delivered. As to this 
defense the facts are practically conceded by both parties to be 
that Wente died after the policy was issued, and before the loss, 
and that after his death plaintiff’s wife received from one Brun- 
ing a warranty deed to the premises, purporting to be executed 
by Wente to her before his death, and that she retained posses- 
sion of this deed, and had it recorded. ‘The court did not submit 
to the jury any question as to the effect of this alleged convey- 
ance constituting a change of title such as to avoid the policy, 
and of this the appellant complains. But counsel concede that 
all the affirmative evidence on the question shows without con- 
troversy that the deed was not delivered to Mrs. Schaefer until 
after her father’s death. The facts being undisputed, we do not 
see that there was any thing to be submitted to the jury. Coun- 
sel contend that the fact of the deed being in possession of Mrs. 
Schaefer after her father’s death raised a presumption that it was 
delivered to her at the time of its execution, but this was a mere 
presumption, and was conclusively negatived by the evidence. It 
cannot be said, in view of the affirmative evidence, that the naked 
presumption raised any conflict which should have been sub- 
mitted to the jury. 


Complaint is made of the action of the court in refusing to 
allow defendant to introduce in evidence a reply filed for plaintiff 
on the first trial, and subsequently withdrawn, in which it was 
admitted that Wente conveyed the premises to Mrs. Schaefer: 
itt being contended that, notwithstanding explanation was made 
by the attorneys for plaintiff in their testimony that this reply 
was filed without the knowledge of plaintiff, and without his au- 
thority, nevertheless it should have gone for what it was worth; 
but we reach the conclusion that, even had this reply been re- 
ceived in evidence, the jury would not have been justified in dis- 
regarding the conclusive showing that as a matter of fact the 
deed from Wente to Mrs. Schaefer was not delivered to her until 
after the death of the grantor. There was no prejudice, there- 
fore, in excluding the reply. 
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It is further contended that the court erred in sustaining objec- 
tions to questions propounded to Mrs. Schaefer on cross-exami- 
nation as to what Bruning said to her when he delivered the 
deed; but clearly such evidence would have been hearsay and 
inadmissible. In this connection complaint is also made of the 
action of the court in sustaining objections to questions pro- 
pounded to Mrs. Schaefer on cross-examination as to whether 
she had been in possession oi the property after the delivery of 
the deed to her. These objections are sufficiently disposed of by 
saying that the questions were not proper on cross-examination. 
The objections on that ground were properly sustained. 

There being no competent evidence of a valid conveyance to 
Mrs. Schaefer, the court did not err in refusing to submit to the 
jury any question as to change of title. It is not claimed that the 
death of Wente and the acquisition by Mrs. Schaefer of an inter- 
est in the property as his heir constituted such change of title as 
to avoid the policy under the stipulation above set out. 

4. The court stated the issues to the jury at some length, set- 
ting out more fully than was proper the specific allegations of the 
various pleadings. It should have confined itself to a concise 
statement of the material issues, which were not so numerous or 
complicated as to make an elaborate review of the pleadings 
necessary ; but any error which may have been committed in this 
respect was cured by a brief statement in a subsequent instruc- 
tion of the matters which plaintiff was required to prove, and we 
think the attention of the jury was thus sufficiently directed to 
the only issues of fact necessary for them to determine in order to 
reach a conclusion as to whether defendant had any valid defense 
to a recovery under the policy. As already indicated, it was not 
necessary to include in this statement any reference to the deed 
to Mrs. Schaefer set up by defendant as constituting a breach of 
the condition as to change of title. 


5. Various errors are assigned as to the rulings and instruc- 
tions relating to the proper measure of plaintiff’s recovery. It is 
provided in the policy that defendant agrees 


To make good unto the said assured * * * all such imme- 
diate loss or damage as may occur by fire or lightning to the 
property specified, described and located, but not exceeding 
the interest of assured 
Therein. And the court instructed the jury that they should 
allow the plaintiff “the reasonable market value of said building 
when it was destroyed, * * * or * * * what it was reason- 
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ably worth then and there to replace said building after deducting 
what, if anything, it had depreciated between its erection and 
burning, or * * * the present worth at 6 per cent per annum 
* * * of the value of the use of said building for such time as 
the evidence so shows that it would have been fit for plaintiff's 
use ifnot burned. * * * But no matter whether you base your 
verdict, if any, on cost of replacing, or value when burned, or net 
damages from loss of use, your verdict must not be greater than 
eight hundred dollars, with 6 per cent per annum interest there- 
on.” It is evident that this instruction was erroneous, for under 
it three measures of damage were given and the jury was allowed 
to select whichever measure it saw fit, although the policy ex- 
pressly limits recovery to the value of the interest of plaintiff at 
the time of loss. That is to say, if the building, when destroyed, 
was worth $800, or if it would cost $800 to replace it, after de- 
ducting from such cost the depreciation in value by reason of 
age and use, then a verdict for $800 with interest might be re- 
turned, although the jury should find that the value of plaintiff’s 
interest was less than $800. No doubt, in the absence of this 
specific provision limiting the recovery to the value of plaintiff’s 
interest, the plaintiff, having established an insurable interest, 
and having shown that the policy was not invalid by reason of any 
misstatement of the nature of his interest, could recover the full 
amount of the loss to the extent of the insurance; but our atten- 
tion is not called to any authority warranting the court in disre- 
garding the limitation of recovery to the value of plaintiff’s inter- 
est. However, if the jury properly found that by each of the three 
standards suggested by the instruction plaintiff was entitled to 
recover the full amount of insurance, then a verdict for that 
amount, with interest, etc., should be sustained. In answer to a 
special interrogatory, the jury specifically found the amount of 
the loss computed in each of these three methods, and found by 
each computation the plaintiff was entitled to the full amount of 
insurance. We are not satistied, however, with the instructions 
of the court as to the method of computing the value of plaintiff’s 
interest; and to make clear the conclusion we reach on this diffi- 
cult question, as to which, by the way, counsel have furnished no 
assistance on either side by citation of authorities, it is necessary 
to set out the testimony of plaintiff with reference to the oral 
contract with Wente under which he was in possession of the 
property at the time the policy was issued and at the time of the 
loss. Plaintiff’s testimony constitutes the only evidence on this 
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subject, and is substantially as follows: “The arrangement was, 
if I pay the taxes and insurance, I could have privilege to do 
whatever I wanted [with the building] for a harness shop. 1 
lived there, but could not sell it. I could do everything but sell 
it.” He further testified that he went into the possession of the 
building under this arrangement as soon as it was finished, and 
either occupied it or rented it continuously until it was destroyed 
by fire. The contention for appellant is that plaintiff's right of 
occupancy was only as tenant at will, and therefore of no pecuni- 
ary value; while the court seems to have taken the view that 
plaintiff had the right to use or rent the building indefinitey, so 
long as he complied with the conditions, and therefore that his 
interest was the present value of the aggregate amount which the 
plaintiff could have realized by renting the building for the full 
period of the life of such building, deducting the expense of re- 
pairs and taxes. Accordingly, evidence was received over de- 
fendant’s objection as to the average life of a frame building, 
and as to the rental value of this building, and also as to the ex- 
pense which plaintiff would necessarily incur in paying taxes 
and keeping up repairs. Our conclusion, briefly stated, is that 
plaintiff, under the evidence, was not merely a tenant at will, but 
that he had the right to the use of the building, subject to be 
defeated on his failure to comply with the conditions as to pay- 
ing rent and keeping up repairs. His right was not limited to 
the lifetime of Wente, nor could it be cut off by a conveyance by 
Wente to another, for the purchaser, taking with notice of the 
rights of plaintiff in possession, would hold subject to those 
rights. Nor do we see any merit in the contention for appellant 
that plaintiff's interest was affected in any way by the length of 
term for which the policy was to run. On the other hand, plain- 
tiff certainly had no more than a life interest. Hé had no interest 
which he could convey to another, or which on his death would 
pass to his heirs, or constitute assets in the hands of his adminis- 
trator. The court was right, therefeore, in receiving the evidence 
as to the natural life of such a building, and as to the cost of 
repairs and the amount of taxes which plaintiff would, in the 
ordinary course of events, be required to pay, but was in error in 
not directing the jury that they should take into account the 
natural expectancy of life of plaintiff at the time of the loss, 
for to determine the value of his life interest such expectancy 
must necessarily be considered. It does not appear in the record 
what plaintiff's age was, nor his expectancy of life, at the time of 
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loss. He may have been of such age that his expectancy of life, 
and therefore the probable duration of his life estate, was much 
shorter than the period of the natural life of the building. An 
essential element for computing the value of plaintiff's interest 
was, therefore, wanting. This specific objection was not raised 
before the trial court; but, as counsel for defendant were ob- 
jecting throughout to any evidence with relation to the duration 
of plaintiff's interest, and were consistently contending that he 
had no interest whatever for which he was entitled to recover 
under his policy, we think it was the duty of the court to cor- 
rectly instruct the jury on this branch of the case. For error of 
the court in authorizing recovery for the value of plaintiff's in- 
terest on the theory that it might continue to the end of the 
natural life of the building, the case must be reversed. 

Other questions are argued, but they are not such as are likely 
to arise in the event of a new trial. What we have already said 
will sufficiently indicate the views of the court as to the theory on 
which evidence should be received and the case submitted to the 
jury. Reversed. 
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SUPREME COURT OF WASHINGTON. 


STATE 
ve. 


FRATERNAL KNIGHTS & LADIES.* 


“An act regulating fraternal beneficiary societies” is a title broad enough 
to include a section regulating the rates of such societies, under a 
constitutional provision that no bill shall embrace more than one sub- 
ject which shall be embraced in the title. 


A law requiring the adoption by subsequent societies of rates based on the 
“Fraternal Congress Mortality Table,” sufficiently incorporates that 
table in the act, and the fact that it was prepared by parties having no 
official relation to the Legislature does not affect the case. 

The Legislature is competent to determine what rates shall be adopted. 
The question is not necessarily a judicial one, to be decided by evi- 
dence. 

A constitutional prohibition against granting privileges to any corpora- 
tion which do not belong to all is not violated by limiting such rates 
to subsequently formed societies, nor because the limitation is im- 
posed only on domestic corporations is it a violation of a constitu- 
tional provision that no foreign corporations shall be permitted to do 
business on more favorable terms than domestic corporations. 


Appeal from Superior Court, King County. Action by the 


state against the Fraternal Knights & Ladies. From a judgment 
for defendant, plaintiff appeals. 


W. B. Srrarron, E. W. Ross, C. C. DALron, and E. B. 
PALMER, for Appellant. 

J. W. LANGLEY, W. H. MERRITT, and RoBEET D. HAMLIN, 
for Respondent. 

HADLEY, J. 

The state of Washington, the appellant in this appeal, insti- 
tuted this proceeding against the respondent to enjoin and pro- 
hibit it from continuing or carrying on the business of fraternal 
insurance until certain alleged violations of law have been cor- 
rected. The complaint avers that the respondent is a fraternal 
beneficiary corporation organized and existing under and by 
virtue of chapter 174, p. 356, of the session laws of 1901; that the 
corporation was organized on the 16th day of April, 1903, and 
ever since said date has been, and now is, transacting a fraternal 
beneficiary business, and issuing to its beneficiary members cer- 
tificates entitling their beneficiaries to payment, in the event of 
death of the member, or in case of sickness or accident, of the 
"* Decisiou rendered, July 12, 1904. 
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sums set forth in a table or schedule, such payments being in 
consideration of the monthly payment of installments or assess- 
ments in sums set forth in the same table; that the mortuary 
assessment rates heretofore charged and collected and now being 
charged and collected by said corporation have been at all times 
since the organization of the company, and are now, less than 
the mortuary assessment rates indicated as necessary by the 
Fraternal Congress Mortality Table, set forth in said chapter 
174, p. 356, of the Laws of Washington, Igo1, and less than the 
mortuary rates required by law; that said corporation ever 
since its organization has been and now is, transacting and car- 
rying on business in violation of section 12 of said chapter 174, 
p. 362; that the commissioner of insurance of the state of Wash- 
ington has repeatedly demanded of said corporation, its officers 
and agents, that the mortuary assessment rates charged and col- 
lected by it be increased, and made to correspond with the rates 
indicated as necessary by said Fraternal Congress Mortality 
Tabie, and as required by law, but that it has refused and still re- 
fuses to increase said rates or to comply with the requirements of 
law; that the said commissioner of insurance has served upon 
the Attorney-Generai notice in writing that said corporation has 
been and is exceeding its powers, is conducting its business 
fraudulently, and has failed and refused to comply with the law; 
and that this proceeding is prosecuted at the request of said 
commissioner of insurance. The complaint prays that the cor- 
poration be enjoined from continuing its business until the said 
violation shall have been corrected, and the costs of this action 
paid. The corporation demurred to the complaint on the ground 
that it does not state facts sufficient to constitute a cause of 
action. The demurrer was sustained. The state elected to stand 
upon its complaint, and judgment was entered that the injunction 
be denied and the action dismissed. The state has appealed. 
Respondent concedes that chapter 174, p. 356, Laws Igol, is a 
complete act for all the purposes expressed in its title, without 
section 12 of the act, but contends that said section is repugnant 
to section 19, art. 2, of the state Constitution, which is as follows: 


No bill shall embrace more than one subject, and that shall 
be embraced in the title. 


The title of the act of 1901 is as follows :— 


An act regulating fraternal beneficiary societies, orders or 
associations. 
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Section 12 of the act, which it is claimed is not within the above 
title, is as follows :— 


No association not admitted to transact business within 
this state prior to the passage of this act shall be incorporated 
or given a permit or certificate of authority to transact busi- 
ness within this state, as provided for by this act, unless it shall 
first show that the mortuary assessment rates, provided for in 
whatever plan of business it has adopted, are not lower than 
is indicated as necessary by the following mortality table ; 


(Here follows a table designated as “Fraternal Congress Mor- 
tality Table.”) Respondent’s argument is that this objection 
would be less forcible if the minimum rate and the manner of de- 
termining it provided by section I2applied alike to all associations 
doing business in this state, but that inasmuch as the section 
attempts to apply the rate to a class not yet in existence, and 
exempts from its operation all associations already doing busi- 
ness in the state, the matter of fixing a minimum rate for the only 
members the act can affect becomes a material part, if not the 
sole purpose, of the act itself, and is not sufficiently indicated by 
its title. If it is competent for the Legislature to make the classi- 
fication required by section 12, then we think the title of the act is 
broad enough to include it, for the reason that the words “regu- 
lating fraternal beneficiary societies,” etc., seem broad enough to 
require the reader to examine the body of the act for every fea- 
ture that may properly come within the scope of regulation. The 
adoption of minimum mortuary assessment rates, and their ap- 
plication under stated conditions, are matters of regulation, and 
come within the title of the act. Whether it is competent for the 
Legislature to regulate by classification, we shall hereinafter 
discuss. 


Respondent’s next contention is that section 12 aforesaid is 
vague and uncertain, in that it is alleged no minimum mortuary 
assessment rate is in fact written in the law itself as the legisla- 
tive judgment and will. It is true, it is designated as “Fraternal 
Congress Mortality Table,” but the section so refers to the table 
that its terms become a part of the act itself, and it is wholly im- 
material by whom it was prepared, or by what, if any, name it 
is designated. It may be true, as respondent argues, that the 
table was originally prepafed by some body of men bearing no 
official relation to the legislative body, but that does not prevent 
the Legislature from adopting the table and incorporating it into 
law as a regulative feature. it is further argued that such tables 
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belong to the domain of evidence, and that, like other evidentiary 
matters, they should receive the scrutiny of the courts, and be 
held subject to impeachment. We think, in the light of modern 
experience, that it is entirely competent for the Legislature to 
incorporate such tables into law, and require that they shall be 
applied. It may be a matter of difference of opinion as to 
whether the table includes the fates most approved by experi- 
ence, but that is a question which the Legislature may determine, 
and it is not necessarily one of evidence to be weighed by the 
courts. 

Respondent’s principal contention, however, is that section 12 
attempts to make an arbitrary and unreasonable classification of 
corporations with reference to the application of assessment 
rates, and grants unequal privileges and immunities, in violation 
of section 12, art. I, of the state Constitution, which is as follows: 
“No law shall be passed granting to any citizen, class of citizens, 
or corporation other than municipal, privileges or immunities 
which upon the same terms shall not equally belong to all citizens 
or corporations.” It is insisted that inasmuch as the law of IgoI 
exempts corporations then existing and doing business from the 
operation of the rates named in the act, but applies them to cor- 
porations thereafter created or admitted to do business, there is 
for that reason an attempted discrimination which is violative of 
the above constitutional requirement. It will be observed, how- 
ever, that all corporations thereafter created or admitted to do 
business are placed ina class to themselves, and no discrimina- 
tion is made between any of the class, but the law is operative 
alike upon all corporations similarly situated. It is further sug- 
gested that, inasmuch as foreign corporations which had been 
admitted to transact business within this state prior to the pas- 
sage of the act are exempt from the application of the statutory 
assessment rates, the fact that the rates are made to apply to 
respondent, a domestic corporation, is violative of section 7, art. 
12, of the state Constitution, which is as follows :— 


No corporation organized outside the limits of this state shall 
be allowed to transact business within the state on more favor- 
able conditions than are prescribed by law to similar corpora- 
tions organized under the laws of this state. 


It will also be observed in this connection that all foreign cor- 
poraiions thereafter admitted to do business in this state are 
classified with such as respondent, and no more favorable condi- 
tions are extended to the one than to the other. Thus all cor- 
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porations, whether domestic or foreign, which are admitted to 
do business in the state after the passage of this law, are placed 
upon equal footing. What may have been the legislative reason- 
ing may be surmised. Doubtless it was believed that experience 
had shown that assessment rates lower than those incorporated 
in the act were insufficient to secure payment of benefits and 
insurance to beneficiaries. It mdy have also been the view that 
certain contractual relations as to assessment rates then ob- 
tained between certificate holders and existing corporations, 
which prevented the application of the new rates to old members. 
It may have been believed to be impracticable for existing cor- 
porations to carry two sets of rates—one for old and another for 
new certificate holders. It may be supposed that the Legisla- 
ture, actuated by such reasoning, decided to arrange the asso- 
ciations in two classes as aforesaid, and that by so doing it would 
the more effectively correct what it must have believed to be a 
prevailing evil; viz., the charging and acceptance of mortuary 
assessment rates too Jow to secure payments to the beneficiaries 
of trusting, but uninformed and inexperienced, certificate hold- 
ers. It must be assumed that it was the object of the Legislature 
to establish such regulative conditions as will best serve and pro- 
tect the rights of the citizen. Based upon such grounds as above 
indicated, the classification seems to be neither unreasonable nor 
arbitrary; and such reasonable classifications are held to be not 
violative of the constitutional principles invoked here, where all 
persons who come within the operation of the law are affected 
alike, even though they may constitute a class. Equal protec- 
tion of the laws given by the Constitution requires that the law 
shall have equality of operation, but that does not mean equality 
of operation on persons merely as such, but on persons according 
to their relations: State vs. Carey, 4 Wash., 424; Redford vs. 
Spokane Street Ry. Co., 15 Wash., 419; Fitch vs. Applegate, 24 
Wash., 25; State vs. Nichols, 28 Wash., 628; State vs. 
Clark, 30 Wash., 439; McDaniels vs. Connelly Shoe Co., 30 
Wash., 549; People vs. Phippin, 70 Mich., 6; Magoun vs. Ill. 
Trust & Sav. Bank, 170 U. S., 283; Ames vs. Union Pac. Ry. Co. 
(C. C.), 64 Fed., 165; C., B. & Q. Ry. Co. vs. Iowa, 94 U. S., 155; 
Missouri Pac. Ry. Co. vs. Mackey, 127 U. S., 205; Indianapolis 
vs. Navin, 151 Ind., 139; Central Iowa Ry. Co. vs. Board of 
Supervisors, 67 Iowa, 199; In re Oberg, 21 Or., 406; Ex parte 
Koser, 60 Cal., 177; Hayes vs. Missouri, 120 U. §S., 68; Am. 
Sugar Refining Co. vs. Louisiana, 179 U. S., 89; New York, etc., 
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Ry. Co. vs. State of New York, 165 U. S., 628; Fidelity Mut. 
Life Ass’n vs. Mettler, 185 U. S., 308. 

The principle under discussion here has been so frequently 
held not only in the above-cited cases, but in many others, that 
we deem it unnecessary to further pursue the subject. The act 
of 1901 operates alike upon respondent and upon all other cor- 
portions similarly situated. Such legislative classification is not 
in conflict with the Constitution. No acquired rights or privi- 
leges have been taken from respondent. Its existence followed 
that of the law, and its incorporators were bound to know its 
limitations in the light of existing law. We think the complaint 
states a cause of action. 

The judgment is reversed and the cause remanded, with in- 
structions to the lower court to overrule the demurrer to the 
complaint. 

Fullerton, C. J., and Anders and Mount, JJ., concur. 


SUPREME COURT OF NEBRASKA. 


SHARPE 
v8. 
NEW YORK LIFE INS. CO.* 


Where a note, taken by a life insurance company for the purpose of ex- 
tending the time for the payment of a past-due premium, contains an 
agreement providing for a forfeiture of the rights of the assured if the 
note is not paid at maturity and default is made in such payment, the 
retention of such note by the company after its cancellation, as evi- 
dence of non-payment, does not constitute a waiver of its rights under 
the contract. : 


Bill of exceptions examiued, and heid to contain no evidence of payment 
of the note given to extend the time for payment of the past-due cash 
premium. 

Provisions of the policy sued on examined, construed, and held not to ex- 
tend its benefits beyond the date of the default in payment of the note 
given for the extension of time in which to pay such premium. 

The defendant, on May 23, 1899, issued to one Sharpe a policy of insurance 
on his life, in which it was provided that he should pay to the com- 
pany a cash premium of $53.06 on the 23d day of May in each year for 
twenty years thereafter. It was further provided that the payment of 
the first annua! premium should continue the policy in force for four- 
teen months, and that after the payment of two annual premiums it 
would be continued in force for the period of two years and five 
months. The first annual premium was paid when the policy was 


* Decision rendered, January 21, 1904. Syllabus by the Court. 
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issued; the second was not paid when due, but the assured made a 
cash payment of $14, and gave his note to the company, due in three 
months thereafter, by which it was stipulated that if he failed to pay 
the note at maturity all claims to further insurance and benefits under 
the policy should become void and forfeited, except as stated in the 
policy itself. He failed to pay the note when it fell due, and the com- 
pany renewed it for one month. When the renewal note matured he 
again made default, and the company thereupon canceled the policy 
and the note. One year, six months and four days thereafter the as- 
sured died, and his beneficiary brought suit to recover the amount 
named in the policy. Held, That a forfeiture had accrued, and the 
plaintiff could not recover. 


Commissioners’ Opinion. Department No. 2. Error to Dis- 
trict Court, Lancaster County. Action by Mary E. Sharpe 
against the New York Life Insurance Company. Judgment for 
defendant, and plaintiff brings error. 


DoyLE & BERGE, for Plaintiff in Error. 

James H. McInrosH and CHARLES A. Goss, for Defendant in 
Error. ‘ 

BARNES, C. 

This action was instituted in the District Court of Lancaster 
County by the plaintiff in error, who was the beneficiary named 
in a policy of insurance on the life of her deceased husband, Isaac 
W. Sharpe, Jr. It appears that the defendant insured the life of 
the deceased to the amount of $2,000 by what is designated as its 
“Insurance and Investment Policy No. 952,691,” which was is- 
sued on May 23, 1899, and by which it was agreed, among other 
things, that the insured should pay the company an annual cash 
premium of $53.06 on the 23d day of May in each year for the 
period of twenty years, and $47.48 on each 23d day of May there- 
after. The first year’s premium was paid when the policy was 
issued, and it is agreed that by the terms of the policy that pay- 
ment kept it in force for a period of fourteen months, or until the 
23d day of July, 1900. The second annual premium became due 
and payable on the 23d day of May of that year, and the assured, 
being unable to pay it, was allowed to pay thereon the sum of 
$14 cash, and give his contract note to the company for $39.06, 
due ninety days thereafter. This note fell due on the 23d day of 
August, 1900, and, the insured not being able to pay it at that 
time, he was allowed to pay the further sum of $14 in cash on 
said premium, and give his contract note to the insurance com- 
pany for the balance due, which amounted to $25.56, payable one 
month thereafter. The following is a copy of said note :— 


Pol. 952,691. August 23, 1900. Without grace, one month 
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after date I promise to pay to the order of the New York Life 
Insurance Company, Twenty-five 56/100 Dollars, at First Na- 
tional Bank, Omaha, Neb., value received, with interest at the 
rate of 5 per cent per annum. This note is given in part pay- 
ment of the premium due May 23, 1900, on the above policy, 
with the understanding that all claims to further insurance, and 
all benefits whatever, which full payment in cash of said pre- 
mium would have secured, shall become immediately void and 
be forfeited to the New York Life Insurance Company, if this 
note is not paid at maturity, except as otherwise provided in 
the policy itself. 

When this note became due, it was sent to the First National 
Bank of Omaha for collection. Notice was given the assured, 
who failed to pay it, and in due time it was returned to the com- 
pany. When the note was received at the home office, the com- 
pany at once canceled both the policy and the note, and retained 
the latter as evidence of its non-payment. No further efforts 
were made to collect the note, and the insured made no attempt 
to renew the policy. The matter remained in this condition until 
the 27th day of March, 1902, when Sharpe died, and thereupon 
the plaintiff commenced this suit to recover the sum named in 
the policy. The petition was in the usual form, but, in order to 
state a cause of action against the defendant, plaintiff alleged that 
the annual premium due May 23, 1900, was duly paid. If such 
had been the fact, the policy would have been kept in force be- 
yond the date of Sharpe’s death. The defendant, by its answer, 
admitted that it was a corporation, that it executed and delivered 
the policy to the insured, but denied all of the other allegations 
contained in the petition. The cause was tried to a jury, and after 
the introduction of all the evidence the court directed the jury 
to return a verdict for the defendant, and the plaintiff prosecuted 
error. 


Plaintiff's first contention is that there was a dispute as to 
whether the note taken for the balance of the second year’s pre- 
mium was paid, and therefore the court should have submitted 
that question to the jury. So far as we can ascertain, the record 
contains no evidence of payment. On the other hand, it is clearly 
shown that when the note was sent to the bank for collection the 
assured paid no attention to the matter, although he knew when 
it was due and where payable. Failing to collect it, the bank re- 
turned it to the home office of the company, where it, together 
with the policy, was immediately canceled. Thereafter the note 
was not held by the company as an asset, and no further efforts 
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were ever made to collect it. It is claimed, however, that by re- 
taining possession of the canceled note the company waived its 
rights under the contract contained therein, and the policy was 
thereby continued in force until after the death of the assured. 
This claim cannot be sustained. No waiver was pleaded by the 
plaintiff, or relied on by her at the trial. Failing to plead a 
waiver, that issue was not presented to the trial court, and it is 
now too late to attempt to raise that question: Diehl vs. Adams 
Co. Mut. Ins. Co., 58 Pa., 443; Colt vs. Miller, 10 Cush., 49; 
Home Ins. Co. vs. Duke, 43 Ind., 421; Freeland vs. Ritz, 154 
Mass., 262. 

Again, the note was non-negotiable, and after it was past due 
and canceled it could create no liability in the hands of any one. 
It contained the contract or agreement for forfeiture for non- 
payment, and the company had the right to retain it as evidence. 
In Manhattan Life Ins. Co. vs. Savage, Adm’r (Ky., 63 S. W., 
278), the Supreme Court of Kentucky said: “Appellant had the 
right to retain the notes, marking them ‘Canceled,’ as evidence 
of their non-payment, for which its liability upon the policy was 
avoided.” After canceling the note and policy, all the company 
had to do was to remain silent or inactive in the matter, and act 
consistently with its claim of forfeiture of the insurance: More- 
land vs. Ins. Co. (Ky.), 46 S. W., 516. The offer of the plaintiff 
to prove, by her own testimony, that, after she gave the note to 
her husband to pay, he told her that he had paid it, was properly 
rejected as hearsay evidence. As the record stands, there was 
not even a scintilia of evidence on which a finding of payment 
could have been based, and the court properly refused to submit 
that question to the jury. 

It is next contended that under the first non-forfeiture provi- 
sion of the policy it was kept in force until after the death of the 
assured. This provision was as follows: “If any premium is not 
duly paid, and if there is no indebtedness to the company, this 
policy will be indorsed for the amount of paid-up insurance 
specified in the table on the second page, upon the written re- 
quest therefor within six months from the date after which pre- 
miums were duly paid; or, if no such request is made, the insur- 
ance will automatically continue from said date for $2,000 for 
the term specified in said table, and no longer. Such paid-up or 
continued insurance shall be subject to the provisions of this 
policy without further payment of premiums, but without partici- 
pation in profits, without premium return, or the right of secur- 
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ing cash loans.” Consulting the table mentioned above, we find 
that the payment of one vear’s premium gave the assured no 
paid-up insurance whatever. It simply extended the policy for 
two months beyond the end of that year. This corresponds with 
our previous statement that the payment of the first year’s pre- 
mium continued the insurance for the period of fourteen months. 
So it is perfectly plain that the plaintiff could claim nothing under 
the terms of this provision. 

It is also contended that, by a proper construction of the sec- 
ond provision of the non-forfeitable clause of the policy, it was 
kept in force until after Sharpe’s death. This provision is as fol- 
lows :-—— 

lf any premium or interest is not duly paid, and if there is any 

indebtedness to the company this policy will be indorsed for 
such amount of paid-up insurance as the excess of the reserve 
fund held by the company over such indebtedness will pur- 
chase, according to the company’s present published table of 
single premiums, upon written request therefor within six 
months from the date to which premiums were duly paid; or, 
if no such request is made an insurance equal to the net 
amount that would at that time be payable under this policy as 
a death claim, will automatically continue for as long a period 
of time as the excess of the reserve held by the company, over 
such indebtedness, will pay for as a single premium for term 
insurance, according to the company’s present published rates, 
and no longer. Such paid-up or continued insurance shall be 
subject to the provisions of this policy without further payment 
of premiums, but without participation in profits, without pre- 
mium return or the right of securing cash loans. 


It is claimed by the plaintiff that there was an indebtedness due 
from the assured to the company of the amount of the note here- 
inbefore mentioned; that the reserve which had accumulated to. 
the credit of the policy was more than sufficient to pay this in- 
debtedness, and that the company must credit the note with a 
part of this reserve fund; and that the balance of such fund would 
keep the policy, or did keep the policy, in force for single pre- 
mium paid-up term insurance until after the death of the assured. 
The evidence discloses that the reserve fund which could properly - 
be credited to the policy did not exceed $20.16 at the expiration: 
of the first year. It is true that, if the second yearly premium: 
had been paid when due, the reserve fund which would have been: 
credited to the policy at the end of the second year would have: 
been $40.96, but the trouble with the plaintiff’s contention is that 


the second annual premium was not paid, so no reserve fund 
Vol. XXXITI.—63. 
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could be credited to the policy for the second year. The case then 
stands as follows: When default was made in the payment of 
the second premium there was in the hands of the company 
$20.16 as a reserve fund to be credited to this policy. The 
amount which the assured owed the company was $25.56, so it is 
apparent that there was no surplus in the reserve fund over the 
assured indebtedness, and there was nothing due him with which 
to purchase and pay for any single premium term insurance 
whatever. 

There is another reason under the facts disclosed by this rec- 
ord why the plaintiff cannot recover. As we have heretofore 
stated, when the second annual premium became due the assured 
could not pay it, and was compelled to ask the company for 
further time to meet this obligation; so the note which we have 
quoted above was given. By the terms of this note the 
time for the payment of the premium in question was 
extended to a day certain; and it was provided, by the 
mutual agreement of the insurance company and the as- 
sured, that in case the note was not paid at maturity 
all claims to further insurance, and all benefits whatever 
which full payment in cash of the premium would have secured, 
should become immediately void and be forfeited to the com- 
pany, except as otherwise provided in the policy itself. The note 
was never paid, and it, together with the policy, was canceled for 
non-payment; from that time to the present all the acts of the 
defendant have been consistent with its claim of a forfeiture of 
the insurance; the agreement contained in this note was made 
solely for the benefit of the assured; its terms were fair and rea- 
sonable, and could not be misunderstood, and we see no reason 
why it should not be enforced. This identical question was before 
the New York Court of Appeals in the case of Holly vs. Metro- 
politan Life Ins. Co., 105 N. Y., 437. In that case the insurance 
company issued a policy on Holly’s life for the sum of $5,000 on 
the 16th day of August, 1870. He paid his premiums up to the 
16th day of February, 1877, but, being unable to pay the cne that 
fell due on that date, he executed a note to the company there- 
for, which stipulated that if he failed to pay it at maturity all 
claims to further insurance and benefits under the policy should 
become void and forfeited. He failed to pay the note when it 
became due, and the company renewed it for two months. On 
the 16th day of August, 1877, when the renewal note became due, 
Holly failed to pay it, but on the 26th day of that month he ten- 
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dered payment of the amount due thereon; the company refused 
to receive it, and claimed a forfeiture of the policy. He thereupon 
sought to compel the company to issue him a paid-up policy for 
$1,700, the amount of paid-up premiums at the time of his de- 
fault ; and it was held that, according to the terms oi the agree- 
ment contained in the note, he had forfeited all rights which had 
accrued to him under the policy, and was not entitled to recover. 
The court said in the body of the opinion: “It is argued that 
taking the first note had the eftect of designating a new period 
from which the default in payment of the premium should after- 
ward be measured, and that, as the premium only became due 
under the final arrangement on the 16th of August, 1877, the 
plaintiff, by the policy, had the right to a paid-up policy within 
thirty days after that time. This reasoning wholly ignores the 
condition contained in the note, and renders the language there- 
of meaningless. The note not only extended the time of pay- 
ment of the premium, but it distinctly stated, not that failure to 
pay at maturity should be treated as a default—which perhaps 
might give the thirty days thereafter in which to surrender the 
policy and demand a paid-up one—but the language used was 
entirely explicit and free from doubt, making an unambiguous 
agreement to absolutely and immediately forfeit all right to fur- 
ther insurance if the note were not paid at maturity. To that ex- 
tent it was an alteration of the terms of the policy giving thirty 
days after a default in which to surrender and make a demand, 
and, instead thereof, it plainly provided for a total and immediate 
forfeiture if, at maturity, the note were not paid. If language as 
plain and unambiguous as this is not only to be twisted out of its 
natural meaning, but is to be wholly ignored by courts of justice, 
it will be useless in the future for companies to make any efforts 
to bind policyholders to perform their contracts. The use of 
language is to express ideas, and writing is resorted to in order 
to furnish conclusive proof of what language was used. Being 
certain of the language used, and the case being free from fraud 
or mistake, if such language is plain and susceptible of but one 
meaning, that meaning, even in cases of contracts regarding life 
insurance, must control, though a forfeiture should be the re- 
sult.” The note in the foregoing case, and in the one at bar, are 
identical in their terms and provisions. This form of note and 
contract has been approved and enforced by nearly all of the 
courts of last resort in this country: Behling vs. N. W. Nat. L. 
I, Co. (Wis., 1903), 93 N. W., 800; Ressler vs. Fid. Mut. L,. I. 
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Co. (Tenn., 1903), 75 S. W. 735; Forbes vs. Union Cent. L. I. 
Co. (Ind. Sup., 1898), 51 N. E., 84; Fowler vs. Met. L. I. Co., 
116 N. Y., 389; Manhattan L. I. Co. vs. Pentecost (Ky., 1899), 
49 S. W., 425; Houston vs. F. & M. I. Co. (Neb., 1902), 89 N. 
W., 635; Nat. L. Ass’n vs. Brown (Ga., 1898), 29 S. E., 927; 
Baker vs. Union Mut. L. I. Co., 43 N. W., 283; Rife vs. Union 
Cent. L. I. Co. Cal., 1900), 62 Pac., 48; Sun Mut. L. I. Co. vs. 
Dudley (Ark., 1898), 45 S. W., 539; Blake vs. Nat. L. I. Co. 
(Cal., 1899), 56 Pac., 101. In the case of Houston vs. F. & M. 
Co., supra, we refused to charge a fire insurance company with 
the amount of a loss by fire where a note had been given for the 
premium, which provided that if it were not paid at maturity the 
policy should have no force or effect so long as it remained un- 
paid, the fire having occurred during a default in the payment of 
the note. It thus appears that we are fairly committed to a like 
rule, and there seems to be no good reason why we should not 
hold the contract in this case valid. Reading the agreement con- 
tained in the note in the light of the facts disclosed by this record, 
we hold that the plaintiff is not entitled to recover. 

This renders it unnecessary for us to determine any of the 


other questions presented by the plaintiff, and we recommend 
that the judgment of the District Court be affirmed. 
Albert and Glanville, CC., concur. 


PER CURIAM. 
The conclusions reached by the commissioners ‘are approved, 
and, it appearing that the adoption of the recommendations made 
will result in a right decision of the cause, it is ordered that the 
judgment of the District Court be affirmed. 
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SUPREME COURT OF FLORIDA. 


DIvIision B. 


HARTFORD FIRE INS. CO. 
v8. 


REDDING Er aAt.* 


Chapter 4173, p. lo1, act approved June 3, 1893, which authorizes the re- 
covery of attorney’ s fees in certain cases against insurance companies, 
is constitutional, 

The attorney’s fees provided for by chapter 4173, p. 101, act approved 
June 3, 1893, may, under the second section of that act, be recovered 
in the same suit and included in the same judgment as the amount 
due upon the policy of insurance. 

Chapter 4173, p. 101, act epproved June 3, 1893, which authorizes the re- 
covery of attorney’s fees in certain:cases against insurance companies, 
was not repealed by chapter 4677, p. 33, act approved May 31, 1899. 

Chapter 4677, p. 33, act approved May 31, 1899, does not deprive the in- 
surer of the right to plead that the fire was caused by the criminal 
conduct of the insured, or that the insurable value thereby required 
to be fixed and written in the policy was procured to be so fixed by 
fraud on the part of the assured. 

Chapter 4677, p. 33, act approved May 31, 1899, is not repugnant to the 
Constitution of this state, nor to that of the United States. 

Leave to amend a pleading may be granted during a term of court with- 
out notice to the opposite party of the application therefor, even 
though the cause has heen submitted upon demurrer by brief at such 
term. 

Where an amendment of the declaration is permitted, pending the hearing 
of a demurrer thereto the court should permit the defendant to plead 
or demur to the amended declaration, and it will be error for the 
court to apply the demurrer on file to the amended declaration with- 
out defendant’s consent. 

Errors without injury are not ground for reversal. 

The requirements in the standard insurance policy that the insured shall 
give notice of loss and make proofs of loss are conditions precedent 
to the right to sue, but a failure to give the notice or to make the 
proofs within the time stipulated will not invalidate the policy, or 
work a forfeiture of the rights of the insured, in the absence of a 
stipulation to that effect, but will merely postpone the day of pay- 
ment, where such notice is given and proofs of loss made within 
such time as will enable the insured to bring his suit within the time 
limited by the policy. 

Where proofs of loss required to be made ind served upon the company 
by the policy are sufficiently full to give the company notice of the 
less required by another provision in the policy, the same document 
will be sufficient as a notice of the loss, as well as proofs of loss. 

Proofs of loss served upon an insurance company, signed and sworn to 
by the insured, stating that the fire occurred at a stated hour on a day 
named; that it originated in the roof or attic of the building, but how 





* Decision rendered, June 4, 1904. Syllabus by the Court. 
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it originated, or the cause thereof, was to the insured entirely un- 
known; that the fire did not originate by any act, design, or procure- 
ment on the part of the insured, or in consequence of any fraud 
or evil practice done or suffered by the insured; and that any other 
information required by the company would be furnished on request 
—substantially comply with a provision in the policy requiring the 
proofs of loss to state the knowiedge «nd belief of the insured as to 
the time and origin of the fire, particularly as the company requested 
no further information from the insured. 


Trial courts have power to permit parties to withdraw from written stipu- 
lations waiving a jury and submitting the cause upon an agreed state- 
ment of facts to the court. The exercise of such power rests in dis- 
cretion, and it is properly exercised where the application is made 
before the court has decided the cause under the written submission, 
and the party applying has discovered other pertinent facts since the 
submission was entered into, which the other party declines to em- 
brace in the agreed statement. The fact that, by the exercise of due 
diligence, the omitted facts might have been discovered before the 
submission was entered into, does not deprive the court of the power 
to grant the application to withdraw. 


Under section 1059, Rev. St., 1892, a plaintiff may tie more than one 


replication or subsequent pleading to any pleading of the defendant, 
if he so desires. 


Where, at the time a policy of insurance is written, other insurance exists 













upon the same property, and the fact is known to the agent, who 
communicates it to the company, and the company accepts the pre- 
mium, and does not deny the validity of its policy on account of such 
other insurance until after a loss occurs, the company is liable, though 
its consent for such other insurance was not indorsed upon the 
policy as required by its terms. Such conduct on its part amounts to 
a waiver of the provision requiring written consent for other insur- 
ance, and the waiver will apply not onlv to the other insurance as it 
existed when its policy was written, but to any policy subsequently 
issued in lieu or renewal of such other insurance. 


Error to Circuit Court, Jefferson County. Action by Ida H. 
Redding and another against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiffs, and defendant brings error. 


A. W. CocKRELL & Son, for Plaintiff in Error. 
T. L. CLARKE, for Defendants in Error. 
CARTER, P. J. 
This writ of error is taken from a judgment in favor of defend- 
ants in error, rendered by the Circuit Court of Jefferson County 
in an action against plaintiff in error upon a fire insurance policy. 
The policy in form is substantially the same as that set forth in 
the statement of facts in the case of Indian River State Bank vs. 
Hartford Fire Ins. Co. (Fla., 35 South, 228), except as herein- 
after stated. It is dated October 14, 1899, and purports to insure 
Ida H. Redding, for the term of one year from October 15, 1899, 


Against all direct loss or damage by fire except as hereinafter 
provided to an amount not exceeding fifteen hundred dollars, 
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To the building therein specifically described. It contains an in- 
dorsement :— 
The insurable value of the building herein described is fixed 
at $3,000 
Purporting to have been made 

To comply with the act of the Legislature of the state of 

Florida regulating the issue of policies by fire insurance com- 

panies approved May 31, 1899. 

The declaration, as originally drawn, alleges the making of the 
policy, the payment of the premium, and the ownership of the 
property by Ida H. Redding at the time the policy was issued and 
at the time of the fire. It alleges that by the policy the defendant 
“did insure the plaintiff Ida H. Redding for the term of one year 
from the said 15th day of October, A. D., 1899, at noon, to the 
15th day of October, A. D., Igoo, at noon, against all loss or 
damage by fire, except as therein provided, to an amount not 
exceeding the sum of fifteen hundred dollars,’ on a certain build- 
ing (describing it); that “in and by its said policy the said de- 
fendant, the Hartford Fire Insurance Company, did promise and 
agree to pay to the plaintiff Ida H. Redding all such loss or dam- 
age as might occur to said building by fire during the period of 
such insurance aforesaid, not exceeding the said sum of fifteen 
hundred dollars, sixty days after notice and proof of such loss or 
damage furnished to the said defendant company ;” that ‘“‘on the 
21st day of August, A. D., 1900, and while the said policy of 
insurance was in full force and effect, the aforesaid building was 
totally and entirely lost and destroyed by fire, of which loss and 
destruction the said defendant had due notice;” and that “the 
plaintiff Ida H. Redding has rendered to the said defendant com- 
pany a particular account and proof of said loss more than sixty 
days prior to the commencement of this action, and has other- 
wise fully complied on her part with all the conditions of said 
contract of insurance.” It further alleges that the cash value of 
the building was $4,000 at the time of the loss; that Ida H. Red- 
ding actually sustained loss to said amount; that the total insur- 
ance on the building was $3,000, consisting of the policy in suit, 
“and a like policy of insurance for the sum of fifteen hundred 
dollars issued to the plaintiff Ida H. Redding on the said building 
by the Home Insurance Company of New York City, at its 
Monticello, Fla., agency, numbered 328, dated April 18, 1900, 
and expiring April 18, A. D. 1901, of ail which the defendant had 
due notice and proof.” 
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There are other allegations in the declaration, which need not 
be noticed, further than to say that attorney’s fees were claimed 
under the statute hereafter referred to. The policy was attached 
to, and made a part of, the declaration. 


The defendant filed its motion to strike those allegations of 
the declaration claiming attorney’s fees upon the grounds: (1) 
There is no law authorizing such, recovery. 


(2) There is no law which required defendant to pay attor- 
ney’s fees before suit brought and prosecuted. 


(3) There is no law authorizing plaintiff to demand such fees 
before suit brought and prosecuted. Consequently there can be 
no failure to pay, on which to predicate a demand and refusal. 
This motion was overruled, and the ruling is assigned as error. 


The court at the trial instructed the jury to find for the plaintiff 
an additional sum as attorney’s fees, to be fixed at such reason- 
able amount as was shown by the evidence. This instruction was 
excepted to, and is also assigned as error. 

The recovery of attorney’s fees in cases of this character is 
authorized by chapter 4173, p. IOI, act approved June 3, 1893. 
It is contended that the statute is unconstitutional, but this court 
held otherwise in Tillis vs. Liverpool & London & Globe Ins. Co. 
(Fla., 35 South., 171), and we adhere to that decision. The sec- 
ond section of the statute provides that 

The amount to be recovered for fees and compensation for at- 

torneys and solicitors against life and fire insurance companies 

as provided in the foregoing section shall be ascertained and 
fixed by the court in chancery causes, or a jury in common law 
actions, from testimony adduced for that purpose, and shall be 
included in the judgment or decree rendered against such com- 


panies. 

This language shows very clearly that the Legislature intended 
to authorize the plaintiff in actions upon life and fire insurance 
policies to recover and have included in one and the same judg- 
ment the amount due upon the policy and the attorney’s fees, 
and there is consequently no impropriety in claiming attorney’s 
fees by the declaration which seeks to recover upon the policy. 

It is further contended that the statute was repealed by chapter 
4677, p. 33, act approved May 31, 1899, entitled 

An act to regulate contracts of insurance of buildings and 


structures in this state, to fix a measure of damage in case of 
loss, and to prescribe a rule of evidence therein, 


Which reads as follows :— 
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Section 1. That irom and after the passage of this act any 
individual, firm, corporation or association insuring any build- 
ing or structure in this state against loss or damage by fire or 
lightning, shall cause such building or structure to be exam- 
ined by an agent of the insurer and ful] description thereof to 
be made, and the insurable value thereof to be fixed by such 
agent and written in the policy; in the absence of any change 
increasing the risk without the consent of the insurers, in case 
of total loss the whole amount mentioned in the policy upon 
which the insurers receive a premium shall be paid, and in case 
of partial loss the full amount of the partial loss shall be paid, 
but in no case shall the insurer be required to pay more than 
the amount upon which a premium is paid. 

Sec. 2. In case of the total loss of the property insured the 
measure of damage shall be the amount upon which the in- 
sured paid a premium, and, in case of partial loss, the measure 
of damage shall be such part of the amount upon which pre- 
miums are paid as the damage sustained is part of the insur- 
able value of the building or structure as fixed by the agent of 
the insurer, and the insurers shall be estopped from denying 
that the property insured was worth at the time of insuring the 
amount of the insurable value as fixed by the agent. 

Sec. 3. Any person who solicits insurance and procures ap- 
plications therefor shall be held to be the agent of the party 
issuing a policy upon such application, anything in the applica- 
tion or policy to the contrary notwithstanding. 

Section 4. That the defendant in any action brought upon a 
policy, or contract of insurance, hereafter made, or renewed, 
insuring any building or structure in this state, against loss or 
damage by fire or lightning, shall not be permitted to defend 
against such action, by setting up any claim, or provision of 
such policy, or contract of insurance, as avoiding the provi- 
sions, or any of them, of this act; and it shall be the duty of 
the court on motion of the plaintiff, or on its own motion, to 
strike out any plea setting up such defense. 


A question very similar to the one here presented was consid- 
ered in Florida East Coast Railway Co. vs. Hazel (43 Fla., 263, 
31 South., 272), and it was held that the later statute did not re- 
peal the former. There is no necessary inconsistency between 
the two statutes we are now considering, and upon the authority 
of the decision in that case we hold that the act of 1893 was not 
repealed by the act of 1899. ‘The motion to strike was properly 
denied. The instruction complained of is correct. 


In this connection we will consider the contention made that 
the act of 1899 is unconstitutional. It is argued that, properly 
construed, the statute denies the right of the insurer to plead that 
the fire was caused by the criminal conduct of the insured; that 
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the insured, by fraud, procured or induced the insurer to fix the 
insurable value at an excessive amount; and that the property 
depreciated in value between the date of the policy and the loss. 
The contention, as we understand it, is that the statute confines 
the insurer’s defenses to four only; viz., that the contract was 
never, in fact, executed; that the loss set up never, in fact, 
occurred; that the loss was not due to fire or lightning; that the 
property insured was not, in fact, a building or structure in the 
state of Florida. 


The statute requires the insurer to fix the insurable value of 
the building, and to specify such value in the policy, and the 
measure of damages in case of total loss is fixed at the amount 
mentioned in the policy upon which a premium is paid. The stat- 
ute does not undertake to deprive the insurer of any proper de- 
fense it may have to an action upon the policy, except in respect 
to the measure of damages and the authority of certain agents. 
Its principal object and purpose is to fix the measure of damages 
in case of loss total, or partial; and, to this end, it requires the 
insurer to ascertain the insurable value at the time of writing the 
policy, and to write it therein. Its provisions do affect the three- 
fourths value and arbitration clauses, as well as other clauses 
contained in the policy; but there is nothing in its language that 
will justify us in holding that it deprives the insurer of the right 
to plead that the fire was caused by the criminal conduct of the 
assured, or that the insurable value was procured to be fixed by 
fraud on his part. Whether the statute, properly construed, de- 
prives the insurer of the right to show that the property depre- 
ciated in value between the time the policy was issued and the 
loss, we do not find it necessary to determine in this case, as there 
is no claim that the property insured by this policy had so depre- 
ciated; but, if the statute does deprive the insurer of that right, 
it will not be unconstitutional for that reason. In fixing the in- 
surable value, the insurer can consider depreciation as an ele- 
ment, and protect itself against ordinary depreciation in that 
way. Without further discussion of the question, it is sufficient 
to say that the provisions of this statute are not contrary to the 
Constitution of this state or of the United States: Orient Ins. 
Co. of Hartford, Conn., vs. Daggs, 172 U. S., 557; Hancock 
Mutual Life Ins. Co. vs. Warren, 181 U. S., 73. See, also, Farm- 
ers’ & Merchants’ Ins. Co. vs. Dobney, 189 U. S., 301. 

The defendant filed its demurrer to the original declaration, 
and the demurrer came on ior hearing during a term of the court. 
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The order on demurrer recites that “this action having been sub- 
mitted on brief of counsel for the respective parties on the de- 
murrer of defendant to plaintiffs’ declaration, and the plaintiffs 
having, with leave of the court, amended their said declaration by 
striking out the word ‘otherwise,’ in line 20 from top of second 
page of said declaration, and by inserting after the word ‘proof,’ 
in line 4 from top of third page of said declaration, the words 
‘and made no objection to such additional insurance,’ thereupon, 
upon consideration of the same, it is considered and ordered that 
the said demurrer of the defendant to the complainants’ declara- 
tion be, and the same is hereby, overruled, and the defendaiut is 
granted leave until the firstMonday in January, A. D., 1902, to 
plead over to said declaration.” Several assignments of error 
are based upon this order, which we will now discuss. 

It is first insisted that the court erred in permitting the declara- 
tion to be amended without notice to the defendant. The rule 
requiring notice of applications to amend (common-law rule No. 
12) has reference to amendments made in vacation, and not to 
those made in term. It is true that the demurrer in this case 
was submitted upon briefs, but it was heard and decided and the 
amendment was permitted in term, The mere fact that the 
parties chose to submit the demurrer upon briefs during the term 
did not deprive the court oi the power to make any appropriate 
order in term, without requiring special notice to be given, that 
it could have made, had the demurrer been submitted orally, or 
if the case had not been before the court upon demurrer at all. 
There was therefore no error in permitting the amendment of the 
declaration without requiring special notice of the application to 
amend. 

It is also contended that the court erred in depriving defendant 
of the right to demur to the amended declaration by requiring it 
to “plead over,” and in applying the demurrer to the amended 
declaration without a request on its part to that effect. This 
court is of opinion that such contention is correct. When the 
declaration was amended, the defendant should have had an op- 
portunity to plead to the amended declaration by filing a de- 
murrer, if it deemed the amended pleading bad, or by filing pleas, 
if it chose to file pleas instead of a demurrer. But the defendant 
was entitled to have its demurrer applied to the amended declara- 
tion, if it desired, and the court did in fact give it the benefit of 
the demurrer to the same extent as if application had been made 
to that effect. The court below gave it the same benefit of the 
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demurrer as if it had been filed to the amended declaration, 
which the defendant knew at the time of filing it pleas; and, with 
this knowledge, it filed pleas, without offering to file a demurrer, 
or asking leave to do so. It now asks that the order overruling 
the demurrer be reviewed and reversed, because, as it insists, the 
declaration was bad, and therefore the demurrer should have 
been sustained, instead of overruled. The grounds of demurrer 
are broad enough to include every objection urged to the decla- 
ration as amended, and, if the declaration is valid as against these 
objections, the judgment should not be reversed for this technical 
error in a mere matter of practice which did not and could not 
injure the defendant. 

The principal questions sought to be presented by the objec- 
tions to the declaration as amended depend upon the correct in- 
terpretation of certain provisions in the policy relating to notice 
of loss and proofs of loss and upon the effect to be given other 
provisions requiring the defendant’s consent for other insurance 
to be evidenced by indorsements upon or additions to the policy. 
These provisions are substantiaily the same as those contained 
in the policy in the case of Indian River State Bank vs. Hartford 
Fire Ins. Co., supra, as already stated, except that the policy in 
that case provides that 

If fire occur the insured shall give immediate notice of any loss, 


Etc., while the policy in the present case omits the word “imme- 
diate.” Probably the omission of this word is a clerical error in 
copying the policy in the transcript, but the omitted word is not 
regarded as material to this case, as without it the proper con- 
struction of the provision as it stands would probably require 
the notice to be given within a reasonable time. So construing 
it, what effect will the omission to give the notice of loss and to 
furnish proofs of loss have upon the rights of the insured? In 
the case referred to above, it was contended that the failure of 
the assured to make proofs of loss required by the policy within 
the time thereby provided wrought an absolute forfeiture there- 
of, and released the insurer from all liability thereon. The court 
said: “Unfortunately for this contention, it is founded upon a 
false premise. The provision of the policy sued upon herein 
requiring the assured to make proofs of loss within sixty days 
after the fire does not provide that such policy shall become void, 
forfeited, or annulled upon a failure to furnish such proofs of 
loss within the prescribed time, and such is not the legal effect of 
said contract between the parties. Taken in connection with 





1904. } Hartford Fire Ins. Co. vs. Redding et al. 1005 


another provision of said contract of insurance, the only effect of 
a failure to furnish the prescribed proofs of loss within the re- 
quired time, when such failure has not been excused or waived, 
is that it postpones the date when the amount of the loss becomes 
due and payable, and consequently postpones the time within 
which suit may be brought thereon; another part of the policy 
providing that the amount due upon the policy shall be payable 
sixty days after satisfactory proofs of loss have been received by 
the company.” The effect of a failure to give the notice of loss 
immediately or within a definite time was not considered in that 
case, but we think it is governed by the same principles. The 
provision requiring notice of loss is of the same nature as that 
requiring proofs of loss; the two are used in the same connection 
in the policy; and, while each constitutes a condition to the right 
to sue, and must be performed, if not waived, before suit can be 
instituted, it is nowhere provided that a failure to perform them 
within the time specified shall release the company from liability 
or render the policy void. There are many provisions in the 
policy requiring the performance by the insured of stipulations 
relating to the insurance after as well as before the loss, the non- 
performance of which, it is expressly stated, will render the 
policy void or release the company from liability; but no such 
effect is stipulated for failure to give the notice and make the 
proofs within the required time. Many authorities can be found 
which require the notice of loss to be made within the time speci- 
fied, but the same authorities also hold the same rule with re- 
spect to proofs of loss. We think the same principles which up- 
hold the rule announced in Indian River State Bank vs. Liverpool 
& London & Globe Ins. Co., supra, require a like holding with 
respect to the notice of loss. In Ermentrout vs. Girard Fire & 
Marine Ins. Co. (63 Minn., 305), and other Minnesota cases, it 
was held that the failure to comply with the requirement to give 
immediate notice was a condition precedent to the company’s 
liability; but in Mason vs. St. Paul Fire & Marine Ins. Co. (82 
Minn., 336) the previous cases are referred to, and the doctrine 
announced that the result stated does not apply to the Minnesota 
standard policy, because that policy does not provide that a fail- 
ure to give notice or make the proofs within the time stated shall 
invalidate the policy or work a forfeiture of the rights of the 
insured, and that the failure to comply with the requirement 
within the time stated will simply postpone the day of payment. 
See, also, Peninsular Land Trans. & Mfg. Co. vs. Franklin Ins. 
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Co., 35 W. Va., 666; Coventry Mutual Live Stock Ins. Ass’n vs. 
Evans, 102 Pa., 281; Hurt vs. Employers’ Liability Assur. Corp., 
Ltd., of London, England (C. C.), 122 Fed., 828. 

Having ascertained the proper construction of the provisions 
of the policy respecting notice and proofs of loss, we will consider 
the objections urged to the amended declaration, with respect to 
these matters. The declaration attempts to set out the legal 
effect of the policy, and it also makes the policy itself a part of 
its averments. It is contended that there is a variance between 
the alleged legal effect and the instrument itself, properly con- 
strued. The variance, it is thought, arises upon a comparison of 
the language of the declaration that the defendant promised to 
pay “sixty days after notice and proof of such loss furnished to 
the said defendant,” and the stipulations of the policy, which, i 
is claimed, when properly construed, require it to pay sixty days 
after the notice of loss and proofs of loss, rendered in accordance 
with the terms of the policy; i. ¢., notice of loss given immedi- 
ately or within a reasonable time, and proofs of loss rendered 
within sixty days after the fire. As we have already shown, this 
is not the proper construction of the contract. The suit was 
begun February 19, 1901. The fire is alleged to have occurred 
August 21, 1900. The declaration alleges that proofs of loss 
were rendered more than sixty days prior to the commencement 
of the suit, which would show that they were rendered prior to 
December 19, 1900, or within four months of the fire. Even if 
no other notice of the loss was given, except the proofs of loss 
so alleged to have been furnished, the declaration shows that the 
proofs were of such a nature as to give “notice of the loss,” and, 
as these proofs were furnished long before the contract limita- 
tion upon the suit expired, it was sufficient to authorize recovery 
in this case. The alleged variance between the allegations of the 
declaration and the terms of the policy made a part thereof does 
not exist, if the construction we have placed upon the policy is 
correct. 

Another objection to the declaration is that it appears there- 
from that, after the issuance of the policy sued on, another policy 
was obtained from the Home Insurance Company for a like 
amount; that no permission to take such additional policy was 
indorsed in writing upon the Hartford policy, as appears from an 
inspection of the latter, made a part of the declaration; and that 
consequently the policy became void, under that clause which 
reads :— 
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This entire policy unless otherwise provided by agreement 
indorsed hereon or added hereto shall be void if the insured 
now has or shall hereafter make or procure any other contract 
of insurance whether valid or not on property covered in 
whole or in part by this policy. 

The declaration, as amended, alleges that the additional policy 
was obtained in April, and that defendant had due notice and 
proof of the additional insurance, and made no objection thereto. 
If the defendant had notice of the additional insurance, and made 
no objection thereto, it must be held to have given its consent 
thereto. By its failure to object after notice of the fact, the in- 
sured was led to rely upon the validity of its policy, and it cannot 
now, after a loss, when it is too late for the insured to obtain 
other insurance, be permitted to repudiate its liability upon the 
ground stated. This allegation shows a waiver of the provisions 
of the policy requiring that the permission for such additional 
insurance be indorsed on or added thereto—a proposition which 
we discuss under another assignment of error—and therefore the 
objection to the declaration now being considered is not tenable. 


The fifth ground of the demurrer complains that the declara- 
tion does not aver performance of conditions precedent gener- 
ally, nor particularly the performance of each and every condi- 
tion precedent, nor set up excuse for non-performance. We 
have shown that the amended declaration does allege the issu- 
ance of the policy, the payment of the premium and the loss, and 
that it sufficiently alleges performance of the provisions requiring 
notice and proof of loss, and waiver of the requirement that per- 
mission for other insurance must be indorsed on the policy, if 
that can properly be considered a condition precedent. In addi- 
tion to these special allegations, the declaration alleges generally 
that plaintiff “has fully complied on her part with all the condi- 
tions of said contract of insurance.” If there are other condi- 
tions precedent not embraced in these averments, they do not 
now occur to us, and none were pointed out either in the oral 
argument or briefs. 


The defendant, after its demurrer was overruled, filed two 


pleas, in substance as follows: First. That the policy sued on 
contains a provision that 


If fire occur the insured shall give immediate notice of any loss 
thereby in writing to this company, and defendant avers that 
the notice so required was not given in writing or otherwise. 


Second. That the policy sued on provides 
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That the insured within sixty days after the fire, unless such 
time is extended in writing by the insurance company, shall 
render a statement to the insurance company, signed and 
sworn to by the insured, stating the knowledge and belief of 
the insured as to the time and origin of the fire, and defendant 
avers that the time was not extended and the statement so re- 
quired was not rendered. 


After plaintiffs’ demurrer to these pleas was overruled, they 
filed their replication thereto, alleging, substantially, that on De- 
cember 17, 1900, they sent by mail to defendant a statement in 
writing signed and sworn to by Ida H. Redding; the insured stat- 
ing therein, among other things, “that the fire by which the 
insured building was destroyed occurred about 11 p. m., August 
21, 1900, originating in the roof or attic of said building, but how 
said fire originated, or the cause thereof, was to said insured en- 
tirely unknown; that said fire did not originate by any act, de- 
sign or procurement on the part of said insured, or in conse- 
quence of any iraud or evil practice done or suffered by the 
insured, and that any other information required by defendant 
would be furnished on call;” that said written statement so 
signed and sworn to by insured was received by defendant, and by 
it retained until the 24th day of December, A. D. 1900, and then 
returned to plaintiffs with the objections only that the same had 
not been furnished within sixty days after the fire occurred, and 
no other or further information was called for by the defendant. 
The defendant deniurred to this replication, and the order over- 
ruling it is assigned as error. 

It is beyond question that the written proofs of loss which the 
replication alleges were delivered to defendant in December, 
after the fire in August, were a sufficient “notice of loss:” Weed 
vs. Hamburg-Bremen Fire Ins. Co., 133 N. Y., 394, text 407; 
Purcell vs. St. Paul Fire & Marine Ins. Co., 5 N. D., 100, text, 
112. And as we have already seen, the failure to give this notice 
immediately did not invalidate the policy, but merely postponed 
plaintiffs’ right to sue. The replication was, therefore, a com- 
plete answer to the first plea. 


The objection to the replication, as applied to the second plea, 
is that the insured did not state in the proofs of loss her belief as 
to the origin of the fire. It does not appear that the insured 
had any belief as to the origin of the fire which she could state. 
She does state the time of the fire, and that it originated in the 
attic; but how it originated, or the cause thereof, she swears 
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was entirely unknown to her. She then proceeds to state her 
knowledge that it did not originate through her procurement, or 
in consequence of any fraud or evil practice done or suffered by 
her. There is no intimation anywhere that she had any belief 
upon the subject, and it affirmatively appears that she had no 
knowledge of any fact upon which to base a belief. We think 
the statement rendered substantially complies with the require- 
ments of the policy: McNally vs. Phoenix Ins. Co., 137 N. Y., 
389; Howard Ins. Co. vs. Hocking, 115 Pa., 415; 13 Am. & Eng. 
Ency. of Law, p. 336. An offer to furnish other information, if 
desired, was made; and as the company did not avail itself of 
that offer by asking other information, according to the allega- 
tions of the replication, it seems evident that it did not regard the 
absence of the statement of belief as material at that time. 


It is contended that the replication is a departure from the 
declaration, but we think otherwise. The declaration alleges 
performance with respect to the notice of loss and proofs of loss, 
the pleas deny the allegations of performance, and the replication 
merely reiterates performance, setting forth the facts at length. 
The replication does not sect up waiver, but performance, in ac- 
cordance with the interpretation we put upon the provisions of 
the policy. 

Nearly a year after the pleas above considered were filed, the 
defendant filed its third plea, alleging that “it is provided in the 
contract sued on, 


This entire policy unless otherwise provided by agreement 
indorsed hereon or added hereto shall be void if the insured now 
has or shall hereafter make or procure any other contract of 
insurance, whether valid or not, on property covered in whole 
or in part by this poiicy; , 

“And detendant avers that after said policy was issued ; to wit, om 
the 18th day of April, A. D. 1900, the insured, Ida H. Redding, 
procured another contract of insurance on the property covered 
by the policy sued on, issued by the Home Insurance Company, 
which other insurance was not provided for by agreement in- 
dorsed on or added to said policy sued on.” The plaintiffs filea 
their replication to this plea, and defendant its demurrer to the 
replication; and thereupon, by agreement of parties, a jury was 
waived, and the cause was submitted to the judge upon an agreed 
statement of facts, to be decided in vacation. This agreement 
was made November 20, 1902. On December 2d, following, 


plaintiffs moved the court for leave to withdraw their replicatior 
Vou. XXXIII.—64. 
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to the third plea, and for leave to withdraw from the written sub- 
mission and stipulation entered into November 20, 1902; basing 
the latter application upon the fact that other material testimony 
on behalf of plaintiffs had been discovered since the making of 
the agreement for submission, and because the pleadings, evi- 
dence and stipulations then on file did not fully and fairly present 
to the court the facts as they really existed. At the hearing it 
was shown that, within five days after the written agreement was 
entered into, plaintiffs notified defendant that they had discov- 
ered the existence of material facts not embraced in the written 
agreement, and requested that the additional matter be embraced 
in the agreed statement of facts. Counsel declined to accede to 
the request, and thereupon the motion to withdraw from the 
submission was made. The motion was resisted principally be- 
cause the additional matters could have been known to plaintiffs’ 
counsel before the submission if he had exercised due diligence 
to ascertain them. The court granted the motion to withdraw 
plaintiffs’ replication to the third plea, and also permitted plain- 
tiffs to withdraw from the written submission, and to file new 
replications to the third plea, and these rulings are assigned as 
error. 

Under our very liberal statute of amendments, the court had 
ample power to permit plaintiffs to withdraw their replication 
and to file others. The matter rested very largely in the discre- 
tion of the court, and no abuse of discretion is shown. 

Nor do we perceive any impropriety in the ruling permitting 
plaintiffs to withdraw from the written stipulation. As defendant 
would not consent to amend the agreed statement of facts so as 
to embrace the additional matters which plaintiffs desired to in- 
corporate therein, and as the court had not rendered its decision 
in pursuance of the stipulation, it was proper to permit plaintiffs 
to withdraw from the stipulation, in order that the case might 
take its regular course before a jury, and the parties thereby 
have an opportunity to present all pertinent facts. The defendant 
was not deprived of any substantial right by the order. It had 
not been misled to its disadvantage, nor put to any trouble or 
inconvenience, between the date of the submission and the plain- 
tiffs’ motion to withdraw. The mere fact that plaintiffs might 
have discovered the new matter, by the exercise of proper dili- 
gence, before they agreed to the submission, does not, as a mat- 
ter of law, deprive them of the privilege of withdrawing from the 
submission, for the case had not been decided by the court, and 
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therefore the strict rule of diligence applicable to new trials for 
newly discovered evidence does not apply. The court had power 
to make the order, the matter rested in its discretion, and no 
abuse of discretion is shown: 20 Ency. Pl. & Pr., p. 670. 

The replication to the third plea filed by plaintiffs in pursuance 
of leave granted alleges, among other things, that on October 15, 
1899, plaintiff Ida H. Redding applied to the local agent of the 
defendant, who was also the local agent of the Aitna Fire Insur- 
ance Company, for insurance on the building; that the agent had 
authority, on behalf of the companies, to examine the building, 
fix its insurable value, write, countersign and issue policies 
thereon, and to collect and receive the premium; that he exam- 
ined the building, fixed the insurable value at $3,000, issued to 
plaintiff the policy sued on, and a like policy in the AXtna Insur- 
ance Company, and thereupon, in discharge of his duty, gave 
defendant immediate notice in writing of the $1,500 additional 
insurance; that defendant, with full knowledge and notice of the 
existence of the additional insurance, consented to and accepted 
the risk, with the purpose and intent that same should be concur- 
rent with additional insurance of $1,500, and not avoided thereby, 
and with purpose and intent to waive and forego any and all 
benefit of said provisions and conditions; that, in faith thereof, 
and with the sole purpose of procuring such insurance to be con- 
current with additional insurance on said building to the amount 
of $1,500, and not otherwise, the plaintiff paid and defendant re- 
ceived the premium, amounting to the sum of $60; that after- 
wards, on April 18, 1900, the AXtna Insurance Company canceled 
its policy, and, in lieu and place thereof, the same agent, who 
was also the agent of the Home Insurance Company, wrote, 
countersigned, issued and delivered to plaintiff Ida H. Redding 
the policy of the last-named company, for $1,500, mentioned in 
defendant’s plea; that afterward, on December 24, 1900, plaintiff 
Ida H. Redding, in her sworn proofs of loss then furnished de- 
fendant, notified and fully advised it of the policy for $1,500 in the 
Home Insurance Company, and the defendant then and there 
made no claim that said additional insurance was not provided 
for by agreement indorsed on its policy, and set up no want ci 
knowledge or consent on its part to the existence of said addi- 
tional insurance, and claimed no forfeiture of its said policy by 
reason of said additional insurance, or by reason of any failure to 
comply with the provisions and conditions set up in its said plea; 
and that defendant has made no tender of or offer to return the 
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premium of $60 so as aforesaid paid by plaintiffs to defendant for 
its said policy, but still retains the same. The defendant de- 
murred to this replication, but the court overruled it, and this 
ruling is assigned as error. 

It is contended that the replication is a departure from the dec- 
laration. The declaration alleges that defendant had notice ci 
the additional insurance, and facts showing a waiver with respect 
to the provisions relating to indorsement on the policy of per- 
mission for such additional insurance. The plea does not trav- 
erse this allegation of waiver, nor deny that defendant had notice, 
but asserts merely that the permission for other insurance was not 
indorsed upon the policy. The replication reiterates waiver, and 
alleges specifically the facts which it is claimed constitute such 
waiver. The plea is not directly responsive to the material alle. 
gations of the declaration, and for that reason might, perhaps, 
have been held bad upon demurrer; but the replication consti- 
tutes no departure from the declaration, as both allege waiver. 

It is also contended that plaintiff, having already filed one 
replication taking issue upon this plea, could not be permitted to 
file another, the argument being that, while the statute (section 
1063, Rev. St., 1892) permits more than one plea to be filed to 
the declaration, the same indulgence was not, and could not with 
safety be, extended to replications. Section 1059 (Rev. St., 1892) 
provides that a plaintiff ‘may file as many replications or subse- 
quent pleadings to any pleading of the defendant as he may de- 
sire,” and this language fully answers defendant’s contention, 
without further comment. 

The principal contention, however, relates to the sufficiency of 
the allegations of the plea to show a waiver of the provision of 
the policy requiring the company’s permission for additional in- 
surance to be indorsed on or added thereto; and it is strenuously 
insisted that the decision of the Supreme Court of the United 
States in Northern Assur. Co. vs. Grand View Building Ass’n 
(183 U. S., 308) conclusively decides that question in favor of 
defendant. The provisions of the policy construed in that case, so 
far as the question now being considered is concerned, are very 
similar to the provisions invoked by defendant, contained in the 
policy sued on in this case. In that case the jury found that, 
when the policy was issued, other insurance upon the property 
was in existence; that the agent who issued the policy was re- 
cording agent of the company, having authority to countersign 
and issue policies, to accept fire insurance risks in its behalf, and 
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to collect and receive premiums therefor; that the agent knew 
of the other insurance when he issued the policy; and that no 
consent for such additional insurance was indorsed on the policy. 
It further appeared that knowledge of the additional insurance 
was never communicated to the company until proofs of loss 
were made, and that the company immediately upon receipt of 
such information denied any liability on that ground, and ten- 
dered the insured the premium paid by him. The court held that 
the agent’s authority in matters of waiver of conditions was 
limited to the method designated—that is, by indorsements on, 
or written additions to, the policy—and that, as knowledge of the 
additional insurance was never acquired by the company until 
the loss occurred, when it immediately denied iiability because of 
such additional insurance, and tendered the insured the premium, 
the company was not liable for the loss. This decision is directly 
in conflict with the opinions of many other courts and text- 
writers, and several courts, since it was rendered, have refused to 
follow it: Thompson vs. Traders’ Ins. Co. of Chicago, 169 Mo., 
12; Orient Ins. Co. vs. McKnight, 197 Ill., 190. See, also, Clem- 
ent on Fire Insurance as a Valid Contract, p. 413. 

We do not think the decision in that case, even if it is correct, 
controls the present one. Here we have not simply the knowl- 
edge of the local agent that the additional insurance existed, but 
the knowledge of the company itself, which, with such knowl- 
edge, accepted the premium, and thereby gave its consent to the 
additional insurance. Knowing that the additional insurance 
existed, and that its consent thereto was required by the terms o! 
its policy to be indorsed thereon in order to render its contract 
valid, it was its duty to so indorse it, or decline to accept the pre- 
mium which it knew was being paid for a supposed valid policy. 
The insured had no authority to indorse such consent on the 
policy, and, if the company intended to act fairly and honestly, 
and not to perpetrate a deliberate fraud, by accepting the consid- 
eration for its contract, known to be void, good faith required it 
either to indorse the policy, or to waive the provision requiring 
such indorsement. We cannot suppose that a fraud was intended 
by the company, and the only reasonable conclusion is that, by 
accepting and retaining the premium with knowledge of the ad- 
ditional insurance, it intended to waive the provision referred to: 
Clement on Fire Insurance as a Valid Contract, pp. 418, 428. In 
Tillis vs. Liverpool & London & Globe Ins. Co., supra, we held 
that provisions of this nature might be waived, and the decision 
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of the Supreme Court of the United States above referred to 
admits that this is so, provided the waiver is made by an officer 
having authority. See, also, to the same effect, AXtna Life Ins. 
Co. vs. Frierson, 51 C. C. A., 424; Gwaltney vs. Provident Sav- 
ings Life Assur. Soc., 132 N. C., 925: Wheaton vs. Ins. Co., 9 
Am. St. Rep., 235; Kerr on Insurance, p. 238. It is insisted, 
however, that the replication does not allege that the company 
knew that the agent had failed to indorse its consent to the addi- 
tional insurance on the policy when it accepted the premium. 
We do not regard such knowledge material to the question in 
hand. Knowledge of the additional insurance was the important 
thing, and, with such knowledge, the company’s plain duty re- 
quired it to see that the proper indorsement was made on the 
policy if it elected to retain the premium, and, making no effort 
to perform that duty, it must be held to have waived the matter 
of indorsement. This is the reasonable view, and the only one 
consistent with fair dealing. 


We have thus far treated the matter as if the policy mentioned 
in the plea constituted the additional insurance which existed at 
the time the policy in suit was issued, but the fact is not precisely 
that. The insurance in force when the policy was issued con- 
sisted of a policy in the AXtna, which was afterward canceled, and 
another issued in lieu thereof in the Home. The latter policy, 
however, was merely a substitute for the former, being issued for 
the same amount. We are of opinion that this substitution of 
one policy for the other does not constitute a breach of the con- 
dition against other insurance, for the defendant, by accepting the 
premium for the policy in suit with knowledge of the additional 
insurance then existing, thereby gave its consent for additional 
insurance to the amount then in existence for the full period of its 
own policy. The mere substitution of one policy for another of 
the same amount was permissible under that consent. See Stage 
vs. Home Ins. Co. of the City of New York, 76 App. Div., 509. 
Evidently the defendant did not regard the Home policy as having 
been taken without its consent, for, according to the allegations 
of the replication, it made no objection to the proofs of loss on 
that account, and in its plea there is no denial that it had due no- 
tice of the additional insurance. 


Several objections to testimony offered at the trial were inter- 
posed by defendant, which we will now consider. The proofs of 
loss were objected to on several grourds which have been dis- 
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posed of in what has been said in considering other assignments 
of error. 

For the purpose of proving defendant’s knowledge of the ad- 
ditional insurance, the daily report sent by its agent to the de- 
fendant on the day the policy in suit was issued was introduced 
in evidence by the plaintiffs, over certain objections interposed 
by defendant. This daily report was,made up in pursuance of 
instructions to the agent to “give full copy of the policy,” as well 
as other information, and it gives the written portions of the 
policy issued, with the indorsement slips. In answer to questions 
propounded, the agent stated that the company had no other 
policies in or on the same building, but in another place he stated 
there was $1,500 additional insurance on the property; and, be- 
ing required to name companies, amounts and rates, he stated, 
“Hartford,” which was evidently a clerical error, in view of his 
other statement already referred to. It is contended that this 
report did not advise the company that here was any additional 
insurance upon the property, and even if it did, the additional in- 
surance was stated to exist in the same company, which was not 
the truth. We think the report clearly advises the company that 
there was $1,500 additional insurance. Besides, the plea does not 
deny the fact of knowledge. The conflicting statements in the 
daily report about its being in the same company put the defend- 
ant upon notice that some mistake had been made as to this 
matter, and it could easily ascertain by reference to its own rec- 
ords which statement was true. There was no uncertainty as to 
the fact that other insurance existed, which was the important 
matter for the company to know. The name of the company 
carrying the additional insurance was not required by the policy 
to be stated in the written consent. There was no error in ad- 
mitting in evidence the daily report. 

The court gave the general charge to find for the plaintiffs, to 
which an exception was taken. The defendant introduced no 
testimony and, without incumbering this opinion with a further 
statement of the facts, we think it sufficient to say there was no 
error in giving the charge. The judgment is affirmed. 

Shackleford and Whitfield, JJ., concur. 

Taylor, C. J., and Hocker, J., concur in the opinion. 

Cockerell, J., being disqualified, took no part in the decision of 
this case. 
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SUPREME COURT OF MICHIGAN. 


EXCELSIOR FOUNDRY CO. 
v8. 
WESTERN ASSUR. CO.* 


The policy on a factory provided that it should be void in case of change 
of interest, title or possession. The land was held by insured under a 
partly paid land contract. Subsequently the insured contracted to 
sell the factory and reassign the land to the grantor. Part of the 
consideration was paid, and the contract was reassigned, and a bill 
of sale for the factory executed and given to a third party for de- 
livery upon payment of the balance, when it was agreed that title 
should pass. The fire occurred before the delivery had been made. 


Held, That the policy was avoided by the change of interest. 


Error to Circuit Court, Bay County. Action by the Excelsior 
Foundry Company against the Western Assurance Company. 
Judgment in favor of defendant, and plaintiff brings error. 


T. A. E. & J. C. Weapock, for Appellant. 

CHAMBERLAIN & GuISE (M. L. CourTRIGHT, of counsel), for 
Appellee. 

MooRE, J. 

This is a suit to recover an insurance loss. The circuit judge 
directed a verdict in favor of defendant. The plaintiff brings the 
case here by writ of error. 

It is conceded that, if anything is due plaintiff, it is the sum of 
$870 and interest. The insurance policv contains a provision 
that the policy shall be void 

Ii any change, other than death of an insured, take place in the 

interest, title or possession af the subject of insurance, 

Etc. The sole question is whether, after the policy was obtained, 
there was such a change in the interest of the insured in the 
property at the time of the fire as to relieve the defendant from 
liability. There is not much dispute about the facts. When the 
policy was obtained the land on which the buildings stood was 
held by plaintiff under a partly paid land contract from Frank 
W. Wheeler. Mr. Wheeler entered into negotiations for the pur- 
chase of plaintiff’s plant, resulting in the making of the following 
paper :— 

Know all men by these presents, that at a regular meeting 


* Decision rendered, January 26, 1904. 











1904.) Excelsior Foundry Co. vs. Western Assur. Co. 1017 


of the stockholders of The Excelsior Foundry Company, held 
at West Bay City, Mich., on the 12th day of June, 1899, the 
following resolution was unanimously adopted by the stock- 
holders of this company ; to wit :— 

“Resolved, that the directors of this company be, and they 
are hereby authorized and directed to sell and convey all of the 
propertv including the plant, machinery, tools, etc., belonging 
to this company, by bill of sale and other instruments of con- 
veyance, and to assign the contract for the purchase of Block 
four of F. W. Wheeler & Co.’s Second Addition to West Bay 
City, thus conveying all of the assets of this company, except- 
ing its bills and accounts receivable, and certain stock and ma- 
terials on hand, at and for the sum of $20,000.00.” 

And whereas, subsequently, and on the same day, at a meet- 
ing of the directors of said company, duly called, the following 
resolution was unanimously adopted :— 

“Resolved, that this company accept the proposal of Mr. 
Frank W. Wheeler to purchase its plant, and all of its tools, 
machinery and appliances, and take a reassignment to him, or 
his nominee, for its contract for the purchase of Block four, F. 
W. Wheeler & Co.’s Second Addition to West Bay City, being 
all of its assets, excepting bills and accounts receivable, and its 
stock of merchandise, which stock was not inventoried, all of 
such property to be sold to Frank W. Wheeler, or his nomi- 
nee, for the sum of $20,000.00.” 


Now, therefore, in consideration of the premises, and of the 
sum of twenty thousand dollars ($20,000.00) to it in hand paid 
hy Frank W. Wheeler, the receipt of which is hereby confessed 
and acknowledged, and in pursuance of the resolutions of the 
shareholders and directors of this company, the Excelsior 
Foundry Company does hereby sell, assign, transfer and set 
over unto the said Frank W. Wheeler all of the following 
property; to wit :— 

The buildings occupied by it and situated in Block four of 
F. W. Wheeler & Co.’s Second addition to West Bay City; all 
machinery, tools and appliances of every kind, name and de- 
scription now in said buildings; the contract interest from F. 
W. Wheeler & Co. of said block four, and all shop rights and 
other rights and licenses belonging to it, and all other prop- 
erty of every name, kind and description belonging to this 
company, excepting bills and accounts receivable, account 
books and all stock or merchandise now in and about said 
premises, consisting of pig and scrap iron and coke, etc., it 
being the intention of this bill of sale to convey to said grantee 
all of the property of this company whatever, except such as 
was not shown on the inventory furnished Messrs, Punt & 
Logan on June 3, 1899. 

The Excelsior Foundry Company covenants ial agrees it 
has a good, perfect and unincumbered title to said assets 
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hereby conveyed, and that the same are free and clear from 
any liens or incumbrances whatsoever, and that it will warrant 
and defend the same against all lawful claims whatsoever. 


In witness whereof, the said company has hereunto set its 
corporate seal and its hand by the hand and seal of its vice- 
president and secretary, who are duly authorized to execute 
the same by virtue of said resolutions. The Excelsior Foundry 
Co., by Charles T. Wilkes, Vice-President. [L. S.] W. H. 
LeFevre, Secretary. [L. S.] 


Signed, sealed and delivered in presence of William Burnett, 
W.C. Penoyer. [Seal.] 

The secretary of the company testified: That on the 16th of 
June this bill of sale was delivered to Mr. Wheeler, and he re- 
ceived for the company a check of $10,000, and Mr. Wheeler’s 
three-months’ note for $10,000, secured by an equal amount 
of stock as collateral. The following entries were made in the 
journal of plaintiff company :— 

1899, June 16th, Shipyard Trust Deal by F. W. Wheeler’s 
three-months’ note, at 6 per cent, to be secured by equal 
amount of American Shipbuilding’s preferred stock as col- 
lateral, the same being in full for foundry plant. 

“@. Will you turn to the item that treats of the cash that was 
received? A. Same date: ‘Ship Trust Deal, F. W. Wheeler and 
James Hoyt on account of sale of foundry plant, ten thousand 
doilars.’” He further testified that he was instructed to take 
the bill of sale to Detroit, and, upon payment of the considera- 
tion in full, to deliver it to the necessary parties. At the time 
this bill of sale was made, the land contract held by the plaintiff 
from Mr. Wheeler was reassigned to him. Mr. Wheeler made 
a warranty deed of property which included the land mentioned 
in the land contract to the West Bay City Shipbuilding Com- 
pany. This deed was dated June 14, 1899, and was put upon 
record June 17, 1899. The $10,000 note was paid to the plaintiff 
company July 28, 1899. The secretary afterward modified his 
statement so as to say the bill of sale was handed to Mr. Wheeler, 
and then to Mr. Hoyt, to be by him delivered to Mr. Wheeler 
when the note was paid, and that the title was not to pass until 
the note was paid. The record shows that $20,000 was all the 
property was worth. 

Mr. Hoyt testified: “Mr. Le Fevre wanted to know whether 
or not he would be assured in the possession of his foundry, so 
that he could carry out his contract that he had for the construc- 
tion of a vessel that was then in process of construction at the 
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yard, and which, under the terms of Mr. Wheeler’s arrangement 
with us, Mr. Wheeler himself was to complete. The bill of sale 
was then shown me by Mr. Le Fevre, and Mr. Le Fevre then 
took me one side and stated to me the fact about the uncom- 
pleted contract, which he did not expect to get through until Au- 
gust Ist, and also stated to me that only one-half of the purchase 
price was paid in cash that day, and a note was given for the 
balance; and he intimated that he wanted to be sure he was 
going to have possession of his foundry in order to complete his 
contract. I told him at once that I would take the bill of sale, 
and that it should not be delivered to Mr. Wheeler at all; that it 
would be delivered to me, as the representative of Mr. Le Fevre; 
that I would hold it; that I would not deliver the bili of sale to 
Mr. Wheeler until Mr. Wheeler’s note was paid, and until Mr. Le 
Fevre had been left in possession of these premises until he could 
complete his contract. I said: ‘If you can trust me, it will be 
entirely safe. I will not make that delivery. I will hold the bill 
of sale. Mr. Wheeler shall not have it at all. I will keep it.’ Mr. 
Le Fevre immediately said he was satisfied. I took the bill of 
sale, put it in my pocket, and this is the original bill of sale, and I 
have had it ever since”—and that it was understood the title 
should not pass until the delivery of the bill of sale. Mr. Wheeler 
testified substantially to the same thing. 

The fire occurred July 8, 1899. 

It is said that, in construing an insurance contract, when doubt 
arises, that construction most favorable to the insured should 
be applied. Counsel say: “A provision in a policy forfeiting 
same incase of sale or transfer must be strictly construed 
against the company: Kempton vs. Ins. Co., 62 Iowa, 83. The 
same rule applies to provision for forfeiture in case of change of 
interest, title or possession: Erb vs. German-American Ins. Co., 
98 Iowa, 606; Arkansas Fire Ins. Co. vs. Wilson (Ark.), 55 S. 
W., 933. The title, by the agreement of the parties, remained in 
the plaintiff. There was an agreement to sell, and a payment on 
account. By an understanding of the parties, no title was to pass 
until the last penny of payment had been made, and until plain- 
tiff should have completed a certain construction contract. On 
the question of change of title, the test usually applied by courts 
is whether or not the vendee under the contract could have en- 
forced a specific performance: Ostrander on Fire Insurance, 
§ 65; and cases cited.” They also cite many other cases. 

The cases, as a rule, do not aid in reaching a conclusion in this 
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case, because the conditions in the policy are not the same, or 
the facts are not the same. In a note to Morrison’s Adm’r vs. 
Ins. Co. (59 Am. Dec., at page 306) there is a classification of the 
clauses in insurance policies in restraint of alienation. The sec- 
ond class of policies mentioned are those containing a clause re- 
stricting a transfer, change or determination of the interest of 
the insured in the property insured. At page 308 it is said of 
this class that the generally accepted interpretation is that the 
whole interest of the insured must pass, and while an insurable 
interest remains he may recover. ‘To the same effect is the opin- 
ion in Grable, Trustee, vs. Ins. Co., 32 Neb., 645. There are 
many cases which hold a contrary doctrine. In Gibb et al. vs. 
Fire Ins. Co. (59 Minn., 267) the language of the policy is, word 
for word, the same as in the policy in this case. The policy of 
insurance was issued February 29, 1892. The insured gave a 
land contract March 23, 1892, agreeing, upon the payment of 
$2,500, to convey by warranty deed the property. Three hundred 
dollars was paid down, and $50 every sixty days thereafter. The 
fire occurred February 28, 1893. The plaintiff claimed that, as 
he was the owner of the legal title, he could recover. In dispos- 
ing of the case, the court said: “It is contended by appellant 
that by the transactions with Kelly there took place a change in 
the interest, title and possession of Gibb, and the condition 
against any such change was broken, and the policy avoided as 
to him. It seems to us that there was a breach in the condition 
against any change of interest. It is not claimed by respondents 
that there was any waiver of this condition, and the authorities 
cited by counsel are nearly all cases where the breach claimed 
was not of a condition against a change of interest, but a change 
of title. It is held by the great weight of authority that, where 
the condition is against any change in the title, there is no 
breach unless there is a change in the legal title; that, as long as 
the insured retains the legal title and an insurable interest in the 
premises, the policy is not avoided by a transfer of the equitable 
title or of equitable interests. But we cannot apply this doctrine 
to a condition against any change of interest. The terms are not 
synonymous, as contended by counsel. The word ‘interest’ is 
broader than the word ‘title,’ and includes both legal and equi- 
tabie rights. It is not necessary to consider the question of the 
change of possession, except so far as it has an influence on the 
change of interest by strengthening and fortifying the interest 
acquired by Kelly. This disposes of the case.” In the case of 
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William Skinner & Sons Co. vs. Houghton et al. (Md., 48 Atl., 
85) the case of Gibb vs. Ins. Co., supra, is cited with approval. 
A sitnilar clause in a policy is also construed in the same way in 
the case of Ins. Co. vs. Clarke, 79 Tex., 24. See, also, Fire Ass’n 
vs. Flournoy, 84 Tex., 632; Germond vs. Ins. Co., 2 Hun, 540; 
Oil Co. vs. Fire Ass’n, 78 Hun, 373. In Ostrander on Fire Insur- 
ance (2d Ed., at page 245) it is said: ‘Where the policy provides 
that it will become void whenever any change takes place in the 
title, interest or possession of the property insured, it is not 
necessary, to create a forfeiture, that an actual sale should be 
made. A change of interest or possession will often occur while 
the legal title will continue unchanged. The underwriter is alone 
concerned in the protection of the property, and these provisions 
of the insurance contract have no other purpose than to secure 
guaranties of good faith on the part of the insured. When a 
risk is accepted, it may be fairly presumed that the company tak- 
ing the hazard has ascertained and considered carefully all im- 
portant facts and circumstances affecting its character, and are 
satisfied to undertake the venture; but, to prevent anything from 
being concealed that ought to be disclosed, the validity of the 
policy is made contingent on a full and truthful expression of 
certain facts, which the policy specially mentions, and which the 
company deems material for its understanding of the risk, and for 
a basis of its judgment in regard to whether it should be accepted 
or declined. The character of the hazard being established to 
the satisfaction of the insurer, its next concern is that no material 
change shall take place without its consent, and this, too, is pro- 
vided for by the terms of the policy. The insurer cannot watch 
its many ventures. They are often remote and widely scattered, 
and besides, too, the greatest dangers that menace property are 
those that are frequently hidden from public scrutiny. The only 
practicable plan, therefore, of preserving the status of the risk, is 
to make the validity of the policy depend upon the insurer being 
informed of any material changes made, and its consent obtained. 
In most cases the insured is constantly apprised of the situation 
of his property, while the company which has assumed the whole 
responsibility in case of loss has its office in a distant city, and is 
entirely without the means of information. The necessities of 
the case are apparent, and the requirements contained in the 
policy in regard to notice and consent are reasonable, and will be 
enforced by the courts with strictness. Mankind has not yet so 
far advanced in morals as to be no longer governed by motives 
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that arise from considerations of personal interest. This fact is 
too well understood to need stating. It is recognized by all, and 
no business undertakings will succeed that are not based upon 
this underlying principle of human conduct. The underwriter 
acknowledges his belief in this general infirmity of the race by 
the careful provision he makes to guard against any motive for 
the destruction of the property he insures. He has learned in the 
lessons of experience that the chances of loss are increased in 
proportion as the interest of the holder of his policy is dimin- 
ished. The Supreme Court of Iowa, in discussing this matter in 
connection with title, very properly said: “The object of the in- 
surance company by this clause is that the interest shall not 
change, so that the assured shall have a greater temptation or 
motive to burn the property, or less interest or watchfulness in 
guarding and preserving it from destruction by fire. Any change 
in or transfer of the interest of the insured in the property, of a 
nature calculated to have this effect, is in violation of the policy ; 
but if the real ownership remains the same—if there is no change 
in the fact of title, but only in the evidence of it, and if this latter 
change is merely nominal, and not of a nature calculated to in- 
crease the motive to burn, or diminish the motive to guard the 
property from loss by fire—the policy is not violated.’ ” 

While there is some conflict in the authorities, we think the 
weight of authority is that, under a policy like the Michigan 
standard policy, any material change in the interest of the insured 
in the property insured will avoid the policy. In this case the 
land contract upon which the buildings were, was reassigned to 
Mr. Wheeler. The insured had been paid $10,000 in cash, and 
had a note for the balance of the purchase price, secured by a 
large block of valuable stock, and the note itself was paid within 
twenty days after the fire. The circuit judge was right in holding 
there had been such a material change in the interest of the in- 
sured as to avoid the policy. 

Judgment is affirmed. The other justices concurred. 





1904.] OU. 8. Fidelity & Guaranty Co. vs. Linehan, Ins. Com. 102% 


SUPREME CUURT OF NEW HAMPSHIRE. 


UNITED STATES FIDELITY & GUARANTY CO. 





v8. 


LINEHAN, INSURANCE COMMISSIONER.* 


Where the statutes provide that if a foreign company has complied with 
certain statutes, and the commissioner is satisfied that it is a safe 
and reliable company, he shall issue it a license, is not against pub- 
lic policy for such company to combine fidelity and burglary insur- 
ance where there is no statutory prohibition against it, nor is the 
commissioner authorized to refuse a license on the ground that such 
combination is, as a general principle, theoretically unsafe where he 
is satisfied that the company applying is itself safe and reliable. 


Transferred from Superior Court. Mandamus by the United 


States Fidelity & Guaranty Company against John C. Linehan, 
insurance commissioner. 


The plaintiff is incorporated under the laws of Maryland, and 
under authority of its charter is engaged outside of New Hamp- 
shire in the business of a fidelity and surety company and in the 
burglary insurance business. It was licensed to do business as a 
fidelity and surety company in this state on February 17, 1897, 
since which date its license has been renewed continuously, ex- 
cept for a short time after May 29, 1900. On July 16, 1900, and 
on other dates since then, the plaintiff requested the defendant 
to issue to it a license to do a burglary insurance business in 
New Hampshire, in addition to the license to do fidelity and 
guaranty business, and the defendant refused to do so. It has 
complied with all the provisions of the statutes which are pre- 
requisite to the issuance of the license prayed for, if it is entitled 
thereto. 

The defendant, acting in good faith in his capacity as insur- 
ance commissioner, refused to issue a license to the plaintiff com- 
pany. While he believed that, as a general rule, speaking not of 
to-day, but of the future, no company that does a surety business 
in combination with any other business is a safe and reliable 
company, he was satisfied that the plaintiff was a safe, reliable 
company, entitled to public confidence at present, and should 
consider it as such if permitted to do burglary insurance business 
in New Hampshire. He also believed that it would be contrary 
to public policy to permit such a combination of surety and other 

* Decision rendered, September 6, 1904. 
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insurance business in this state. This belief was based upon the 
length of time that must necessarily elapse before the ultimate 
liability on surety bonds can be ascertained, and upon the lack 
of statistics from which to compute the proper relation between 
reserve fund and liability. But he believed this company would 
be able to do its entire business with perfect safety if permitted 
to do burglary insurance business in New Hampshire in addition 
to its other lines, and would continue so, unless the company 
added more hazardous lines than the one now proposed; but he 
objected to licensing this company because he believed that it 
was against public policy, for the reason that the combination 
of surety business with other insurance business was unsafe as a 
general proposition. 


STREETER & HOLLIs, for Plaintiff. 
EASTMAN & Hous, for Defendant. 
WALKER, J. 

The plaintiff is a Maryland corporation, and under its charter 
it is authorized to carry on in combination the business of a 
surety company and that of a burglarv insurance company. Both 
classes of business properly faJl under the general designation of 
insurance. The plaintiff is an insurance company, empowered 
by its charter to do a dual insurance business. But its charter 
does not confer upon it power to engage in business in New 
Hampshire. Such power, if it exists, is derived from the ex- 
pressed or implied will of the Legislature of this state. It is a 
privilege or license which the Legislature may withhold from 
corporations like the plaintiff, organized in other states (Pembina 
Mining Co. vs. Pennsylvania, 125 U. S., 181); but, in the ab- 
sence of express legislation against the exercise of the privilege 
by such corporations, it is generally held that they acquire the 
right by comity, or that legislative silence upon the subject is 
equivalent to permission (2 Mor. Corp., §§ 960, 961; Cowell vs. 
Springs Co., 100 U. S., 55, 59). A state policy may be as thor- 
oughly established in this way as by positive enactment. If the 
Legislature does not see fit to prohibit a foreign corporation 
from carrying its business here, when it is not repugnant to com- 
mon-law principles, it, in effect, declares the public policy of the 
state to be favorable to its engaging in business here. The pre- 
sumption of legislative intention, founded upon the doctrine of 
comity, affords ample evidence in support of that conclusion. 

It is not claimed that there is any legislation in this state which 
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prohibits an insurance company of another state from carrying 
on here the business of a surety company or that of a burglary 
insurance company. In accordance, therefore, with the principle 
above noted, it follows that it is the policy of the state to permit 
companies to engage here in those lines of insurance, restricted 
only by their charter provisions and such regulations or condi- 
tions as the Legislature has enacted relating to the business of 
insurance. By comity they are invested with a qualified right to 
do business here, of which they cannot be deprived except by 
legislative prohibition. These principles have received legislative 
sanction in statutes regulating the business of foreign insurance 
companies and surety companies: Pub. St., 1901, cc. 169, 172. 
Nor has the Legislature furnished evidence of a policy to ex- 
clude insurance companies from the state which combine two or 
more distinct classes of insurance business. In United States, 
etc., Co. vs. Linehan (70 N. H., 395) it was held that a foreign 
surety company may be licensed to transact that business in this 
state, although authorized by its charter to engage in other busi- 
ness. The Legislature had not made the fact that it was author- 
ized by its charter to do several kinds of insurance business con- 
clusive evidence against its right, by comity, to do one kind. In 
Employers’ Assurance Corp. vs. Merrill (155 Mass., 404, 405, 29 
N. E., 529), itis said: ‘‘ Before the vear 1879, foreign companies, 
authorized by their charters to transact more than one class of 
insurance, and admitted here, were not restricted in their opera- 
tions by our statutes; but since the passage of the statute of 
1879 (page 484, c. 130), such companies, with exceptions not 
material to the present case, have been required to elect one 
class or kind of business, and allowed to transact here only that 
class or kind.” And the court further say (page 410, 155 Mass.,. 
page 531, 29 N. E.), that originally “foreign companies, under 
certain conditions not restricting the classes of risks which they 
might write, were allowed to transact business here. A license 
or certificate of authority from the insurance commissioner was 
first provided for by the statute of 1878 (page 93, c. 130, § 6), and 
the foreign company 'to whom it was issued was thereupon ‘au- 
thorized to transact business in this commonwealth,’ and was 
restricted only by its charter.” A similar result was reached in 
People vs. Company (153 Jli., 25), where it was held that, in the 
absence of any prohibition in the statute against the business of 
multiform insurance, the comity that prevails between the states 
permits a foreign corporation to do such insurance in Illinois, 
Vou XXXIII.-65. 
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although the statute of that state does not authorize the forma- 
tion of companies for that purpose. See, also, State vs. Ins. Co., 
39 Minn., 538. By comity the plaintiff acquired the right to carry 
on its dual business in this state, subject to the statutory regula- 
tions imposed upon foreign insurance companies; and its right 
in this respect, until revoked by the Legislature, is as secure and 
stable as though it had been acquired by express grant from that 
body. As the Legislature has, in effect, authorized foreign insur- 
ance corporations carrying on more than one line of insurance 
to exercise their charter powers in this state, subject to certain 
statutory regulations, it is clear that they cannot be excluded by 
the commissioner simply upon the ground that he believes that 
such combinations, as a general rule, are opposed to the public 
interest. If such a company has complied with the prescribed 
regulations, and 


The commissioner is satisfied that the company has the requi- 
site capital and assets, and that it is a safe, reliable company, 
entitled to confidence, he shall grant a license to it to do insur- 
ance business by authorized agents within the state, subject to 
the laws of the state, until the first day of April thereafter :— 
Pub. St. 1901, c. 169, § 6. 


If, upon examination, he finds that the company has complied 
with the requirements of the statute, and he is satisfied that it has 
the requisite capital and assets, and “that it is a safe, reliable 
company, entitled to confidence,” it is his duty to grant the 
license. The finding of these facts in favor of the company ren- 
ders his opinion as to the general nature of the insurance busi- 
ness it is authorized by its charter to do immaterial. The duty 
imposed upon him is to carry out the purpose of the Legislature, 
judicially ascertained, and that purpose does not authorize him 
officially to pass upon the general question of the utility of per- 
mitting foreign insurance companies to do business in this state. 
The nature of the applicant’s business is undoubtedly to be con- 
sidered by the commissioner as evidence upon the question of its 
reliability as a business corporation, and it is conceivable that 
that alone might warrant his finding of the fact of its unreliability. 
Also, the difficulty of computing the ratio between its reserve 
fund and its liabilities is an evidentiary fact bearing upon the 
question of its financial soundness. But when, upon the evidence 
before him, he is satisfied, as he was in this case, that the com- 
pany “was a safe, reliable company, entitled to public confidence 
at present,” that “its methods of business were safe and con- 
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servative,” and that it “would be able to do its entire business 
with perfect safety if permitted to do burglary insurance busi- 
ness in New Hampshire in addition to its other lines, and would 
continue so unless the company added more hazardous lines 
than the one now proposed,” he cannot exclude it on the ground 
that it is theoretically unreliable. If by reason of the dual char- 
acter of its business he was unable to determine the question of 
its reliability, or if he was satisfied that such a business combina- 
tion rendered this company unsafe in fact for public patronage, 
his refusal to grant it a license would seem to have been amply 
justified. The evidence which satisfies him that the company is 
entitled to public confidence shows that his theory that such com- 
panies are not safe and reliable is not of universal application, 
and ought not to be invariably followed. The character of its 
business does not afford conclusive proof that it is unsafe. It 
may be safe in the statutory sense, notwithstanding it does a 
dual business ; and the commissioner’s finding that it is safe and 
reliable, as a matter of fact, renders the objection that it is theo- 
retically unsafe of little practical consequence. However it may 
be with other similar companies, the commissioner finds that this 
company possesses all the statutory requirements for carrying on 
its business in this state, comity favors its admission, and hence 
it is entitled to the license sought as a matter of legal right. It 
only remains for the commissioner to perform the ministerial 
duty of issuing the license, and that duty may be appropriately 
enforced in this proceeding: Boody vs. Watson, 64 N. H., 162; 
Hart vs. Folsom, 70 N. H., 213, 217; Manchester vs. Furnald, 
71 N. H., 153, 158. 
Petition granted. All concurred. 
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SUPREME COURT OF PENNSYLVANIA. 


BROWN 
v8. 
GRAND LODGE A. O. U. W.* 


The by-laws of a benevolent society provided that a beneficiary might be 
a member of insured’s family, or related by blood, or a dependent. 
‘The wife was named as beneficiary, and retained the certificate, but he 
was subsequently divorced and remarried, but continued to support 
her and their children. 


Held, That she was entitled to the fund. 


Appeal from Court of Common Pleas, Allegheny County. 
Action by Mattie Brown against the Grand Lodge of the Juris- 
diction of Pennsylvania, Ancient Order of United Workmen, 
and others. Judgment for plaintiff. Defendants appeal. 


JAMEs S. Younc, for Appellants. 
CHARLES T. Moore, for Appellee. 
MESTREZAT, J. 

John P. Brown was a member of the Good Intent Lodge, No. 
29, of the Ancient Order of United Workmen. It was a bene- 
ficial organization, and on or about October 11, 1877, it issued a 
beneficial certificate to him, insuring his life “in the sum of $2,- 
000, to be paid at his death to Mattie Brown, his wife.” In 1893 
Mattie Brown, the beneficiary, obtained an absolute divorce from 
her husband, and in the same year he married Anna Z. Whaley. 
He died December 22, Igo1, leaving to survive him his widow, 
Anna Z. Brown, three children of the first wife, and one child of 
the second wife. He was also survived by Mattie Brown, the 
beneficiary, to whom he had delivered the beneficial certificate on 
its issuance, and who had since retained possession of it. No 
change was ever made in the name of the beneficiary. After the 
divorce, Mattie Brown’s children lived with her and were under 
her care and protection, and Brown contributed regularly to the 
support and maintenance of his divorced wife and her children 
until the time of his death. 

This is an action of assumpsit by Mattie Brown, the beneficiary 
designated in the certificate, to recover $2,000, the amount of the 
policy, with its interest, from the Grand Lodge of the Jurisdiction 


® Decision rendered, January 11, 1904. 
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of Pennsylvania, Ancient Order of United Workmen, which as- 
sumed to pay all outstanding insurance policies of the Grand 
Lodge of the Ancient Order of United Workmen of Pennsylvania. 
The widow and children of John P. Brown were permitted to 
intervene as claimants of the fund, and were made parties to the 
action. The facts were agreed upon, and, on the case stated 
submitted to the trial judge, he held that Mattie Brown, the bene- 
ficiary named in the certificate, was entitled to the benefit fund, 
and directed judgment to be entered in her favor. From this 
judgment the grand lodge has taken this appeal. 


The general laws of the defendant association provide, inter 
alia, as follows :— 


Each member! shall designate the person or persons to 
whom the beneficiary fund due at his death shall be paid, who 
shall, in every instance, be one or more members of his family 
or some one related to him by blood, or shall be dependent 
upon him. 

A single man, without family desiring to make some lady his 
beneficiary, may do so by giving her name in full, and desig- 
nating her as affianced wife. 

No member or applicant for membership shall be permitted 
to name any creditor as his beneficiary. 


It is also provided that in case of the death of the beneficiary 
during the lifetime of the member, unless otherwise provided in 
the beneficial certificate, the benefit shall be paid to the follow- 
ing persons, if living, in the order named: To the widow, to his 
children and grandchildren, to his mother, to his father; but, if 
the member leaves none oi the several classes, “the beneficiary 
money shall be paid to such other blood relatives and in such 
proportion as they would be entitled under the laws of the com- 
monwealth of Pennsylvania to receive if said moneys were a por- 
tion of the personal estate of the deceased member.” 

The constitution and by-laws of a beneficial association con- 
stitute the law of the organization, which controls the issuing of 
its beneficial certificates and the disposition of its benefit fund. 
The rights and duties of the members arising out of the contract 
of membership are defined, and must be enforced among them- 
selves strictly in conformity with these self-imposed laws. The 
policy issued to a member is regarded as a contract between him 
and the association, and enforceable by either against the other, 
according to its terms. Ordinarily a member may, unless the 
power of appointment is restricted in the charter or by-laws, 
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change the beneficiary at his will; but after his death the first 
beneficiary, as well as the association, shall have the right to in- 
sist that it shall have been done in compliance with the constitu- 
tion and by-laws of the organization: McLaughlin vs. McLaugh- 
lin (Cal.), 37 Pac., 865; Grace vs. Northwestern Mut. Relief Ass’n 
(Wis.),58 N. W., 1041. And the method presented by the consti- 
tution and by-laws of the association for changing beneficiaries is 
exclusive: McCarthy vs. Supreme Lodge (Mass.), 26 N. E., 866. 
Unlike ordinary life insurance, the certificate or policy of a bene- 
ficial association creates no vested interest in the beneficiary, but 
only an expectancy, which cannot become a vested or absolute 
right to the proceeds of the policy until the death of the assured. 

Such are well-established principles in the law applicable to 
mutual benefit associations. The plaintiff, in the case in hand, 
was designated as the beneficiary in the certificate issued to John 
P. Brown upon which this action was brought. He deposited the 
certificate with her immediately on the receipt of it by him, and 
she has ever since remained the custodian of it. It is conceded 
that at the time of its issuance she, as the wife of John P. 
Brown, was a proper person to be designated as the beneficiary 
under the laws of the association. But it is contended by the ap- 
pellants, in resisting her right to the fund in controversy, that the 
annulment of the marriage relation by the decree in divorce, in 
1893, withdrew her from eligibility as a beneficiary, and after his 
death deprived her of the legal right to the fund acquired by the 
certificate issued to her husband in 1877. We do not regard this 
position as tenable. It overlooks the pertinent provisions of the 
charter of the association and the character of the obligation 
imposed by the beneficial certificate. A member may designate as 
a beneficiary one of three classes: A member of his family, one 
related to him by blood, or one dependent upon him. Pursuant 
to this designation, the benficiary is named in the certificate as 
the party entitled to the sum for which the life of the member is 
insured. As suggested above, the member may withdraw this 
designation and substitute as a beneficiary another person within 
one of the specified classes; or, if the beneficiary die prior to the 
death of the member, the fund will go to the other persons desig- 
nated by the laws of the association. .But unless such substitu- 
tion is made, or the death of the beneficiary occurs within the 
specified time, there is no provision in the constitution or by-laws 
of this organization that nullifies or renders inoperative the des- 
ignation of the beneficiary in the original certificate. 








1904. ] Brown vs. Grand Lodge A. O. U. W. 1031 


The date of eligibility as a beneficiary is the date of the desig- 
nation in the certificate, and not the date of the death of the 
member. If, therefore, the plaintiff was eligible as a beneficiary 
at the time she was designated as such, there is nothing in the 
charter of the organization to deprive her of the rights, though 
then expectant and not fixed, acquired by her under the contract 
evidenced by the certificate. It should be observed; and it is im- 
portant to keep in view the fact, that the laws of this association 
do not require the beneficiary to belong to one of the specified 
classes at the death of the member, when the rights of the bene- 
ficiarv become vested. The charters of some beneficial associa- 
tions have provisions of this character, but there is nothing in 
the one under consideration that will warrant such construction. 
When, therefore, a member of this organization has designated 
a person as the beneficiary of a fund, eligible as such at the time, 
and a certificate is issued for her benefit, a contract is made which 
entitles the beneficiary to the fund at the death of the member, 
unless she is deprived of it by the designation of another person 
as beneficiary, or by her death prior to the death of the member. 
We concede there would be much force in the appellant’s posi- 
tion of the laws of the organization, instead of requiring the 
member to designate a person of one of the specified classes as 
a beneficiary, had provided that the recipient of the benefit should 
belong to one of the classes, or had used language showing that 
the beneficiary must belong to one of the classes at the maturity 
of the policy. The charter we are considering, however, will not 
bear this interpretation. The only condition imposed by it on a 
beneficiary is that she belong to one of the specified classes at the 
time she is designated in the certificate as the person to whom 
the benefit shall be paid. 

The construction we have given the policy is not only in ac- 
cord with its legal effect, but in this case carries out the evident 
intention of the insured. It is manifest, we think, that John P. 
Brown intended that his first wife should continue to be the bene- 
ficiary in the policy after they had been separated by the divorce 
proceedings. He recognized the fact that she had not the finan- 
cial ability to support herself and her children, and during his 
life, though living apart from her, gave her the necessary assist- 
ance to meet her dependent situation. The divorce was granted 
eight years before his death, yet he allowed these years to go by 
without a surrender of the policy and a change of the beneficiary, 
or without disclosing any desire to make such change. He per- 
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mitted the plaintiff to retain possession of the policy for twenty- 
four years, eight years of which were after the marital relations 
between them had ceased to exist, and while they occupied dif- 
ferent homes. He had ample time and opportunity to consider 
and determine the advisability of giving to another the benefit 
secured by the policy, but death came to him without his having 
made a change in the beneficiary designated in the certificate. 
Under the circumstances it is evident that he never intended or 
desired to exercise his power of appointment, and thereby de- 
prive his first wife of the benefit of the policy issued by the de- 
fendant company. 

The judgment is affirmed. 

MITCHELL, C. J. (dissenting). 

I cannot concur in this judgment on either of the grounds as- 
signed. 

The divorce severed the marital relation, and thereby termin- 
ated all the rights of either party growing out of the relation, 
except so far as saved by the decree of the court or the agree- 
ment of the parties. When the insured died the plaintiff could 
not claim as wife, for she was not wife, and had lost all the inci- 
dental rights as completely as if she had died before the husband. 
As well might she claim dower in his real estate, notwithstanding 
the divorce, on the ground that while she was his wife he had 
owned the land. 

Nor is the other argument any better. It is said that plaintiff 
may claim as a dependent. The evidence does not show anything 
more than that the deceased contributed to the support of plain- 
tiff and his children, which is far short of showing that she was 
dependent upon him. But even if it did, it would only show that 
she was within a class which would have enabled the deceased to 
name her as beneficiary, but that in fact he never did. He named 
her not as a dependent but as wife, and for a court now to give her 
the benefit on a ground never designated by the only one who 
had a right to do so is to make a new contract entirely different 
from the one that deceased made, and for no better reason than 
that he might have made it if he had chosen to do so. 

I would reverse the judgment. 
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SUPREME COURT OF CALIFORNIA. 


BASTIAN 
ve. 


BRITISH AMERICAN ASSUR. CO.* 


Where a policy provides that it should be void if dynamite were kept on 
the premises, the keeping of a stick and a half of dynamite, whether 
it caused the fire or not, worked a forfeiture. 


Commissioners’ Decision. Department 2. Appeal from Su- 
perior Court, Shasta County. Action by Richard Bastian against 
the British American Assurance Company. From a2 judgment 
in favor of plaintiff, defendant appeals. 


VAN NEss & REDMAN, for Appellant. 
SWEENY & SxEssions, for Respondent. 
CoopER, C. 

Action upon a policy of fire insurance. The case was tried be- 
fore the court, findings filed, and judgment entered in favor of 
plaintiff. This appeal is from the judgment on a bill of excep- 
tions. The policy covered a two-story frame lodging house and 
the furniture therein. It was provided in the policy that it should 
be void 

If (any usage or custom or trade or manufacture to the con- 

trary notwithstanding) there be kept, used or allowed on the 

above described premises * * * dynamite. 
* The answer alleged that dynamite was kept and used upon the 
premises, contrary to and in violation of the terms and condi- 
tions of the policy. The court did not find upon the issue so 
tendered by the answer, but found that the fire which destroyed. 
the property “was not caused by any of the articles mentioned in 
said policy of insurance as being prohibited or forbidden to be 
used, or kept, or allowed upon the insured premises.” The court 
evidently proceeded upon the theory that it was immaterial as to 
whether or not dynamite was kept or allowed upon the premises, 
unless it was made to appear that the fire which destroyed the 
property was caused by the dynamite. It seems to be admitted 
that at the time of the fire, and for several months prior thereto, 
there was kept upon the premises a stick and a half of dynamite. 
“Decision rendered,May 16,194. 2 
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In fact, the position of plaintiff’s counsel is in accord with that of 
the court below, and is thus stated: ‘Counsel for appellant con- 
tend that it is wholly immaterial what was the origin of the fire, 
or what caused the fire, or whether the dynamite in question had 
anything to do with the fire or not; that the dynamite was upon 
the premises during the life of the policy of insurance, and its 
mere presence there was sufficient in itself to render said policy 
null and void, regardless entirely of the question as to whether 
the dynamite had anything whatever to do with the fire, or in any 
manner contributed thereto, or to the destruction of respond- 
ent’s property. If counsel’s position on the law be correct, then 
they must prevail in this court, because it is admitted that during 
the life of the policy of insurance issued to respondent by appel- 
lant on August I9, Ig01, respondent had something like ten 
pounds of dynamite on the insured premises, all of which he had 
used in sinking a well, except a stick and a half, which was in the 
cellar of his lodging house at the time the fire occurred.” We are 
of opinion that the court could not set aside and ignore the plain 
provisions of the contract of insurance. Defendant had the right 
to limit its liability by the terms of the contract it made with 
plaintiff. It agreed to insure the plaintiff's premises, but not in 
case the plaintiff kept or allowed dynamite thereon. It was ex- 
pressly stated that if dynamite should be kept or used upon the 
premises the policy should be void. There is no question here as 
to the condition having been waived by any acts or conduct of 
defendant. The condition was not made to depend upon the 
question as to whether or not the fire was caused by dynamite. 
If it were incumbent on the insurer in such case to prove that the 
fire was caused by dynamite being on the premises, it would ren- 
dei the clause in most cases of no effect. It would place the cer- 
tain definite stipulation in such a condition that in cases where 
the origin of the fire was uncertain no effect could be given to it. 
Most insurance policies contain stipulations that the policy shall 
become void if the premises are allowed to remain vacant for a 
certain time, or if the risk is increased by the erection of build- 
ings of a certain character near to the insured premises. Yet it 
has never been held that it is incumbent on the insurance com- 
pany to prove that the fire was caused by reason of such vacancy 
or such adjoining buildings. Contracts of insurance are con- 
tracts of indemnity upon the terms and conditions specified in 
the policy or policies. For a consideration the insurer under- 
takes to guaranty the insured against loss or damage upon the 
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terms and conditions agreed upon, and upon no other; and when 
called upon to pay the insurer may justly rely and insist upon the 
terms and conditions of the policy. If the insured cannot bring 
himself within the terms and conditions of the policy, he cannot 
recover. The terms of the policy constitute the measure of the 
insurer’s liabilty. lf it appears that the contract has been vio- 
lated, and thus terminated by the assured, he cannot recover. 
He seeks to recover by reason of a contract, and he must show 
that he has complied with such contract on his part. It may be 
that the terms and conditions are such that the contract is most 
favorable to the insurer, but this is not for the courts. If the 
conditions are uncertain, or contradictory, or ambiguous, the 
courts will construe a doubtful provision in favor of the insured ; 
but this rule does not go to the extent of disregarding a plain 
provision of the policy. If the parties have made certain terms 
and conditions upon the terms of which their contract shall con- 
tinue or terminate, they must abide by them. The terms of an 
insurance policy, like any other contract, are to be taken in their 
plain, ordinary and popular sense. In such case it is the duty of 
the court to enforce them like other contracts, and not to specu- 
late as to the hardship or injustice of their provisions. In this 
case the parties plainly agreed that the policy should be void if 
the insured kept dynamite on the premises. He kept dynamite 
on the premises, and it was there at the time of the fire. It is 
true, not in a large quantity, but the policy did not allow it in 
any quantity. An explosion was heard about the time or shortly 
after the fire started. Whether the explosion caused the fire, or 
occurred after the fire had been started from other causes, is 
wholly immaterial. The explosion may have rendered it much 
more difficult to control or extinguish the fire. It is said in 
Ostrander on Fire Insurance (2d Ed., § 327): “The insurance 
policy in most cases prohibits the keeping or storing of such ex- 
plosive substances as gunpowder, dynamite, nitroglycerin and 
saltpeter, and the courts have held without exception that when 
these things are kept on the premises insured in violation of the 
terms of the policy the insuring company will not be liable.” 
Where a policy contained a clause that it should be void if any 
burning fluid or chemical oils were used, it was held that the use 
of kerosene oil on the premises rendered the policy void: Cerf 
vs. Home Ins. Co., 44 Cal., 320. So, where the policy insured a 
building “while occupied as a dwelling house,” it was held that, 
if the premises ceased to be used as a dwelling house, but were 
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occupied as a disreputable bawdy house, it would cause the 
policy to become void: Allen vs. Home Ins. Co., 133 Cal., 29. 
It was there said: “The policy was a contract to pay only in case 
of loss of the insured premises while occupied as a dwelling 
house. The liability was limited by the terms of the contract, 
and such limitations are held valid. It is the business of the in- 
sured, and the burden is upon him to see that the premises are 
not used in such manner as to make void the policy. The in- 
surer is at liberty to select the character of risk he will assume, 
and he is not liable except upon proof that the loss occurred 
within the terms of the policy.” The rule is laid down in the 
Civil Code (section 2611): ‘A policy may declare that a viola- 
tion of specified provisions thereof shall avoid it, otherwise the 
breach of an immaterial provision does not avoid the policy.” 
See, also, Slinkard vs. Manchester, etc., Co., 122 Cal., 595. The 
above propositions are supported by all of the well-considered 
cases: Mead vs. Northwestern Ins. Co., 7 N. Y., 530; Westfall 
vs. The Hudson River Fire Ins. Co., 12 N. Y., 289; Wheeler vs. 
Ins. Co., 62 N. H., 327; Wheeler vs. Traders’ Ins. Co., 62 N. H., 
450; Imperial Fire Ins. Co. vs. Coos County, 151 U. S., 452; 
Trustees of Fire Association of Philadelphia vs. Williamson, 26 
Pa., i96; Commercial Ins. Co. vs. Mehlman, 48 IIl., 313; Boyer 
vs. Grand Rapids Fire Ins. Co. (Mich.), 83 N. W., 124. 

We advise that the judgment be reversed. 

We concur: Chipman, C.; Harrison, C. 

For the reasons given in the foregoing opinion, the judgment 
appealed from is reversed: McFarland, J.; Lorigan, J.; Hen- 
shaw, J. 
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COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CO. 





v8. 
ASMUS.* 


Where the wife is induced by an agent to sign an application for insur- 
ance on his life in the name of her husband, without his knowledge, 
which, by the rules of the company, render it void, she may, upon 
discovering the fact, if innocent of any intentional ‘wrongdoing, re- 
scind the contract and recover back the premiums paid. 


Appeal from Circuit Court, Kenton County. Action by Hen- 
riettez Asmus against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 


S. D. Rouse, for Appellant. 
CECIL PENCE, for Appellee. 
NunwN, J. 

This action was instituted by appellee to recover premiums 
paid by her from her own funds to appellant upon two alleged 
policies of insurance issued by appellant to appellee upon the 
life of her husband, without his knowledge or consent. The first 
policy bears date of August 19, 1889, for the sum of $200. The 
second policy is for $500, and bears date of May 26, 1890. Upon 
the first policy the premium was forty cents per week, and upon 
the second the premium was $1 per week. She paid the weekly 
premiums on these two policies from their date to some time dur- 
ing the year 1902, when she for the first time discovered that they 
were void and of no effect, for the reason that they had been 
procured without the knowledge and consent of her husband, and 
that he was kept in ignorance of same until the last-mentioned 
date. She alleged that the defendant company, through its au- 
thorized agents, fraudulently induced her to take out these poli- 
cies upon the life of her husband; that she did not know that 
the issual of these policies under such circumstances was a viola- 
tion of the rules of the company and the law; that she was inno- 
cent of any intention to wrong the company or anybody; that the 
premiums she had paid on these policies amounted to more than 
$900; that it was paid by her without any consideration; that 
the company knew all the time that the policies were void and 

* Decision rendered, Jauuary 28, 1904. 
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that it was receiving her money without consideration. The 
company answered, admitting the issue of the policies and the re- 
ception of the premiums as alleged, denied that she was innocent 
of any wrongful intent, but alleged that she and their agent, one 
Metz, combined to perpetrate a fraud upon the company, and 
that she forged the name of her husband to the two applications 
of insurance, and for this reason she was not entitled to recover 
the premiums paid by her—that the same were forfeited to the 
company. It also pleaded the five and the ten years’ statutes of 
limitations. The appellee traversed the affirmative matter in this 
answer, and in her pleadings alleged, in avoidance of the ten 
years’ statutes of limitations, that she could not by the exercise of 
ordinary diligence have discovered that the policies were void, 
for the reason that they were obtained without the consent of her 
husband, before the time she did discover it in the year I902. A 
trial was had before a jury, which returned a verdict in favor of 
appellee for the sum of $721.80, with interest. 

There was no evidence introduced except appellee and one 
or two witnesses in her behalf, who sustained the a!legations of 
her pleadings. The appellant did not introduce any witnesses. 
At the conclusion of the evidence the appellant offered an in- 
struction, and requested the court to instruct the jury to find for 
appellee the amount of premiums paid by her within the five 
years next preceding the institution of her action. The court re- 
fused to give this instruction, but gave the following: “The jury 
is instructed to find a verdict for the plaintiff. If the jury believe 
from all the evidence that the plaintiff failed to exercise such 
diligence as is ordinarily exercised by ordinarily careful and 
prudent persons, under the same circumstances and conditions, 
in ascertaining that the policies mentioned in the proof were in- 
valid, then the jury should find a verdict in the sum of $360.80. 
But if the jury believe, from all the evidence, that the plaintiff 
did exercise such degree of diligence in so ascertaining, then 
the jury should find a verdict in the sum of $721.80.” The appel- 
lant contends in its brief that the court should have given a per- 
emptory instruction, for the reason that she had signed the name 
of her husband to the application without his knowledge, consent 
or authority. It is evident from all the proof that appellee was 
innocent of any intentional wrong; that she did not commit a 
forgery in the meaning of that term. She was induced to do 
what she did by the agent of the appellant, and she had the right 
to rescind the contract, when she discovered the fraud, and re- 
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cover the premiums paid: Fisher vs. Metropolitan Life Ins. Co., 
160 Mass., 386. It appears that about $200 of the premiums paid 
by her were paid more than ten vears before the institution of her 
action, which she failed to recover by reason of the plea of the 
statutes of limitations. The contention of appellant is that the 
judgment is erroneous in allowing a recovery for any part of the 
premiums paid by her more than five years next before the bring- 
ing of her action, because she ought to have discovered that her 
policies were invalid in a short time after their issual. Section 
2519 of the Kentucky Statutes of 1903 reads as follows :— 

In actions for relief for fraud or mistake, or damages for 
either, the cause of action shall not be deemed to have accrued 
until the discovery of the fraud or mistake, but no such action 
shall be brought ten years after the time of making - contract 
or the perpetration of the fraud. 

She alleged in her petition that she could not have discovered 
the fraud or mistake sooner than she did by the exercise of ordi- 
nary care and diligence. The court expressly submitted this 
question to the jury and told it that it could not find for her any 
sum for premiums paid prior to the five years next before the 
institution of the action, unless it believed from the evidence that 
she could not have discovered the fraud or mistake before the 
time she did discover it. 

It is perfectly clear from the evidence that appellee paid these 
weekly premiums for twelve or thirteen years under an honest 
conviction that she held an enforceable contract against appel- 
lant, and the question of her diligence was submitted to the jury, 
and it found against appellant, and we do not feel authorized to 
disturb the verdict: Metropolitan Life Ins. Co. vs. Blesch, etc. 
(Ky., 58 S. W., 436), and the cases therein cited. Wherefore the 
judgment of the lower court is affirmed. 
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Insurance Law Journal. 


SUPREME COURT OF KANSAS. 


HARTFORD FIRE INS. CO. 
v8. 
McCARTHY Et At.* 


Where a policy of insurance contained the condition that, if the interest 
of the assured be or become other than the entire, unconditional, un- 
incumbered, and sole ownership of the property, ‘the policy shal! be 
void unless otherwise provided by agreement indorsed thereon, and 
such policy was issued by an agent having authority to issue policies 
of insurance and consummate the contract, and such agent, at the 
time of the issuing of the policy, had knowledge of incumbrance upon 
premises, but indorsed no mortgage clause thereon, held the com- 
pany Waived the condition of the policy. 

Where such an agent, having full’ knowledge of the incumbrance upon 
premises and the condition of the title when sold upon deferred pay- 
ments, undertakes to indorse upon the policy a loss payable clause to 
protect the parties interested, and by mistake fails to place a suffi- 
cient indorsement thereon, held, in an action to recover upon the 
policy, the loss clause may be reformed to correct the mistake, an.] 
made to conform to the intention of the party making the same. 


Error from District Court, Harper County. Action by F. D. 


McCarthy against Henrietta Holmes and the Hartford Fire 
Insurance Company. Judgment for plaintiff, and defendant 
company brings error. 


FYKE Bros., SNIDER & RICHARDSON, for Plaintiff in Error. 

E. C. Wiicox, for Defendants in Error. 

ATKINSON, J. 

This action was commenced by F. D. McCarthy to recover on 
a fire insurance policy issued by the Hartford Fire Insurance 
Company. That the interest of Henrietta Holmes, on a loss pay- 
able clause attached to the policy, might be determined in the 
action, she was made a party defendant. A trial before the court 
resulted in judgment for plaintiff $150, attorney’s fee $100, judg- 
ment for defendant Henrietta Holmes $450, and the reforming of 
a loss clause attached to the policy. Defendant insurance com- 
pany brings error. 

On November 15, 1900, J. N. Bailey, agent of the insurance 
company at the city of Hutchinson, issued the policy sued upon 
to E. C. Hoffman, who was the owner of the premises upon 
which the dwelling insured was located, subject to a mortgage in- 
cumbrance of $200. The policy insured the dwelling on premises 
*Decision rendered, June 11, 1904. Syllabus by the Court. st Si 
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against loss by fire for a period of five years in the sum of $600. 
The agent’s attention was at the time called to the fact that there 
was a $200 mortgage on the premises, but he indorsed no mort- 
gage clause on the policy. In March, 1901, Hoffman sold the 
premises to defendant, Henrietta Holmes, subject to the mortgage 
incumbrance. Hoffman assigned the policy to Mrs. Holmes, and 
J. N. Bailey, as agent of defendant, consented to the assignment. 
Subsequently, in March, 1902, Henrietta Holmes sold the prem- 
ises to plaintiff for $750, he assuming the payment of the balance 
($150) on mortgage incumbrance as a part of the purchase price. 
The sale to plaintiff provided for the payment of $50 cash, $50 on 
the Sth day of May, and $10 on the &th of each succeeding month, 
in accordance with the terms of a written contract. The con- 
tract and insurance policy, together with a deed for the premises 
to McCarthy, was placed with the First National Bank of Hut- 
chinson in escrow, to be delivered to plaintiff when he should 
fully comply with the terms of the contract. In May the follow- 
ing assignment was indorsed upon the policy :— 

Hutchinson, Kan., May 16, 1902. For value received I 


hereby assign, transfer and set over to F. D. McCarthy, all my 
right and interest in the within policy. Henrietta Holmes. 


The within company hereby consents to the above assign- 
ment. J. N. Bailey, Agent. 

On the same day J. N. Bailey, as agent of defendant, indorsed 
upon the policy the following loss clause :— 

Loss, if any, under this policy, to be adjusted with the as- 
sured herein named, and payable to Henrietta Holmes as her 
interest may appear, subject to all the terms and conditions of 
this policy. J. N. Bailey, Agent. 

Plaintiff took possession of the premises under the contract, 
and with his family occupied the same as a home. On Septem- 
ber 8th the dwelling on premises was totally destroyed by fire.. 
Plaintiff had paid on the contract to Henrietta Holmes the sum 
of $220, the sum of $50 on the mortgage incumbrance, and had 
made no default in the requirements of the contract. Defendant 
denied liability, and refused to pay the loss, assigning as its rea-- 
son therefor that the policy was void. The claim of defendant 
that the policy was void was based on the fact that plaintiff at 
the time of the fire was not the absolute owner of the premises. 
The policy sued upon contained a condition providing, in sub- 
stance, that it should be void if the building insured stood on 
ground not owned by the assured in fee simple, unless otherwise 

Vou. XXXIII.—66 
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provided by agreement indorsed in writing on the policy. In this 
petition plaintiff averred knowledge of the mortgage incum- 
brance by J. N. Bailey, the agent of defendant, and alleged waiver 
thereof. The petition also averred that the loss clause indorsed 
on the policy by J. N. Bailey, agent, subsequent to the sale of 
premises to plaintiff, was made with the full knowledge of defend- 
ant of the condition of the title at the time; that the agent of 
defendant intended to make the indorsement show that the com- 
pany consented to the condition of the title, but failed to do so 
on account of mutual mistake and clerical error, and asked that 
said clause indorsed on the policy be reformed to conform to the 
purpose desired, and to the intention of the parties. The insur- 
ance company offered no evidence. It stood upon its demurrer 
to the evidence of plaintiff and of defendant Ienrietta Holmes, 
which the court overruled. The trial court made findings of fact 
and conclusions of law. Among numerous other findings of fact 
the court found that J. N. Bailey, the agent of defendant, knew 
of the existence of the mortgage incumbrance at the time of the 
issuing of the policy; that he was the general agent of defendant, 
authorized to issue policies of insurance and waive conditions 
therein; that he had full knowledge of the terms of the sale of 
the premises by Henrietta Holmes to plaintiff, and knew at the 
time he indorsed the loss clause upon said policy the condition 
of the title, and that there was a balance of $150 due upon the 
mortgage incumbrance; that at the time said J. N. Bailey made 
upon said policy the indorsement of said loss clause he intended 
that said indorsement should protect the interest of plaintiff and 
of defendant Henrietta Holmes in said property; that it was by - 
mutual mistake that the said clause failed to do so; and adjudged 
that the policy be reformed so that the indorsement thereon 
should be made to waive all claims relative to the imperfect con- 
dition of title. These findings disclose facts constituting author- 
ity of the agent, Bailey, to waive the conditions of the policy, and 
also disclose a knowledge by the agent of the terms of the sale to 
plaintiff and the condition of the title to the premises that con- 
stitutes a waiver of them by the insurance company: Ins. Co. vs. 
Bank, 50 Kan., 449; Ins. Co. vs. York, 48 Kan., 488; Ins. Co. vs. 
Wood, 47 Kan., 521; Ins. Co. vs. Gray, 43 Kan., 497; Ins. Co. 
vs. Barnes, 41 Kan., 161. There was evidence to support the 
findings made by the court. ‘These findings made were sufficient 
to sustain the judgment. The agent, Bailey, having full knowl- 
edge of the incumbrance upon the premises, and the condition 
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of the title as affected by the contract of sale to plaintiff, under- 
took to indorse upon the policy a loss payable clause to protect 
the parties interested. The loss clause by him indorsed upon the 
policy by mistake failed to express the intention of the agent and 
the purpose of the parties. Plaintiff in the action to recover upon 
the policy could ask a reformation of the loss clause to correct 
the mistake and make the clause conform to the intention of the 
party making it, and upon the trial support his claim of mistake 
by parol evidence: Encycl. of Plead. & Prac., 378; Schaefer vs. 
Mills, 68 Kan., -——. 

Counsel for the insurance company submitted in writing to 
the court certain declarations of law, and asked that the court 
declare the law in the case in accordance therewith. In refusing 
this request the court committed no error. While the request is 
in conformity with the practice adopted in the courts of some of 
the states, the Civil Code makes no provision for such practice, 
nor has it been adopted by the courts of this state. Said defend- 
ant also submitted certain interrogatories to the court, and re- 
guested findings of fact in answer to the same. While the court 
did not answer the specific interrogatories submitted, the record 
discloses that the findings of fact made by the court fully cover 
the findings requested. 

No material error appearing in the record, the judgment of the 
trial court will be affirmed. All the justices concurring. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


FELL Et AL. 
v8. 


JOHN HANCOCK MUT. LIFE INS. CO.* 


Where the application is made part of the policy, and the basis of the 
contract, and provides that an answer must be strictly true, under 
penalty of forfeiture, an answer not so strictly true will avoid the 
policy. 

The burden is on the plaintiff to prove the truth of such answers, when it 
is denied. 

An answer that insured was a lockmaker, when he had been for a short 
time in a factory of that kind, to learn the trade, but had been laid off 
and for three months had been doing jobs in livery stables, was a 
breach of warranty. 


Appeal from Court of Common Pleas, Fairfield County. Ac- 
tion by Delia Fell and others against the John Hancock Mutual 
Life Insurance Company. Verdict for plaintiffs, which was set 
aside on motion of defendant, and new trial granted. Plaintiffs 
appeal. 


JOHN J. WALSH, for Appellants. 
EpwArp P. Nosss and Henry C. STEVENSON, for Appellee. 


HAMERSLEY, J. 

By the express terms of the policy of insurance upon which 
this action is brought, the application for the policy is made a 
part thereof. The contract of insurance is based upon the state- 
ments in the application. The insured warrants that the repre- 
sentations and answers made in the application are strictly cor- 
rect and true, and covenants that any untrue answer will render 
the policy null and void. Such a contract creates no liability on 
the part of the insurer if any one of the statements, the truth of 
which is thus warranted, is in fact untrue: Wood vs. Hartford 
Fire Ins. Co., 13 Conn., 533, 544: Kelsey vs. Universal Life Ins. 
Co., 35 Conn., 225, 237. In an action on such a policy, it is in- 
cumbent on the plaintiff to aver the truth of statements thus 
made and warranted, and, if the defendant shall deny that aver- 
ment in respect to any particular statement, the burden of proof 
is upon the plaintiff; and, unless the truth of the statement is 
established by a fair preponderance of all the evidence, the de- 


* Decision rendered, March 3, 1904. 
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fendant is entitled to judgment: Hennessy vs. Metropolitan Life 
Ins. Co., 74 Conn., 701. 

It appears that William E. Fell, whose life was insured for the 
benefit of the plaintiffs, stated in his application, made on Octo- 
ber 29, 1900, that his present occupation was that of a “lock- 
maker,” and that he had never “been rejected or postponed by 
this or any other company.” The plaintiffs alleged, in general 
terms, the truth of all the statements made in the application. 
The defendant denied this allegation in respect to the two state- 
ments mentioned. Upon trial to the jury, the contested issues of 
fact were limited to the truth of these two statements. Unless the 
jury should find, upon a fair preponderance of evidence, that each 
statement, when made, was strictly correct and true, the defend- 
ant was entitled to a verdict. The jury returned a verdict for the 
plaintiffs, and the defendant moved that this verdict be set aside, 
and a new trial granted, on the ground that the verdict was 
against the evidence. The court granted the motion. This ap- 
peal is from that decision, and the only reason assigned is that 
the court erred in setting aside the verdict and granting a new 
trial. 

The supervision which a judge has over the verdict is an essen- 
tial part of the jury system, and the power of granting new trials 
for verdicts against evidence is vested in the trial courts. When 
error is claimed in the exercise ofthis power, great weight is due 
to the action of the trial court, and every reasonabie presumption 
should be given in favor of its correctness: Loomis vs. Perkins, 
70 Conn., 444, 440; Howe vs. Raymond, 74 Conn., 68, 71; Burr 
vs. Harty, 75 Conn., 127, 129; Uncas Paper Co. vs. Corbin, 
75 Conn., 675, 678. In Burr vs. Harty (75 Conn., 127), we say: 
“A court has some discretion in the matter of a new trial, but it 
is a legai discretion. It should not set aside a verdict where it is 
apparent that there was some evidence upon which the jury 
might reasonably reach their conclusion, and should not refuse to 
set it aside where the manifest injustice of the verdict is so plain 
and palpable as clearly to denote that some mistake was made by 
the jury in the application of legal principles, or as to justify the 
suspicion that they, or some of them, were influenced by preju- 
dice, corruption or partialitv.” This statement of the limits con- 
fining the legal discretion of a trial court governs the present 
case. The court below could not legally have denied the motion 
for a new trial. The evidence reported fails to show any evi- 
dence upon which the jury could reasonably reach the conclusion 
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that Fell’s statement as to his occupation was strictly correct 
and true. This is too apparent to admit of doubt or to justify 
discussion. The incorrectness of the statement was shown by 
the uncontradicted testimony of witnesses apparently favorable 
to the plaintiff, and the conclusion of the jury could not fairly 
have been reached, unless through some mistake in the applica- 
tion of legal principles. 

There is no error in the judgment of the Court of Common 
Pleas. The other judges concurred. 





LOWER COURT DECISIONS. 





OWNERSHIP OF AGENT’S BUSINESS. 





Supreme Court of New York, Appellate Division.—Second Depart- 


ment, 





NATIONAL FIRE INS. CO., Respondent. 
v8. 


BENJAMIN E. SULLARD, Appellant. 


The former local agent of the complainant company, having other com- 
pariies in his agency, was permitted to keep duplicates of his daily 
reports on blanks furnished by the company, instead of entering them 
on the policy register which it furnished. The agent also had an ex- 
piration book, in which he entered memoranda of the different poli- 
cies which he issued, under the names of the different companies, and 
which he had not received from the complainant. The agent sold his 
business to the defendant agent, but the company refused to transfer 
to him its agency, and enjoined him from using any of its papers in 
his possession, or information derived from the same, and secured a 
judgment below that it should recover the same. 


Held, That the plaintiff-was entitled to the injunction and judgment so far 
as they related to the daily reports and other books and papers fur- 
nished by it. But the Register was the property of the agent, and he 
was entitled to use any information which it contained. 

Held, That the business of the agency was the property of the agent in so 
far as he was able to control it, and that he owed no duty to the com- 
plainant as to the renewals of policies in force, but had no right to 
disturb or solicit the cancellation of such policies while they con- 
tinued in force. 


* Decision rendered, October, 1904. 
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Appeal by the defendant from an interlocutory judgment oi 
the Supreme Court, entered in the office of the Clerk of the 
County of Westchester on the 7th day of October, 1903. 


Joun F. BRENNAN (HuLL GREENFIELD with him on the brief), 
Sor Appellant. 

RALPH E. PRIME, for Respondent. 

HOOKER, J. 

In or about the month of August, 1900, Albert K. Shipman 
was appointed the local agent of the plaintiff, the National Fire 
Insurance Company, at Yonkers, N. Y., and from that time until 
July, 1903, was engaged in the business of writing policies of fire 
insurance in that city for persons whom he solicited, or who 
solicited him in that behalf. During that time he was also the 
agent of other fire insurance companies. At the time of his ap- 
pointment by the plaintiff he received from it certain written “in- 
structions to agents,” in which notice was given him that he 
would be required to enter the exact copy of the written portion 
of every policy in the “policy register,” together with the indorse- 
ments upon such policies, rates of premium, and other matters in 
connection with the business. He was also instructed that all 
business done for the plaintiff must be reported to the home 
office of the company at Hartford on the day f the transaction, 
and that reports of policies, assignments, transfers and the like, 
should be placed upon the blanks furnished by the plaintiff for 
that purpose. These blanks are known as “daily report blanks.” 
Although supplied with the policy register, Shipman did not un- 
dertake to use it. Soon after his appointment he was visited by 
the special agent of the plaintiff, and by him given permission to 
keep a duplicate of the daily reports, sent in to the head office 
upon the daily report blanks, in the place and stead of the policy 
register. It appears that the details of the policies written were 
set forth more at large upon the daily report blanks than would 
have been the case in the policy register. These duplicate daily 
reports he kept in permanent form in a “daily report case,” and 
they appear to have served the purpose of a policy register com- 
pletely. When Shipman went into the business of writing fire 
insurance he acquired this business from the defendant, who had 
been a fire insurance agent in the same office prior to the month 
of August, 1900, and from him Shipman got, in connection with 
the papers and the business transferred to him, a blank book 
known as an expiration register. This book had been supplied to 
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the defendant some time prior to the year 1900 by a fire insur- 
ance company other than the plaintiff. It contained two hundred 
and fifty pages, ruled in columns for convenience of entering 
therein all particulars of policies of fire insurance, had separate 
and appropriate colunins for the policy number, the name of the 
company with which the policy had been placed, name and resi- 
dence of the insured, date of the payment of premium, term and 
date of expiration of the term, the amount insured, rate and 
amount of premium, and other collateral memoranda. Into one 
hundred and ninety-six pages of this book had been written, at 
the time of the trial of this case, information such as has been 
mentioned; pages 112 and 196 contained such information as to 
the policies written by Shipman as agent for the plaintiff, and 
also as agent for other fire insurance companies; information as 
to policies of the several companies was commingled. 

On or about the 5th day of June, 1903, by an instrument in 
writing, Shipman, in consideration of the sum of $1,000, assigned 
and transferred to the defendant “his insurance business and the 
good will thereof, including the expiration register, the daily 
reports, and the daily report case now owned by the said Ship- 
man, and all other papers and documents relating thereto.” 
Shipman covenanted and agreed that the premiums of insurance 
then in force amounted to upward of $7,000. About the time of 
this sale, the defendant called at the office of the plaintiff company 
with the request that he be appointed its local agent at Yonkers. 
The plaintiff, however, refused to grant the request and de- 
manded from the defendant the duplicate daily reports, which had 
been in the possession oi Shipman, kept by him pursuant to the 
written instructions he had received from the company, and all 
other property that belonged to the plaintiff. Upon his refusal, 
he was informed that the company would fight for the property, 
and this action was brought seeking a judgment that the daily 
reports and other written or printed memoranda, information 
and particulars delivered by Shipmap to the defendant be ad- 
judged to be the property of the plaintiff, and for an injunction 
restraining the defendant from parting with the possession there- 
of, taking copies thereof, or allowing others to do so, or allowing 
any person to inspect them, and enjoining him from soliciting, 
inducing or endeavoring to induce any persons named in the said 
papers to take insurance with any other company than the plain- 
tiff. On the trial, counsel for the plaintiff stated: “Lest your 
honor should get it too broad, we are asking for an injunction 
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against his using at all the information with reference to the busi- 
ness of the plaintiff, which information he obtains from any of the 
property of the plaintiff.” The court then asked “Exclusively, 
you mean?” to which plaintiff’s counsel replied “Oh, yes—if he 
gets it from other information, we cannot complain.” The trial 
resulted in an interlocutory judgment for the plaintiff decreeing 
that the plaintiff was the owner and entitled to the possession of 
the duplicate daily reports, and all written, or partly written or 
partly printed memoranda concerning plaintiff's business and 
policies, of the expiration book and of any copies, records or 
memoranda taken from any of such books or papers; it 
further adjudged that the plaintiff recover the same of 
the defendant, and further adjudged that the defendant, his 
agents, servants, attorneys and all other persons acting 
or_who have acted with his knowledge, be enjoined from 
delivering to any other person than the plaintiff, or al- 
lowing any other person to take, the books and papers re- 
ferred to and from exhibiting the same to any person or allowing 
any person to make copies thereof, or to take any memoranda 
therefrom or from using, examining or consulting them, or doing 
any act founded upon information derived therefrom, and en- 
joining him from soliciting, inducing or endeavoring to induce 
any person, partnership or corporation named in any of said 
books, reports, memoranda, information, particulars, or in any 
copy of any thereof, or taken therefrom, to take insurance with 
any other than the plaintiff. ‘The interlocutory judgment also 
made perpetual a temporary injunction which had been granted 
in the action. 

Prior to the trial, and again upon the trial itself, the defendant 
offered to return to the plaintiff the copies of the daily reports 
which had come to him through Shipman, and all memoranda or 
copies he had taken therefrom. The plaintiff declined to settle 
the action in that way, claiming its right to the possession of the 
expiration register and to an injunction restraining the defendant 
irom using any of the information derived exclusively from those 
papers and books, and upon this appeal we do not understand 
that the plaintiff seriously contends that the defendant is not the 
legal owner and entitled to the possession of the copies of the 
daily reports which Shipman made during his agency, purstant 
to the instructions received from him by his principal upon the 
blanks furnished by it. 

Our opinion is that the plaintiff was not the owner of the ex- 
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piration register nor entitled to its possession, and hence not en- 
titled to enjoin the defendant from the use in any lawful manner 
of the information derived from the expiration register. As to 
the balance of the books, papers and memoranda, including the 
copies of the daily reports, the plaintiff is their owner, and this- 
seems to be conceded; and the plaintiff is entitled to its injunc- 
tion against the defendant restraining him from using the inform- 
ation he obtains exclusively from them in soliciting business 
from policyholders in the plaintiff company. So far as the judg- 
ment appealed from treats of the expiration register, however, it 
is wrong, and must be modified by eliminating its directions in 
respect to that book. 

The uncontradicted evidence tends to show, and the custom is 
so universal that the court may take judicial notice (Hutchinson 
vs. Man. Co., 150 N. Y., 250, 256; Merchants’ Nat. Bank of 
Whitehall vs. Hall, 83 N. Y., 338, 344; Agawam Bank vs. 
Strever, 18 N. Y., 512; Bookman vs. N. Y. E. RR., 137 N. Y., 
305; Frace vs. N. Y., L. E. & W. RR., 143 N. Y., 182; Anderson 
vs. Blood, 86 Hun, 244, 246, 247), that the business of a fire insur- 
ance agent, at least in the smaller cities and towns, is to represent 
contemporaneously several insurance companies, and consists in 
soliciting persons to permit them to place insurance for them, or 
in being solicited by those desirous of being insured, for the 
same purpose. Only in rare cases do those who seek insurance 
express preference for any one fire insurance’ company over an- 
other, or request that their insurance be placed with any particu- 
lar company. The proof in this case tends to show that for the 
three and one-half years Shipman was the agent of the plaintiff 
and other companies, he was rarely, if ever, requested to place 
insurance with any particular company, and exercised his own 
judgment in determining with which of the insurance companies 
he represented he would place the insurance. The custom is too 
well established, and the record in this case contains no evidence 
to warrant the presumption that the practice of Shipman or the 
similar practice of other insurance agents is in any manner rep- 
rehensible, or other than the insurance companies themselves 
expect on the part of their agents. Owing to this practice it may 
be said the business of an insurance agent who represents several 
contpanies, and whose customers, or so-called clients, leave the 
matter of the selection of the company entirely to the agent, has 
a well recognized value, the subject of sale, whose sale is only to 
be defeated by the refusal of the insurance company to appoint 
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the vendee as its agent, or the refusal of the customers of the 
vendor to partronize the new agent. 

The only fair inference in this case is that the expiration book 
was originally manufactured for the purpose of enabling fire in- 
surance agents, for their own purposes and not for the benefit of 
the insurance compames they represent, to keep track of their 
customers and the business of those customers with themselves. 
It was given to this defendant before he sold out to Shipman, six 
or more years ago, and contained a ruled column appropriate for 
inserting the name of the insurance company with which the sev- 
eral policies of insurance were placed. This very circumstance 
seems to me to negative an intent upon the part of the insurance 
company which presented him with the book, and an intent on the 
part of either the defendant or Shipman that the register was to 
be kept for any other purpose than as the personal legitimate 
memorandum of the agent. The plaintiff’s special agent, Stone, 
seems to have treated the book in the same light, for although he 
knew of its existence, and had seen it in Shipman’s possession 
while making his regular calls upon him, did not include it in his 
demand for papers from the defendant, upon refusing the defend- 
ant’s offer to represent his company. His evidence clearly indi- 
cates that when visiting Shipman in his regular calls, he attached 
no importance to the expiration register as a writing, memoran- 
dum or book of the plaintiff, or in any respect to plaintiff's busi- 
ness, to which the plaintiff was not entitled honestly and without 
violation of his confidential relations and the loyalty an agent is 
said to owe his principal. 

It must go without saying that a grocery clerk may ‘not law- 
fully surreptitiously copy the names of his employer’s customers 
from the latter’s books of account for use in soliciting away the 
employer’s customers, after the clerk shall have left the employ; 
but nothing is to prevent legal title of such copies passing to the 
clerk provided the employer expressly permits the copies to be 
made or tacitly allows it, seeing it while it is being done, and 
knowing the purpose which it is meant to serve. The point that 
the respondent makes, that Shipman kept this expiration register 
pursuant to instructions received from the plaintiff, is not well 
taken; for the reason that the instruction was to keep such a 
“report” to which attention had been called. This was the only 
record of plaintiff's Shipman was required to keep. While he did 
not keep the record, with the permission of the plaintiff's agent he 
kept copies of the daily reports, and this fulfilled the purpose of 
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the record, and the inference is that it accomplished the purpose 
even better than the record would have done. In preserving 
these copies of daily reports, Shipman discharged his duty in that 
respect to the plaintiff. 

It cannot be said from anv facts proved in the record, and from 
the customary manner in which fire insurance agents conduct 
their business, that such insurance companies have property 
rights in the renewal of the policy by the customer after the ex- 
piration of the term; nor did Shipman or the defendant at any 
time undertake with the plaintiff that they, or either of them, 
would renew policies which they had written for the plaintiff in 
the same company. The policyholder was free to renew with any 
company he might see fit, or not to renew his policy at all. Ship- 
man procured the insurance for the plaintiff in the first place 
from customers or patrons of his own. It is entirely lawful for 
the defendant, so long as he does not use for that purpose the 
information gathered exclusively from the plaintiff’s property, to 
solicit these customers and patrons in behalf of any insurance 
company he might see fit, the plaintiff or any other, so long as 
he does not abridge the enjoyment by the plaintiff of its beneficial 
interests in existing contracts of insurance, by inducing improper 
cancellations. 

The judgment should be modified in accordance with these 
views, and as modified affirmed. 

All concur (Bartlett, J., in result). 
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MISCELLANY. 





Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills; usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


MAILING NOTICE OF SHIPMENT. 

In the case of Banco de Sonora vs. Bankers’ Mutual Casualty 
Company et al., decided by the Supreme Court of Iowa, July 13, 
1904, a policy insuring articles sent by mail provided that no 
article should be considered as insured until a letter of advice 
with a description of the property, etc., should be deposited in 
the postoffice at the place of mailing, and that the article should 
be deposited and registered at the postoffice. It was held that 
mailing the letter of advice by depositing it in a mail box was in- 
sufficient, and did not cause the article to become insured. The 
provision was a condition precedent to the attachment of the 
risk, and hence a demand for additional proofs of loss after learn- 
ing of the deposit in the mail box did not waive the right to claim 
that no risk attached. 


BENEVOLENT SOCIETY— RIGHTS OF REPUTED WIFE. 

In the case of James vs. Supreme Council of the Royal Ar- 
canum, decided by the U. S. Circuit Court, E. D. Missouri, June 
15, 1904, a benevolent society was authorized to issue benefit cer- 
tificates to members in favor of dependents, among others, as 
beneficiaries. Its laws provided that if the designation of a bene- 
ficiary should fail for illegality, the benefit should be payable to 
certain parties named. The beneficiary was designated paren- 
thetically as the (wife) naming her, of the member. It was held 
that where she was the reputed wife, and innocently took such 
position, and was so generally recognized, the term was merely 
descriptive, and the fact that she was not the legal wife, because 
he had a former wife from whom he was not divorced, did not 
make the beneficiary named fail through illegality. 
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MISREPRESENTATION OF AGENT—PREMIUM NOTE. 


In the case of Johnson et al. vs. White, decided by the Supreme 
Court of Georgia, August 12, 1904, the following syllabus was 
furnished by the court :— 


Where an applicant for a life insurance policy, though able 
to read, and though having full opportunity to examine the 
written application presented by the soliciting agent for his 
signature, signed the same without reading it, relying on false 
representations made by such agent as to certain privileges 
which the insurance company would accord him if he procured 
the policy, and the policy subsequently issued and delivered to 
him was one corresponding with the kind for which the writ- 
ten application called, the applicant cannot, as against a gen- 
eral agent of the company, who stands in the position of a bona 
fide holder of a promissory note given in payment of the first 
premium on the policy, set up the defense that, by reason of 
the fraudulent misrepresentations above referred to, made to 
him by the soliciting agent, he was induced to sign an applica- 
tion which he really did not intend to make: Shedden vs. 
Heard, 110 Ga., 461; Id., 113 Ga., 162. 

When a policy of insurance duly delivered to the applicant 
differs materially from the kind of policy for which he applied 
or intended to apply, it is his duty, if he does not desire to ac- 
cept the policy issued to him, to return or offer to return the 
same, within a reasonable time, to the company, or an agent 
thereof authorized to receive it; and if the applicant neglects 
to examine the policy delivered to him, or for any other inex- 
cusable cause fails to comply with the legal obligation resting 
upon him with respect to surrendering the policy with due 
promptitude, he cannot avoid payment of a promissory note 
given by him for the first premium on the policy: Leigh vs. 
Brown, 99 Ga., 258. 

The present case is governed by the familiar propositions of 
law above announced, and accordingly the trial judge did not, 
in view of the evidence on which the defendants relied as sup- 
porting their defense, err in directing a verdict in favor of the 
plaintiff. 


PARTNERSHIP INSURANCE—CLAIM OF AGENT FOR PREMIUMS. 


In the case of White vs. McPeck, decided by the Supreme Ju- 
dicia! Court of Massachusetts, April 4, 1904, it was held that pre- 
miums for life insurance, taken out under a partnership agree- 
ment, were partnership debts. A promise of the agent to him- 
self pay the premiums is a valid consideration for a note given 
him for such premiums. The acceptance of premiums by the in- 
surer is a waiver of previous lapse for their non-payment. 
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AGENT’sS BOND, 


In the case of Fidelity & Casualty Co. vs. Brown et al., decided 
by the Supreme Court of Kansas, June 11, 1904, the following 
syllabus was furnished by the court :— 


In an action on the bond of an agent of an insurance com- 
pany to recover the amount of certain collected and unre- 
mitted premiums, it is error for the court to sustain a motion 
to strike from the petition certain premiums charged in the 
account, because collected outside the agent’s territory, where 
the language describing his territory is ambiguous and sus- 
ceptible of different interpretations. 

Under such circumstances, whether the premiums were col- 
lected within the agent’s territory is a question of fact. 


APPLICATION—CONSUMMATION OF CONTRACT. 


In the case of. Alliance Co-operative Ins. Co. vs. Corbett, de- 
cided by the Supreme Court of Kansas, June 11, 1904, the follow- 
ing syllabus was furnished by the court :— 


A statement in a written application for insurance, subse- 
quently approved, that it is for insurance for a term of years 
from a date named, is a sufficient embodiment, in the applica- 
tion of an agent’s agreement that the insurance shall take 
effect on that day, to satisfy a condition of the application that 
the company will not be bound by any representation, agree- 
ment, or promise of the agent not contained in the application 
itself. 


In the absence of a controlling provision of its by-laws, or 
an agreement of the parties to the contrary, a binding contract 
of insurance may be consummated with a mutual fire insur- 
ance company without the issuance of a policy of insurance. 


Under section 3410, Gen. St., 1901, providing that in certain 
suits against insurance companies the court, in rendering judg- 
ment, shall allow the plaintiff a reasonable sum as an attorney’s 
fee, to be recovered as a part of the costs, the question of the 
amount of such award is not determinable by the jury. 

f- 


UNAUTHORIZED BUSINESS OF FOREIGN CORPORATIONS. 


In the case of Northern American Ins. Co. et al., Appellants, vs. 
Henry Yates as Insurance Superintendent, et al., Appellee, the 
Appellate Court of Illinois, in a decision rendered October, 1904, 
held that it is unlawful for a foreign insurance corporation which 
has not complied with the laws of Illinois to maintain an office © 
in that state, and through its agents there solicit business and 
write policies on property situated in other states. 
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IRON SAFE CLAUSE. 


In the case of First National Bank of Hubbard vs. Cleland et 
al., decided by the Texas Court of Appeals, June 25, 1904, it 
was held that invoices showing purchases, and a small book 
showing credit sales, while cash sales were deposited in bank, and 
the whole furnished a complete record of his transactions, a 
policy provision requiring a complete set of hooks to be kept was 
complied with. Where the policy required the books to be kent’ 
in an iron safe during certain times, the burden was on the in- 
surer to show that the fire occurred at one of such times. 


DECLARATION—WAIVER OF PREMIUM. 


In the case of Battin vs. Northwestern Mutual Life Insurance 
Company, decided by the U. S. Circuit Court of Appeals, Third 
Circuit, June 13, 1904, the declaration set forth a certain sum 
which was paid to and accepted by the company on account of a 
premium then due on a credit given for the balance. It was held 
that the declaration sufficiently set forth a waiver of a forfeiture 
provision for non-payment of premium, and is not in conflict with 
a policy provision that no premium should be considered paid un- 
less a receipt was given, and no receipt for a part premium should 
be valid for more than three months, since it was not alleged that 
any premium was paid, but only that a payment on account was 
made. 


BENEVOLENT SOCIETY—By-LAWS AS TO SUICIDE. 

The statutes of Kentucky require that any policy having ref- 
erence to the by-laws of the corporation regarding the contract 
shall be attached to it a copy of such by-laws, otherwise the 
latter shall not be used in evidence. It was held in the 
case of Hunziker vs. Supreme Lodge K. of P., by the Court 
of Appeals of Kentucky,in a decision rendered on January 
22, 1904, that a subsequent by-law reducing the policy in 
case of suicide, which was not attached or called to the mem- 
ber’s attention, was no defense against sucide. Such statute is 
not invalid as an interference with vested rights, since it 
affects only the remedy. Suicide while insane is no defense 
against a policy containing no provision regarding suicide. 

‘ 
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ACCIDENT. 
e 1. Bioop Potsonrinc—NorIce. 


Where death resulted from blood poisoning due to a knife cut made by 
insured while trimming a corn, it was death from an accidental external 
injury within the meaning of an accident policy. 


Where such policy provides for a weekly indemnity to the insured, and 
also a death benefit for the beneficiary, no notice was required of the 
latter until her interest vested through the death of the insured. 


Where such beneficiary had no knowledge of the existence of the policy 
until it was discovered, some two mogpths later, among the papers of 
insured, and notice of the death was then promptly given without 
objection, and further proofs were called for and accepted, the ques- 
tion of waiver of delay in giving notice was for the jury. 

—Naz vs. Travelers Ins. Co., 920. 


2. Eatina Oysters. 


An accident policy insuring against bodily injuries sustained through ex- 
ternal, violent and accidental means, provided that it should not be 
liable for injuries resulting from poison, or anything accidentally or 
otherwise taken. Death was alleged to have been due to the acci- 
dental eating of spoiled oysters, which inflamed the intestines. The 
answer set up that the oysters were voluntarily eaten, and if death re- 
sulted it was because they contained ptomaine poison. 


Held, That according to the pleadings death was due to oysters volun- 
tarily eaten, and was a cause excepted from the policy, whether they 
were poisonous or not, and whether the eating of such oysters was 
accidental or not, and the company was not liable. 


—Maryland Casualty Co. vs. Hudgins, 207. 
3. EvIDENCE oF. 


The insured, under an accident policy, fell at the top of four stone steps 
leading to his office and was picked up unconscious at the bottom. 
He died four days afterward from hemorrhages, due to rupture of 
blood vessels. There was evidence that he had no disease which 
could have contributed to the fall. 


Held, That a finding that the fall was due to an accident was justified. 
—Taylor vs. General Accident Assur. Corp., Limited, 627. 


4. Gorne on Car PLATFORM. 


Going on the platform of a rapidly moving train in order to vomit, where 
the closet door of the car is locked, is not unnecessary exposure to 
voluntary danger, and does not, as a matter of law, avoid an accident 
policy which does not specifically stipulate against going on such 
platform. 

Where, under such circumstances, insured was thrown from the train and 
killed, and the policy was exempt from death resulting wholly or 
partly, directly or indirectly, from disease in any form, the temporary 
derangement of the stomach was not a disease within the policy. 


VOL. XX XITI.—67. 
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The policy provided for double indemnity, in case of riding as a passenger 
in or on a public conveyance. 
Held, That it covered death resulting from being thrown from the plat- 
form of a car. 
—Preferred Acc. Ins. Co. of New York vs. Muir, 739. 


5. NEGLIGENCE. 


A clause in an accident insurance policy limiting the right of recovery to 
the amount of one thousand dollars, in case of death “‘ due to unnec- 
essary exposure to obvious risk of injury or obvious danger, * * *” 
must be deemed to include all cases of exposure to unnecessary dan- 
ger attributable to negligence on the part of the insured. The gen- 
eral principles of the law of negligence apply, and a recovery cannot 
be had for the larger amount contracted to be paid, unless the as- 
sured exercised ordinary care. 

The evidence being conflicting, the question involving the alleged negli- 
gence of the insured was ‘properly submitted to the jury. 

—Price vs. Standard Life § Accident Ins. Co., 758. 


6. OccuPATION oF INSURED. 


Where it was alleged, in a suit gn an accident policy, that the insured fell 
from a car, the word fall means an accidental, and not an intentional 
fall. ° 

The insured was classified in the policy as a “cattle dealer or broker, visit- 
ing yards, by occupation.” 

Held, That where it was necessary for him to climb on the top of cars, in 
his legitimate occupation, a clause in the policy restricting him to 
the occupancy of passenger cars was not effective. 

—Richards vs. Travelers Ins. Co., 880. 


7. Svrcrpe. 


Where the insured took carbolic acid for the purpose of frightening his 
wife into giving him money and not of ending his life, though the 
motive was unworthy, the death must be classed as accidental, and 
not self-destruction, or suicide, within the meaning of the policy. 

—Courtemanche vs. Supreme Court, I. O. F., 481. 


8. UNNECESSARY DANGER. 


The occupation of insured was stated in the application for an accident 
policy to be that of a cotton manufacturer, and he was so described 
in the policy, which provided it did not cover injuries through volun- 
tary exposure to unnecessary danger. 

Held, That riding a steeple-chase, even as an amateur, was such voluntary 
exposure as debarred recovery for injuries received. 

Held, That knowledge hy the agent that insured occasionally so rode did 
not affect the case where the liability depended on the terms of the 
policy. ; 

—Smith vs. Atna Life Ins. Co., 410. 
9. WHEN Over AGE. 


A policy of accident insurance declared: “The insurance under this 
* * * contract is for the term of one year from the date of issue 
hereof, and * * * applies only to persons over sixteen years of 
age, and under sixty-five years of age. Held, That the insurer was not 
chargeable for an accident happening after the person taking out the 
policy had passed the age of sixty-five years. 

— Wheeler vs. United States Casualty Co., 382. 


See AppricaTion ; Emproyer’s Liartuity 1, 3, 4, 6 ; Evipence ; Suictce 1, 
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ACCORD AND SATISFACTION. See Emptoyer’s Liasruiry 4. 


ACTION. 
Jornt PartreEs—INCUMBRANCE— DENIAL OF LIABILITY BY AGENT— WAIVER OF PROOF. 


1. A suit on a policy of fire insurance, originally instituted by H. and B. 
as joint plaintiffs, may, under the Florida statute of amendments, be 
properly amended so that H. shall be the sole nominal plaintiff suing 
for the use of B.; and such suit may further be properly amended so 
as to drop H. as a plaintiff therein altogether, the usee, B., being sub- 
stituted as the real and only plaintiff; and such suit, in so far as B.’s 
rights are affected by a clause in the policy sued on limiting the time 
within which suit thereon may be instituted, will be deemed and held 
to have been instituted on the date when it was first brought by H. 
and B. as joint plaintiffs. 

2. Where H., to whom a policy of fire insurance is issued, after a loss 
thereon, assigns and delivers it to B. to secure an indebtedness due 
from him to B., and for collection as his agent, with authority to B. 
to collect the same, and to deduct from the proceeds the amount of 
H.’s indebtedness up to the time of such collection, and to account to 
H. for any overplus above such indebtedness, under these circum- 
stances, held, that B., under the provisions of section 981, Rev. St., 
1892, permitting any civil action at law to be maintained in the name 
of the real party in interest, can, in his own name alone, maintain an 
action at law for the collection of such policy as the real party in in- 
terest. Held, further, that in such a case, in the event of B.’s recov- 
ery in his own name on such policy, the only claim that H. would 
have would be against B. for any balance remaining after the payment 
in full out of the proceeds of H.’s debt to B. In such case H. would 
have no claim against the insurance company. 


3. If the provisions of a policy of fire insurance render it void in the 
event the insured did not own the land in fee upon which the insured 
premises stood, or in the event the personalty insured was incum- 
bered with a chattel mortgage, these avoiding facts, if existent, are 
proper matters of defense to a suit on such policy for the defendant 
to urge by plea, and it is not necessary to the maintenance of the 
plaintiff's suit on such policy that he should negative such facts in his 
declaration. 


4. An agent may be authorized to deny on behalf of a fire insurance com- 
pany liability on a policy issued by such company, when he is not 
authorized by such company to adjust the loss, or to accept for it 
proofs of loss. 


5. If an agent of a fire insurance company has authority for it to deny 
liability on one of its policies, and does so deny such liability, then it 
makes no difference whether such company has knowledge of such 
denial of liability or not; it is bound by the authorized acts of its 
agent, whether it has knowledge of such acts or not. 


6. In a suit on a policy of fire insurance, where the declaration alleges 
that there was a denial of liability on the policy by the defendant 
company, it is not necessary for such declaration to allege that the 
plaintiff was misled by such denial of liability. The simple allegation 
that the defendant company denied all liability on the policy is suffi- 
cient to give to the plaintiff any advantage to be derived from a 
waiver of proofs of loss that follows, as a legal consequence, upon such 
denial of liability. The question in such a case is one purely of fact. 
Did the defendant company absolutely repudiate or deny all liability 
upon the policy sued on? If it did, then it follows, as a legal conse- 
quence, that it has waived the making of proofs of loss provided for 
in the policy. 

7. Where a local agent of an insurance company has authority to repre- 
sent the company in making contracts of insurance, in collecting pre- 
miums, and in signing policies, he also has authority to waive proofs 
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of loss, either in writing or by parol, or by matters in pais’ which 
amount to an estoppel. An insurance company cannot make its local 


agent the medium through which all the benefits of a policy flow from 
the insured to it, and then deny that he has authority to represent it 
when the benefits of the insured are involved. 


8. The acts of an agent performed within the scope of his real or apparent 
authority are binding upon his principal. The public have a right to 
rely upon an agent’s apparent authority, and are not bound to inquire 
as to his special powers unless the circumstances are such as to put 
them upon inquiry. 

g. The following stipulation in a policy of insurance: “No officer, agent 
or other representative of this company shall have power to waive any 
condition or provision of this policy except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, agent or 
representative shall have power or be deemed or held to have waived 
such conditions or provisions unless such waiver, if any, shall be 
written upon or attached hereto,” refers to the conditions which go 
to the making of the contract of insurance, and not to provisions re- 


lating to the proof of toss which are to be performed in the event of 
a loss, and consequently this stipulation does not operate to prevent 
the company from making waiver of proof of loss by conduct, or 
otherwise than by an express agreement. 

10. The legal effect of the provision in the policy of insurance sued on in 
this case that requires the assured to make proofs of loss within sixty 
days after the fire is not to make such policy void forfeited, or an- 
nulled upon a failure to furnish such proofs of loss within the pre- 
scribed time, but its only effect, in connection with another provision 
in such policy stipulating that the amount due upon the policy shall 
be payable sixty days aiter satisfactory proofs of loss have been re- 
ceived by the company, is that it postpones the date when the 
amount of the loss becomes due and payable, and consequently, in 
cases where the furnishings of such proofs of loss have not been ex- 
cused or waived, postpones the time within which suit may be 
brought thereon. 

11. In an action on a policy of fire insurance the plaintiff may, in different 
counts of his declaration, aver both a waiver by the company of the 
proofs of loss and a compliance with the provisions of the policy as 
to such proofs on his part, and may rely upon that one of the counts 
that the evidence establishes. The plaintiff may also insist that proofs 
of loss have been waived. notwithstanding the fact that he later fur- 
nishes such proof from abundance of caution. 


12. A special count in a declaration for interest upon the amount claimed 
as principal, while not perhaps necessary for the recovery of interest, 
is not an improper pleading, and is not subject to demurrer. 


—Indian River State Bank vs. Hartford Fire Ins. Co., 289-40. 


See ARBITRATION 2; ASSIGNMENT 1; EmpLoyer’s Liapmity 2; HeauttH; Luwira- 
TION 1. 


ADDITION. 
ConTRIBUTION—OTHER INSURANCE. 


A policy on a school building, with privilege to make additions, and cov- 
ering the same, covers an adjoining building subsequently erected 
and connected with it. 


The addition was also insured by specific policies. 


Held, That the original policy must contribute with them under the con- 
tribution clause. 


Statements of an agent regarding additions and other insurance, and the 
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need of its indorsement, are immaterial where the policy permitted 
such insurance and additions. 

Oral waiver by an agent is ineffectual where the policy requires a written 
indorsement, and provides that no agent shall otherwise waive its 
provisions. 

Whether other insurance exists which requires contribution is a question 
of commercial law and the decisions of a State court are not binding 
on a Federal court. 

Where policies are partially concurrent the method of contribution is that 
the non-concurrent items must first be paid, and then the policies 
contribute with their remainder in settlement of the concurrent items. 

— Meigs vs. London Assur. Co., 251. 


See EmMpioyer’s Liastruiry 1. 


ADJUSTER. See Aczent 4; AppraIsEMENT; Booxs or Account 1; Proors oF 
Loss 3. 


ADJUSTMENT. 
Save oF DaMaGeED SrTock. 


The insured and adjusters were unable to agree upon the loss on a dam- 
aged stock of goods. The latter then told him to read his policy and 
observe its terms. He therefore advertised the stock for sale without 
notice to the companies. The latter, learning the fact, notified him 
not to sell, that they desired to exercise their policy rights of further 
examination, and called his attention to their right to take the stock 
or have it appraised, stating that if he proceeded with the sale the 
policies would be void. The sale was persisted in, and not until it 
was finished and the goods disposed of were proofs of loss furnished. 

Held, That the policies were avoided by this violation of their conditions. 

Held, That the violation was not excused by the fact that the goods were 
deteriorating; the insured should have so notified the companies and 
thus compelled an immediate appraisement at their peril. 

— Herman Astrich vs. German American Ins. Co., 308. 


See APPRAISEMENT ; CANCELLATION 1 ; CONTRIBUTION; IRon SaFeE 1. 
AGE. See AccipEnt 9. 
AGENCY. See Tire 6. 


AGENT. 
1. Broker as—Errect or Sranparp Ponicy Law. 


One who, as a broker, obtains for another from the regular agent of an 
insurance company, a policy of fire insurance, delivering it to, and 
collecting the premium from, such other, and paying the latter to 
such agent, is, as to such transaction, a general agent of such com- 
pany under section 1977, Rev. St., 1 


Prior to the standard policy law, knowledge of the agent of an insurance 
company, at the time of making a contract of insurance for it, of facts 
affecting the validity thereof, was in regard thereto equivalent to 
knowledge of such facts by the company. 

Independently of the standard policy law, knowledge of an insurance 
company, direct or indirect, at the time of issuing a policy of insur- 
ance, of facts respecting the subject thereof affecting the validity of 
the contract, precludes it, on principles of estoppel in pais, from tak- 
ing advantage of such facts, in case of a loss, to escape liability. 

The disability provisions of the standard policy law as to waiver do not 
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abrogate the judicial rule protecting a policyholder, upon principles 
of estoppel in pais, as to circumstances affecting the validity of the 
contract known to the insurance company at the inception thereof. 

The clause of the standard policy law expressly continuing in force the 
rule charging an insurance company with the knowledge possessed 
by its agent at the time of the delivery by him of a policy, was incor- 
porated into such law to prevent impairment of the legal effect of 
such knowledge as established by the decisions of this court. 


The effect of the rule so established and preserved is that an insurance 
company, assuming one attitude as to known facts for the purpose of 
making an insurance contract, is not permitted to successfully assume 
a different and inconsistent attitude to avoid it. 

There being no provision in the standard policy, in connection with that 
requiring proofs within sixty days after the occurrence of a loss, ren- 
dering failure to comply therewith a cause of forfeiture, such failure 
merely postpones the maturity of the claim till sixty days after such 
proofs are furnished. 

The principle last above stated was an element in the judicial policy of 
this State when the standard policy law was enacted, and was pre- 
served therein by this language, ‘The loss shall be payable sixty days 
after the notice of proof of loss required has been received by the 
company,” and by the omission therefrom of any provision making 


failure to furnish proofs within sixty days after a fire a cause of for- 
feiture. 


The provision of the policy last spoken of, that charging an insurance 
company with knowledge possessed by its agent at the time of the 
delivery of a policy, vital to the validity thereof, and that charging 
the company with knowledge possessed by its agent engaged in ad- 
justing a loss thereunder, were incorporated in the standard policy in 
order to prevent impairment of existing rules on the subject, accord- 
ing to the judicial policy of the State. 


Welch vs. Fire Ass’n of Philadelphia, 261. . 

2. CoMMISSIONS FoR RENEWALS. 

A contract with an agent by which he was to receive $1 per year for each 
$1,000 of insurance procured by him, so long as the policies re- 
mained in force, was not unreasonable as tieing up the future funds 
and restricting the discretion of future directors. 

A company cannot retain the renewals of such business and plead ultra 
vires against the agent’s right for an accounting, regardless of its own 
powers. 

A statutory requirement that the by-laws and notices shall state the ob- 
jects for which assessments shall be applied, and that they shall not be 
applied for other purposes, does not apply to such commissions for 
renewals. They are, at any rate, an expense incidental to the busi- 
ness. 

An agreement by a reinsuring association to continue the payment of such 
commissions is not ultra vires. 

The burden is on the company to show from its records the amount to 
which the agent would be entitled in an accounting, and cannot com- 


plain. in the absence of such showing, that the court accepted the evi- 
dence of the agent. 


—Schrimplin vs. Farmers’ Life Ass’n, 338. 
3. IncomPLETE Contract TO INSURE. 


The owner of a number of houses requested an agent of several companies 
to cover them as the existing risks expired. He was informed that as 
to one house, on which a policy was about to expire, the companies 
declined negro risks, but that in case of such declination he would pro- 
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cure insurance, in that case, elsewhere, which he did. Afterward the 
agent wrote, requesting a list of the policies about to expire, and in 
reply certain properties were mentioned, not including the one in 
question, which was occupied by negroes. No specific company was 
mentioned. 


Held, That in the absence of evidence that the agent agreed to place the 
insurance in the company defendant, there was no enforcible contract. 


Held, That where the insured had knowledge that the company would not 
insure negroes, no enforcible contract could be made by an agreement 
of the agent to insure in such company. 

~—Hartford Fire Ins. Co., Appellant, vs. S. Y. Trimble, Appellee, 348. 


4, Lyzaprnity ror DisoBEyiInG INSTRUCTIONS. 


Where an agent, authorized to issue policies, issued a policy at a lower 
rate than fixed by the company, contrary to its instructions, and 
fraudulently and purposely neglected to report the same, he is liable 
to the company, not only for the difference in the premium, but for 
any loss it might have to pay, though the risk was not in the pro- 
hibitive class. 

The case is not affected by the fact that the loss occurred within five days, 
and the company would have had no power to cancel until that time 
had elapsed, even if the risk had been reported, 

Where the agent in such case was sued for the premium that should have 
been paid, it was error to refuse to allow the plaintiff to dismiss that 
part of the action relating to the premium. 

Suit for the premium did not amount to an acceptance of the risk by the 
company which estopped it from claiming damages. 

It cannot be claimed that there was no proper proof of the amount of loss 
where the adjuster was directed by the agent to pay the full amount 
before an adjustment was made. 


The petition in the suit did not need to negative contributory negligence, 
where willful wrong was charged. 


Where the agent fails to comply with his instructions to report, and the 
evidence is sufficient to show that the principal would have canceled 
the risk if the facts had been known, the measure of recovery is not 
simply the difference in the premium, but the loss suffered by the 
principal. 

—Continental Ins. Co. of N. Y. vs. Clark et al., 873. 


5. OWNERSHIP OF BUSINESS OF. 


The former local agent of the complainant company, having other com- 
panies in his agency, was permitted to keep duplicates of his daily 
reports on blanks furnished by the company, instead of entering them 
on the policy register which it furnished. The agent also had an ex- 
piration book, in which he entered memoranda of the different poli- 
cies which he issued, under the names of the different companies, and 
which he had not received from the complainant. The agent sold his 
business to the defendant agent, but the company refused to transfer 
to him its agency, and enjoined him from using any of its papers in 
his possession, or information derived from the same, and secured a 
judgment below that it should recover the same. 

Held, That the plaintiff was entitled to the injunction and judgment so far 
as they related to the daily reports and other books and papers fur- 
nished by it. But the Register was the property of the agent, and he 
was entitled to use any information which it contained. 

Held, That the business of the agency was the property of the agent in so 
far as he was able to control it. and that he owed no duty to the com- 
plainant as to the renewals of policies in force, but had no right to 
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disturb or solicit the cancellation of such policies while they con- 
tinued in force. 


—WNational Fire Ins. Co., Respondent, vs. Benjamin E. Sullard, Appellant, 1046. 
6. Prace or Business oF—CLASSIFICATION OF INSURANCE. 


While an agent’s place of business is not necessarily the place of business 
of his principal, yet, where the business of the principal is conducted 
at the agent’s place of business, and at no other place, the place of 
business of the agent is the place of business of the principal. 

Where an insurance agent represents several companies in a given city, 
and transacts their business in an office maintained at his own ex- 
pense, this office is the “place of doing business” of such of the com- 
panies as have no other place in such city for the transaction of their 
business. 


A corporation is not a citizen, within the meaning of that clause of the 
Fourteenth Amendment to the Constitution of the United States, 
which prohibits the states from making or enforcing any law which 
abridges the privileges or immunities of citizens of the United States. 
It follows that Civ. Code 1895 (§ 2110), embracing what is commonly 
known as the “Dodson Law,” regulating the contracts of insurance 
companies, does not violate that clause of the Fourteenth Amendment. 

The General Assembly may, for purposes of legislation, classify persons or 
subjects, provided the classification is not arbitrary or unreasonable. 
The law referred to in the preceding note does not make an arbitrary 
or unreasonable classification, because it is limited to insurance com- 
panies, and because it excludes from its operation losses sustained by 
reason of the destruction of specified kinds of personal property. 

The evidence warranted the verdict, and there was no error requiring a 
new trial. 


—Aitna Ins. Co. of Hartford vs. Brigham, 941. 
7. Recovery oF PREMIUM BY—OTHER INSURANCE. 


An insurance agent, at the request of insured, who agreed to pay- the pre- 
miums, procured policies of the standard form prescribed by the 
State, providing that they should be void in case of other insurance. 
The insured had such insurance. The agent paid the premiums to the 
company. The insured, after keeping the policies some time, re- 
turned them, denying that he had ordered them. The policies were 
canceled by the company, and the agent charged the usual short rates. 

Held, That the agent was entitled to recover this amount from insured, 
even though the policies were void. Nor could the insured recoup 
for damages without pleading breach of warranty as a set-off. 


—De Wolf vs. Washington, 236. 


See Action; AppuiicaTion 5, 8, 11; AssIGNMENT 1 ; BENEVOLENT Society, 1, 13; 
CANCELLATION 2, 6, 7, 8; EmpLoyer’s Liasrnity 6; ForEectosure; Incum- 
BRANCE; Iron Sare 1, 2; Limitation 2; OrnEr InstrRance 2, 4, 5,8; Pre- 
mium 5, 11, 13, 14, 17, 18, 19, 20, 23; Resatre 1,2; Risk 4; Tirte 3, 4, 5, 
7; & 

AGENT’S BOND. See Surery. 


ALTERATIONS. See Emproyer’s Lrasiuity 1. 
ANNUITY. See Fravp 1. 


APPLICATION. 
1. ANSWER AS TO PREGNANCY. 


The original application contained the questions, “Are you pregnant?” 
which was answered “ No,” and, ‘Are you now in sound health?” 
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which was answered “Yes.” Subsequently the insured, for the pur- 
pose of increasing the benefit under the rules of the society, signed a 
health certificate prepared by itself, in which she stated that she was 
in her usual good health, and not afflicted with any disease, so far as 
known, and in as good health as when originally examined, and 
directed the certificate to be filed with her application and become a 
part of it. 

Held, That the certificate must be construed most strongly against the in- 
surer, and its Janguage construed in a non-technical sense as it would 
naturally be understood by insured. 


Held, That though pregnancy might, from an insurer’s standpoint, be not 
a condition of good health, it did not make the statement either false 
or fraudulent; the insured had a right to construe the latter as it 
would be generally understood. 

Held, That the direction as to filing and making the statement part of the 
application did not reaffirm the statements in the latter. 


—American Order of Protection vs. Stanley, 193. 
2. ATTACHMENT TO Poticy. 


An accident policy, which insures also against accidental loss of life, is a 
life insurance policy within the statute requiring a copy of the appli- 
cation to be attached to the policy in order to be admissible as evi- 
dence. 


On a blank form of application, printed on the back of the policy, ap- 
peared the marginal words, “I accept this as a copy of my application, 
but I agree that the original shall be admitted as the correct applica- 
tion if the copy varies therefrom.” 


Held, Where the contents were not a copy of the original signed by in- 
sured, and there was no evidence that he ever saw it, that it was an 
ineffectual attempt through waiver by insured to evade the statute. 

—Zimmer vs. Central Accident Ins. Co., $33. 


3. BREACH OF WARRANTY. 


Where a policy of life insurance makes the answers and statements con- 
tained in the application warranties, and constitutes them a part of the 
contract, an untrue statement concerning a matter of fact that is or 
ought to be within the personal knowledge of the applicant consti- 
tutes a breach of the warranty and renders the policy void. 


A paid-up policy calling for unconditional payment of a certain sum to 
the executors, administrators, or assigns of the insured at his death, 
with reservation to the insurer of the right to pay the money to any 
person who has incurred expense on behalf of the insured, held to con- 
stitute ‘insurance in force upon his life,” within the meaning of an 
application for information upon that point. 


Appended to the policy in suit was what purported to be a copy of the 
application upon which it was issued, but the copy was not referred to 
in the body of the policy. There being a variance between the origi- 
nal application and the copy, held, that the original application must 
control. 


A policy of life insurance made the answers and statements contained in 
the application a part of the contract, and declared them warranties. 


One part of the application declared that the answers and statements con- 
tained in it, together with those made to the medical examiner and 
contained in a separate part, should be the basis of the contract of 
insurance, and become part of the contract. Held, That the statement 
to the medical examiner, signed bv the applicant, is to be deemed a 
part of the application referred to in the policy, and made a part 
thereof. 


—Dimick vs. Metropolitan Life Ins. Co., 3 
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4. EvimmeEnce or PHysIcIAN. 


Where the question before the jury is the truth or falsity of answers as to 
health, in application, the opinion of a physician called as witness for 
the plaintiff as to the proper treatment of the disease or as to the 
effect which certain undisclosed symptoms would have on his esti- 
mate of the character of the risk, are not admissible on cross-exami- 
nation. 

Evidence is admissible to show that insured had consumption within a 
year of the issue of the policy, from which he died, after showing that 
he had been treated for the disease, and where in such case the state- 
ment in the application was that he had never had spitting of blood or 
serious illness, the statements were material, and, if false, avoided the 
policy. 

—Murphy vs. Prudential Ins. Co. of America, 36. 


5. Fatse ANSWERS BY AGENTs. 


The application contained a declaration and warranty “that the answers 
and statements contained in it, and those made to the medical ex- 
aminer, are full and true, and are correctly recorded, and that no in- 
formation or statement not therein contained, received, or acquired at 
any time by any person shall be binding upon the company, or shall 
modify of alter the declarations and warranties therein contained; 
that the persons who wrote in the answers and statements were and 
are our agents for the purpose, and not the agents of the company, 
and that the company is not to be taken to be responsible for its 
preparation, or for anything therein contained or omitted therefrom; 
that any false, incorrect, or untrue answer, or any suppression or con- 
cealment of facts in any of the answers, shall render the policy null 
and void.” 

Held: Assuming, but not deciding, that with respect to the insurance so- 
licitor and medical examiner, employees of the company who wrote 
the answers, the stipulation was inefficacious to constitute them agents 
of the applicant, yet the clauses quoted constituted a plain limitation 
upon the authority of the company’s agents, of which the applicant 
was required to take notice, and by which he was bound. 

In such a case, untrue answers entered by the solicitor and by the medical 
examiner, and signed by the applicant, constitute a breach of warranty 
and render the policy void, provided the answers are of such a char- 
acter as by the contract are made warranties. 

The common law of New York is not otherwise, at least, so far as an- 
swers written by the insurance solicitor are concerned, the answers 
being such as the applicant himself was at liberty to insert. 

—Dimick vs. Metropolitan Life Ins. Co., 4. 


6. MISREPRESENTATION AS TO HEALTH. 


Parties to the insurance contract are not restricted in the provisions 
which they may incorporate in the absence of statutory prohibition, 
and the warranty of their truth makes them material, whether other- 
wise so or not. 

Where a party refused to accept a policy on account of its provisions, and 
these are subsequently changed, and he accepts it, this is proof, in 
the absence of fraud, that he had knowledge of its terms. 

The insured agreed in the application, which was made part of. the con- 
tract, that his statements to the medical examiner were warranted to 
be true. He stated that he had last consulted a certain physician for 
a cold, whereas he had subsequently consulted another for a severe 
cough and the grip. 

Held, That this was a breach of warranty, and there could be no recovery. 

—Dwyer vs. Mutual Life Ins. Co., 854. 
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7. MISSTATEMENT OF OCCUPATION. 


Where the application is made part of the policy, and the basis of the 
contract, and provides that an answer must be strictly true, under 
penalty of forfeiture, an answer not so strictly true will avoid the 
policy. 

The burden is on the plaintiff to prove the truth of such answers, when it 
is denied. 


An answer that insured was a lockmaker, when he had been for a short 
time in a factory of that kind, to learn the trade, but had been laid off 
and for three months had been doing jobs in livery stables, was a 
breach of warranty. 


—Fell et al. vs. John Hancock Mut. Life Ins. Co., 1044. 


8. PAYMENT OF PREMIUM TO AGENT. 


Where there was substantial evidence sustaining the view that a written 
application had been accepted by the company, though no policy had 
been issued, though there was also substantial evidence to the con- 
trary, the finding to that effect by the jury will not be disturbed. 


Where the premium was paid by the agent in cash to the company, it was 
of no consequence that the insured was given credit by the agent. 
—AHerring vs. American Ins. Co., 558. 


9. PHoToGRAPHIc Copy. 


A statute requiring a copy of the application to be attached to a policy is 
sufficiently complied with by a photographic copy which, though re- 
duced in size, is legible. 

—Arter vs. Northwestern Mut. Life Ins. Co. of Milwaukee, 852. 


10. REPRESENTATION AS TO HEALTH. 


Where the application was a warranty, in which answers untrue in any 
respect forfeited the policy, any substantial misstatement in an an- 
swer purporting to be complete justifies the forfeiture of a policy is- 
sued on the faith of such statement. 


The insured stated that he had never been an inmate of a hospital. His 
physician testified that he had been sent to a hospital simply in order 
that he might be able to give him better care, and entered his malady 
as rheumatism, simply to qualify him for entry; that he was his 
private patient there during one or two weeks. 


Held, That he was an inmate within the meaning of the application, and 
his answer was a breach of warranty. 
—Farrell vs. Security Mut. Life Ins. Co., 679. 


11. Stratus or AGENT—PAYMENT OF PREMIUM. 


Certified copies of application and other papers of a company of another 
State are admissible as evidence. 


Where the party procuring the insurance testified that an application to 
the company for which he was working being rejected, he procured 
from the insured an application to another company, for which he 
was not the agent, and made the application through the general 
agent of that company and delivered the policy, it was a question for 
the jury whether he was the agent of the company within the statute 
making a party who solicits in behalf of a company, or transmits the 
application, or delivers the policy, the agent of the company, if com- 
pensated. 

Where the application stated that insured had never been rejected, and was 
in good health, and the agent knew of her rejection, and that she had 
palpitation of the heart, and that the health of one sister and cause 
of death of another were not as stated in the application, it was a 
question for the jury whether there was such collusion between the 
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agent and insured as would relieve the company from responsibility 
for his knowledge. 

Where it appeared from the record that the first premium was paid on the 
issue of the policy, it cannot be claimed that it was paid some months 
later, when the insured was at the point of death. 

—Speiser et al. vs. Phoenix Mut. Life Ins. Co., 200. 


12. Warranty As TO HEALTH. 


A warranty by an insured, in his application for insurance, that “no pro- 
posal or application to insure my life has ever been made to any com- 
pany or agent upon which a policy has not been issued of the amount 
applied for,” is the warranty of a fact relating to a matter upon which 
the insured could fully answer, and, if false, avoids the policy. 


Quere: Whether a warranty by the insured that he has never had 
“pneumonia” is the warranty of a fact relating to a matter upon which 
the insured could fully answer, or only to the fair sense of the ques- 
tion; namely, to the belief of the insured, within the rule stated, in 
Henn vs. Metropolitan Life Ins. Co., 51 Atl., 689, 67 N. J. Law, 310. 


—Finn vs. Metropolitan Life Ins. Co., 472. 


See Benevoent Soctery 1, 13; INcumprance ; Occupation; Premium 21; Trm- 
PORARY INSURANCE. 


APPRAISEMENT. 
Sate oF SatvaGE By INSURED—WAIVER BY ADJUSTER. 


The policy stipulated for an appraisement in case of failure to agree as 
to the loss, and for an estimate and satisfactory proofs of loss, and 
that the insured should exhibit, as often as required, the remainder of 
the property to a party designated by the company, and that the lat- 
ter might take all or part of the property at its appraised value, or re- 
place the same within a reasonable time within thirty days after 
receiving proofs of loss. 


Held, That where insured, after filing proofs, but before their receipt by 
the company, upon the failing of the parties to agree, advertised and 
sold the property against the protest of the company, the latter was 
deprived of its rights to further examination and appraisement, and 
replacement, and was released from liability under the policy. 

Where some policies were on merchandise and fixtures, and others on 
fixtures only, and after the insurance on merchandise had been for- 
feited one of the adjusters who was acting for the companies called 
for proofs as to furniture and fixtures, a compliance with the request 
by sending such proof to all the companies was not a waiver of for- 
feiture in the case of a policy covering merchandise only. 

—Astrich vs. German-American Ins, Co. of New York, 925. 


See ADJUSTMENT. 


ARBITRATION. 


1. Lirration. 


The policy stipulated for arbitration, in case of failure to agree, and that 
the company should not be held to have waived any provision of the 
policy by any act relating to the appraisement. 

Held, That where the arbitrators fail to agree, without fault of insured, 
the limitation of time for bringing suit began to run from the failure 
of the appraisement, and an action begun after the twelve months 
stipulated in the policy was not too late. 

— Fritz vs. British America Assur. Co., 596. 
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2. Riexut or Action. 


Where the policy provided that, in case of disagreement, the amount of 
loss should be ascertained by appraisers stating the sound value and 
damage, and, after the loss a separate agreement was made to sub- 
mit the extent of the damage to arbitration, reserving any question 
as to the liability of the insurer, the agreement did not bar right of 
action by the insured to determine the liability of the company. 

A stipulation in a standard policy by which it is sought to deprive insured 
of a right of action must be strictly construed. Where there was no 
disagreements, and a separate agreement was made to arbitrate, in- 
volving other substantial conditions than those in the policy, it 
avoids the effect of the policy provisions regarding arbitration. 

Where such attempted arbitration failed through the withdrawal of the 
representative of the insured, on account of the unreasonable delays 
of the representative of the insurer, which was not objected to by the 
insurer, the latter is estopped to set up the attempted arbitration as 
a bar to action by the insured. 


An umpire has no right to send an employee to hear the evidence at an 
arbitration from which he is absent, and base his conclusions on the 
employee’s report. 


—British America Assur. Co. vs. Darragh, 577. 
3. WHEN Vorb. 


Action to set aside the award of arbitrators, and to recover on fire insur- 
ance policies the amount of the plaintiff’s loss by reason of the de- 
struction by fire of the property therein described. Held:— 

That the plaintiff was entitled to appear before the arbitrators, and to be 
heard, and to offer evidence touching his loss. A denial of such right 
by the arbitrators is a ground for setting aside their award. 

—Redner vs. New York Fire Ins. Co. et al., 780. 


ASSESSMENT. See Dures; Benevotent Society 7, 9, 11; INsurasix INTEREST 
2; Murvuat Company; OTHeEr IpsuRANCE 5. 


ASSESSMENT COMPANY. 
CHANGE TO LEVEL PREMIUM. 


The articles of association of an assessment company provided that they 
might be amended, and they were afterwar@ amended by provisions 
permitting the issue of policies on the stipulated premium plan, with 
a legal reserve and Jevel premium. Authority was given by an act oi 
the Legislature to change the plan of business from that of an as- 
sessment to an old-iine level-premium plan. 


Held, That the change of plan was not a violation of the vested rights of 
certificate holders who declined to change their contracts, although 
their assessments might be increased through the diminution of the 
number of those who would otherwise be assessed. 

Held, ‘That the company was empowered to bind its members by such a 
change of plan when adopted in accordance with its charter by a 
majority of the members 

— Wright and Truby, Appts., vs. Minnesota Mut. Life Ins. Co et al., Appel., 542. 


ASSIGNEE. See Insurasie INTEREsT 2. 


ASSIGNMENT. 
1. ConsENT—ACTION. 


There was evidence that an agent of the company agreed with an assignee 
for the benefit of creditors, in consideration of the promise to pay the 








{ 


eoeee 


1070 Insurance Law Journal. 


unpaid premium, to insure the assignee’s interest in the property, 
either by a proper indorsement on the policy, or, if that could not be 
procured, by a binding slip. 

Held, That the action should have been for damages for breach of con- 
tract, and not a suit on the policy, where there was no proof of the 
valid transfer or continuance of the policy under its provisions, and 
such suit must fail where, although the proof would authorize recov- 
ery, there was no amendment to conform the pleadings to the evi- 
dence. 

Held, That where no agreement to insure was pleaded, it was error to sub- 
mit the case to the jury on the theory that the plaintiff might recover 
if such an agreement was made. 


—Northam vs. Dutchess County Mut. Ins. Co., 283. 


2. INsoLVENCY—INSURABLE INTERETS. 

The assignment of a policy on his life, payable to himself, made in good 
faith, while the assignor is solvent, is not affected by his subsequent 
insolvency, whether for a valuable consideration or not. 

The assignee in bankruptcy has no ground for canceling such assignment 
where the insured had none. 

Where the premiums are paid by insured in such case, his insurable inter- 
est is sufficient to sustain the policy regardless of interest of the as- 
signee. 

A sister-in-law who is a member of insured’s household, to whom, ap- 
parently, money was owing, takes a good title by assignment in the 
absence of evidence to show that it was a gambling transaction, 


—King vs. Cram et al., 397. 


3. InsuRABLE INTEREST IN MANAGER OF CORPORATION. 


A corporation of which the insured was manager was indebted to the 
plaintiffs upon promissory notes for money advanced. The policy 
was assigned to the plaintiffs as security for the notes, and provided 
that no assignment should be valid unless a copy was filed with the 
company and should be subject to proof of interest. 

Held, That it could not be said as a matter of law that the assignee had no 
insurable interest in the manager of a corporation to which he had ad- 
vanced funds. 

Held, That insurable interest was not necessary to the assignment of a 
policy which was valid in its inception, where such assignment was 
not a cover for a mere gambling transaction. 

Held, That the limitations on the assignment were for the protection of 
the company, and payment by it into court was a waiver. 

Held, That where the notes were renewed with the consent of the bene- 
ficiary, he could not claim that the assignment was released as a se- 
curity by the renewal. 


— Mechanics’ Nat. Bank vs. Comins et al., 49. 


ATTORNEY’S FEES. 
CONSTITUTIONALITY OF PLEADING. 


Chapter 4173, p. tor, act approved June 3, 1893, which authorizes the re- 
covery of attorney’s fees in certain cases against insurance companies, 
is constitutional, 

The attorney’s fees provided for by chapter 4173, p. 101, act approved 
June 3, 1893, may, under the second section of that act, be recovered 
in the same suit and included in the same judgment as the amount 
due upon the policy of insurance. 


Chapter 4173, p. 101, act approved June 3, 18903, which authorizes the re- 
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covery of attorney’s fees in certain cases against insurance companies, 
was not repealed by chapter 4677, p. 33, act approved May 31, 1899. 

Chapter 4677, p. 33, act approved May 31, 1899, does not deprive the in- 
surer of the right to plead that the fire was caused by the criminal 
conduct of the insured, or that the insurable value thereby required 
to be fixed and written in the policy was procured to be so fixed by 
fraud on the part of the assured. 


Chapter 4677, p. 33, act approved May 31, 1899, is not repugnant to the 
Constitution of this state, nor to that of the United States. 

Leave to amend a pleading may be granted during a term of court with- 
out notice to the opposite party of the application therefor, even 
though the cause has heen submitted upon demurrer by brief at such 
term. 


Where an amendment of the declaration is permitted, pending the hearing 
of a demurrer thereto the court should permit the defendant to plead 
or demur to the amended declaration, and it will be error for the 
court to apply the demurrer cn file to the amended declaration with- 
out defendant’s consent. 


Errors without injury are not ground for reversal. 
— Hartford Fire Ins. Co. vs. Redding et al., 997. 


BENEFICIARY. See Fraup 1; Inpusrriat Poticy; Wire’s Poticy 2. 


BENEVOLENT SOCIETY. 
1. ANSWERS IN APPLICATION AS TO OCCUPATION. 


In an action to recover upon a benefit certificate issued to plaintiff’s in- 
testate by the fraternal beneficiary society known as the “ Modern 
Samaritans,” it appears (1) that bartenders and others engaged in the 
business of selling intoxicating liquors are ineligible to membership, 
and are prohibited from joining; (2) that the insured in the benefit 
certificate here involved was at the time he applied for membership in 
the society a bartender; (3) that he truthfully stated to the agent of 
the society who solicited him to join the same that he was a bartender, 
and also a-painter; (4) that the agent who filled out the application 
for membership failed to record therein the whole truth respecting 
such occupation, and inserted that his only business was that of a 
painter. But the evidence is sufficient to make the question whether 
the insured knew his application contained untruthful statements in 
this respect one of fact for the jury to determine, and it is held that:— 


If he knew that untruthful answers to material questions were contained 
in his application, as delivered to the society for its action, his contract 
of insurance would be invalid, and not binding upon the society, not- 
withstanding the fact that the agent who procured him to join the 
same knew all the facts. 

The test in determining whether questions contained in an application for 
insurance are material is, would the knowledge or ignorance of the 


facts sought to be elicited thereby materially influence the action of 
the insurer? 


—Mattson vs. Modern Samaritans, 358. 


2. By-Laws ConstTRvED. 


Feiber, 2 member of Chalmette Council of the American Legion of 
Honor, failed to pay the regular monthly assessment fixed by the 
fifty-fourth and fifty-sixth by-laws of the association, which fell due, 
without notice, on the 31st of October, 1901. On the 26th of Novem- 
ber he died, his assessment being still unpaid. Non-payment of the 
assessment of itself operated, under the by-laws of the association, an 
immediate suspension from the order, and a deprivation of all the 
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benefits from his policy, should a member die while under suspension. 
The by-laws referred to were self-enforcing and binding. The provi- 
sions of the by-laws relative to notice of calls for assessments have 
no reference to notice to individual members of calls for regular 
ow assessments: Maginnis vs. Aid Association, 43 La. Ann., 
1138. 


—Feiber et al. vs. Reme Council A. L. H., 708 
3. Drvorcep WIFE. 


The by-laws of a benevolent society provided that a beneficiary might be 
a member of insured’s family, or related by blood, or a dependent. 
The wife was named as beneficiary, and retained the certificate, but he 
was subsequently divorced and remarried, but continued to support 
her and their children. 

Held, That she was entitled to the fund. 


—Brown vs. Grand Lodge A. O. U. W., 1028. 
4. EviIpENcE oF PaysiIcran. 


A benevolent society, organized under acts of Congress, issued a member- 
ship certificate to a resident in New York, through its officers in an- 
other State, and which provided that it was not to take effect until 
accepted by the applicant. The acceptance, which was signed by the 
applicant in New York, provided that it was accepted, subject to the 
conditions in the certificate, among which was a waiver for himself 
and his representatives of any law prohibiting any physician attending 
him from testifying. 


Held, That the contract was subject to the laws of New York, and the 
waiver was ineffectual to permit such testimony under the statute of 
New York, which requires the personal waiver by the representatives 
themselves. 


Held, That where a physician is called to treat an alleged suicide against 
the will of the latter, and in spite of his opposition administers a hy- 
podermic injection, he is an attending physician within the statute, 
and any information which he thus acquires is barred by the statute. 


— Meyer vs. Supreme Lodge K. P., 446. 
5. Hazarpous OccuPaTIon. 


The application in a benevolent society bound the applicant not to engage 
in any occupation deemed extra-hazardous by the directors and their 
successors, and that he would conform to the existing by-laws and 
these at any time hereafter adopted. The charter provided that any 
member thereafter engaging in an occupation deemed extra-hazardous 
should forfeit his meinbership. 

Held, That a subsequent rule, making the occupation of switchman extra- 
hazardous, though not in the list of such occupations when the mem- 
ber joined, was reasonable, and he was bound by it. 


— Gilmore vs. Knights of Columbus, 769. 
6. Non-PayMent oF DvEs. 


Non-payment of dues when due, where the constitution and by-laws pro- 
vide that in such case it shall be void, works a forfeiture without any 
action by the society, and the fact that the member was unconscious 
and delerious when they became due does not excuse payment. 

Such certificate cannot be renewed after the death of insured. 


A custom of receiving dues five days after due, by a clerk of a local branch, 
if the member is in good health, is not evidence of forfeiture. 

Where a by-law provides that such branch shall pay the dues of a sick 
member who is unable to do so, provided he notify the clerk in 
writing, any person knowing the facts may give the notice, but 
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failure to state in it the inability of the member is a fatal defect, and 
in such case a submission of the question as to the giving of the no- 
tice is error. 

An instruction that the jury may infer from the evidence of receipt of mail 
by the clerk at an office where a notice was directed, that -he received 
it, is a comment on the evidence which is erroneous. 


—Smith et al. vs. Sovereign Camp of Woodmen of the World, 97. 
7. Resctsston oF ConrRACT. 


A benevolent society illegally changed its by-law, and, reducing the 
amount of its certificates below that which it had contracted to pay, 
levied an assessment on the new basis, which plaintiff did not pay, 
and he was suspended. Some three years later, discovering the ille- 
gality, the by-law was amended to apply only to new certificates, and 
providing for the payment of the old on the original basis. 

Held, That the member was entitled to treat the contract as rescinded, 

and to recover payments already made. 


Held, That the fact that many members had withdrawn, and new ones 
had joined during the delay of a year in bringing suit was not such an 
injury to the company as would render the delay fatal, nor would an 
offer to restore him to membership upon payment of his past assess- 
ments affect the case. 

—McAlarney vs. Supreme Council 4. L. H., 906. 
8. Resciss1on oF CONTRACT. 


Where a benevolent society is not injured by the delay, the right of a 
member to rescind his contract and recover back money paid, on the 
ground of an illegal by-law reducing the benefits, is not lost by such 
delay so long as no assessments were afterward paid, or anything 
done to mislead the society. 

A by-law limiting the time for bringing suit, which is shown to relate 
only to recoveries on certificates after the death of a member, cannot 
be invoked against such right of rescission. 


—Supreme Council A. L. H. vs. Daix, 815. 
9. ReEscissIon OF CONTRACT. 


A benevolent society illegally adopted a by-law reducing the amount 
originally payable on the certificate of its members, and adjusting the 
assessments to the new basis. Notice of the same was given to the 
plaintiff, a member, who refused to acquiesce, protested, and declared 
he would pay under protest, and offered: to pay under the old rate. 
After thus paying for more than two years, he notified the society of 
his rescission of the contract, and demanded the return of assessments 
paid before the passage of the by-law. 

Held, That while he could not recover payments voluntarily made after the 
passage of the by-law, he was not bound by his declaration that he 
should insist on performance, and where the society was not misled 
or prejudiced by the delay, might recover his previous payments. 


—Lippincott vs. Supreme Council A. L. H., 987. 
10. Recovery In Case oF MURDER. 


The rules of a benevolent society provided that the benefit should be 
payable to the person designated by the member in the certificate, 
and might be made payable to certain designated classes of relations. 
By the statutes regulating these societies certain classes of relatives 


are also designated who may be made payees, such as the widow, 
heirs, etc. 


Held, That where the certificate was on the life of the wife, and was pay- 
able to her husband, and she was murdered by him, recovery on the 


certificate was not thereby defeated. 
VoL. XXXIII.—68. 
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Held, That the criminal act merely placed the beneficiary outside the 
class designated by the statute, and the legal heirs might recover as 
being next in order, though the certificate was payable specifically to 
the beneficiary. 

—Supreme Lodge Knights § Ladies of Honor vs. Menkhausen et al., 639. 


11. ReEpvucED ASSESSMENT. 


A benevolent society passed a by-law in violation of the contractual rights 
of its members, reducing the amount of its benefits. 

Held, That a member who, after notice of the by-law, paid the reduced 
assessment provided by the by-law, after notifying the society by let- 
ter that he did not consent to the reduction, when the society refused 
to receive larger payments, did not thereby assent to the reduction, 
and the beneficiary was not precluded from recovering the original 
amount. 

Where there was evidence of such letter being mailed and the company 
did not deny receiving it, the admission of a press copy given to the 
beneficiary by insured was not error. 

A letter from the secretary to an agent, instructing him that only reduced 
assessments would be acccepted was admissible as evidence to excuse 
a tender of the original amount by the insured. 

—Supreme Council A, L. H. vs. Champe, 406. 


12. Srarutrory Morrauity TaBLE AND Rates. 


“An act regulating fraternal beneficiary societies” is a title broad enough 
to include a section regulating the rates of such societies, under a 
constitutional provision that no bill shall embrace more than one sub- 
ject which shall be embraced in the title. 

A law requiring the adoption by subsequent societies of rates based on the 
“Fraternal Congress Mortality Table,” sufficiently incorporates that 
table in the act, and the fact that it was prepared by parties having no 
official relation to the Legislature does not affect the case. 

The Legislature is competent to determine what rates shall be adopted. 
The question is not necessarily a judicial one, to be decided by evi- 
dence. 

A constitutional prohibition against granting privileges to any corpora- 
tion which do not belong to all is not violated by limiting such rates 
to subsequently formed societies, nor because the limitation is im- 
posed only on domestic corporations is it a violation of a constitu- 
tional provision that no foreign corporations shall be permitted to do 
business on more favorable terms than domestic corporations. 

—State vs. Fraternal Knights §: Ladies, 984. 


13. SvurricreNcy oF APPLICATION—MEASURE OF RECOVERY. 


The articles of incorporation of a benevolent society required the applica- 
tion should be made by the party desiring to become a member, and 
the by-laws required that it should be personally signed by him, 

Held, That an application made in good faith and signed by insured’s 
brother, under his authority, and ratified by insured, afterward sub- 
mitting to a personal examination was sufficient compliance. 

Held. That the issue of a certificate by the agent, with knowledge of the 
facts, waived the requirement of a personal signature. 

Where the articles of incorporation provided that the beneficiary was en- 
titled to a sum equal to that realized from an assessment upon all the 
members at the time of death, and the certificate stipulated for a defi- 
nite sum, as provided in the articles, the judgment should be for a 
definite sum, not for an order to make and pay over the proceeds of 
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an assessment. The burden is on the society to show that an assess- 
ment would not have produced the sum named. 
The action in this case was not premature. 
—Thornburg vs. Farmers’ Life Ass’n of Des Moines, 967. 


See SurcrpE 1. 
BLANKET POLICY. See Conrrisvution. 
BOND. See Frweriry 1, 2, 4. 


BOOKS OF ACCOUNT. 
1. SuFFicreENcy oF WaIvER BY ADJUSTER. 


A provision in a fire insurance policy that a merchant will keep books, 
showing the purchase and sale of goods for cash, credit and exchange, 
and produce the same, with the last inventory, in case of a loss, may 
be waived; and when an agent who issued a policy was informed, 
after the contract was made, as to the system of bookkeeping used by 
the insured, which did not include a cashbook, and then stated that 
the system was all right, and would be satisfactory, the insurance 
company cannot, after a loss, defend on the ground that a cashbook 
was not kept, but the requirement will be deemed to have been 
waived. 

Where the adjuster of a fire insurance company, after a loss, learns of a 
non-compliance by the insured with a provision of the policy with 
regard to keeping books, and, instead of declaring a forfeiture there- 
for, negotiates with the insured for the making of other and better 
proofs, extends the time to make proofs, and requires the insured, at 
some trouble and expense, to submit to an examination under oath as 
to the fire and the property destroyed, the company will be deemed 
to have waived the right of forfeiture. 

—German Ins. Co. of Freeport, Ill. vs. Allen, 832. 


2. Wuat Are Not. 


Where the insured kept only a journal ledger, in which, at intervals of 
several days or a week, were entered, as of each day, the average 
daily cash receipts and expenditures of the intervening days, and in 
which practically no entries had been made for about six months, buta 
record of the cash sales had been preserved in the shape of loose strips 
from the cash register; this was not a compliance with the policy 
provision that books should be kept which would clearly and plainly 
present a complete record of business transacted. 

—Monger § Henry vs. Delaware Ins. Co. of Philadelphia, 379. 


3. WHEN A WARRANTY—PLEADING. 


1. In an action on a fire insurance policy under the declaration prescribed 
by section 61, c. 125, Code 1899, if the defense is because of failure of 
the insured to comply with, or his violation of, any clause, condition, 
or warranty of the policy, though a precedent condition to recovery, 
no evidence is required of the plaintiff of his compliance therewith, 
unless the defendant file the statement required by section 64 of said 
chapter, specifying the clause, condition, or warranty not kept or 
violated. When such statement of defense is filed, the burden of 
proof to show compliance with the clause, condition, or warranty 

‘ specified in it, if a condition precedent to recovery, is upon the plain- 
tiff: Point 15 of Schwarzbach vs. Protective Union (25 W. Va., 622), 
overruled, 

2. A statement under Code 1809 (c. 125, § 64), specifying a clause, condi- 
tion, or warranty of a policy of fire insurance not complied with or 
violated by the insured, is not a plea, governed by strict principles, 
but only a specification, and is not open to demurrer for insufficiency. 
If ton vague, evidence under it may be excluded. 
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3. A clause in a fire insurance policy binding the insured to furnish for 
examination books of account, bills, invoices, and other vouchers is 
a promissory warranty, and compliance with it in case of loss is a con- 
dition precedent to recovery, unless waived, or compliance with it is 
impossible. : 
—L,. Rosenthal Clothing § Dry Goods Co. vs. Scottish U. § N. Ins. Co., 532. 


BROKER. See AcEnt 1. 
BURGLARY. See Fipetiry 3. 
BY-LAWS. See BENEVOLENT Society 2. 


CANCELLATION. 


1. ADsUSTMENT oF Loss, 


The insured agreed with the adjusters of the various companies concerned 
to accept 50 per cent of the face of the policies. The defendant com- 
pany claimed that it had canceled $750 of the original $1,250 insured 
under its policy by a letter sent to the insured stating that it was 
obliged to thus reduce its risk, and inclosing a slip to that effect, with 
a request that it be attached to the policy. The insured objected to 
this, and insisted that he had never received the letter. But he ac- 
cepted payment from the other companies, and swore to proofs of 
loss to defendant company stating the amount of the policy to be $500, 
and the amount claimed to be $250, which he agreed to accept and 
discharge the company from all liability. A draft for that amount was 
sent, which he returned, and sued for 50 per cent of the original sum. 


Held, ‘That the insured was not bound by the request to reduce without 
proof that after receipt of the letter he acquiesced in the reduction, but 
he was bound by the final settiement in the absence of fraud. 


Held, That a previous agreement that the investigation of the loss should 
not waive the rights of the parties did not affect the settlement. 
—McLean vs. American Mut. Fire Ins. Co. of Des Moines, 973. 


2. By AcEent WHEN COMPLETE. 


A fire insurance policy gives right to the company to cancel it on five 
days’ notice. The company instructs its local agent to take up the 
policy for cancellation and the agent informs the assured that the 
company elected to cancel the policy, and stated to him that he 
would procure him a policy in another company for which he was 
agent. The assured, with this understanding, delivered up the policy 
to the agent for cancellation, and the agent delivered it to the com- 
pany, and it was canceled by it. Held, That the policy was thereby 
canceled, 

An insurance agent directed by his company to take up for cancellation a 
policy of insurance has no power to take it up with a condition that 
he would get for the assured a policy in another company, and the 
surrender of the policy to such agent for such cancellation on such 
condition is an absolute cancellation. 


—Miller vs. Fireman’s Ins. Co., 149. 
3. In Cask oF INSANITY. 


Where the insured surrendered the policy for cancellation and received 
the return premium and it was claimed that she was mentally inca- 
pacitated, the question was properly submitted to the jury, not 
whether she was insane, but whether, by reason of mental disease, she 
was incapable of understanding the nature and consequences of her 
act. 

—McClusky et al. vs. Springfield F. § M. Ins. Co., 424. 
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4. In Egurry. 


A suit in equity to cancel a policy alleged to have been obtained by false 
statements in the application, cannot be maintained where it appears 
that the company has an adequate legal defense against a suit on the 
policy. 

—Des Moines Life Ins. Co. vs. Seifert, 805. 


5. Novice anD TENDER. 


A continuous denial of liability waives proofs of loss. 


The policy provided that it might be canceled at any time by the company 
giving five days’ notice. If so canceled, or it became void or ceased, 
the unearned premium should be returned on its surrender, the com- 
pany retaining the customary short rate, except that where canceled 
by the company by giving notice it should retain only the pro rata 
premium. 


Held, That the policy was ambiguous as to whether notice and tender of 
premium must be given five days before the act of cancellation, which 
should then be of immediate effect, or whether the notice and tender 
should accompany the act, which should then take effect five days 
later, and must be construed most strongly in favor of the insured. 


Held, That the latter construction must prevail. 
—Continental Ins. Co. vs. Daniel, 354. 


6. Return PREMIUMS. 


The insured, after repeated calls for the payment of premiums which were 
overdue, was notified of the cancellation of the policies by the agent, 
and that a small balance of unearned premium would be paid him on 
return of the policies. He was accustomed to pay the premiums in 
bulk, and leave the agent to apportion them. No notice was taken 
by him of the matter, beyond insuring some of the properties else- 
where. The balance due would not have carried the insurance to the 
date of the fire. He had been accustomed to delay payment of his 
premiums until overdue, and payment had been strongly urged by the 
agent. . 

Held, That it could not be claimed that the obligation to pay the premium 
was a mere personal debt to the agent, and he had no right to apply 
the unearned premium to his personal account, because he had ad- 
vanced the money to the company. 

Held, That there was, in no event, sufficient funds to carry the insurance 
to the date of the fire, and there could be no recovery. 

—Hamburg-Bremen Fire Ins. Co. vs. Browning, 778. 


= 


7. SUBSTITUTION OF OTHER INSURANCE BY AGENT. 


An agent accustomed to procure insurance in other companies than those 
which he represented. was requested by insured, whose insurance he 
was accustomed to place, to procure insurance on his machine shop 
without reference to any special companies or the amount to be car- 
ried by each. The policy in suit which provided for cancellation on 
five days’ notice, and two others, were procured and delivered. Two 
days before the fire the agent received notice to cancel the policy in 
suit, stating that he would be allowed until 12 o’clock to place the 
risk elsewhere, and at once replaced it in another company. He in- 
formed the insured of what he had done after the fire. The insured 
replied that it made no difference to him, and at the request of the 
agent surrendered to him the defendant’s policy in exchange for the 
other. Afterward, at the: adjustment of the loss, the plaintiff. acqui- 
esced in the views of the adjusters of the other companies the de- 
fendant not being represented, that defendant was also liable, and 
agreed to, and accepted, their pro rata shares of the loss on the basis 
that its policy was also to be included. 
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Held, That whether the agent was authorized to cancel or not, his act was 
ratified by insured, and the defendant was not liable. 

Held, That the plaintiff having accepted the substituted policy in place of 
that of defendant, and received payment on it according to the pro rata 
agreed on by the adjusters, could not claim that the surrender was 
without consideration, and that defendant’s policy was still liable. 

—Larsen vs. Thuringia American Ins. Co., 412. 


8. SuBstituTION oF OTHER INSURANCE BY AGENT. 


The policy was in the name of the owner who paid the premium, and pro- 
vided that the loss should be payable to the mortgagee on the 
owner’s account; also the usual contribution clause, and authorized 
the insurer to cancel on five days’ notice, when the unearned premium 
should be returned. The agent was instructed to cancel, and there- 
upon obtained the policy from the agent of the mortgagee, and can- 
celed without the knowledge of the owner, delivering the same to the 
mortgagee. No part of the original premium was returned, nor any 
other premium paid on the substituted policy. 


Held, That a suit on the first policy was properly brought in the name of 
the owner for the use of the mortgagee. 

Held, That a finding of the court below that the insured had not ratified 
the act of the mortgagee’s agent in surrendering the policy was con- 
clusive on appeal. 

‘Held, That where insured brought suit on both policies, and the first 
provided that it should only be liable for its pro rata, in case of 
other insurance, whether valid o1 not, it was liable only for one-half 
the loss. 


—Hartford Fire Ins. Co. vs. Peterson, 602. 


See Acent 4; Fraup 1; Premium 8. 
CERTIFICATE. Sr Premium 1. 
CHECK. . See Premium 3. 
CIVIL AUTHORITIES. See Risk 3. 
COMMISSION. See AcEnt 2. 
COMPROMISE. See Svrcre 2. 


CONTRACT. 
WHEN INCOMPLETE. 


When the parties to an insurance contract are at the same place, the ac- 
ceptance, to be complete. must actually be communicated to the 
offerer. But when the parties are at a distance, and the offer is sent 
by mail, the acceptance is properly maiied to the offerer, and beyond 
the acceptor’s control. 

The soliciting agent secured an application and forwarded it to the com- 
pany, in another state. which issued the policy and sent it to its local 
agency, which sent it to the agent for delivery, with directions to col- 
lect the premium. The applicant die a few hours before its receipt by 
the latter, and it was not delivered. 

Held, That the case was one of contracting parties at the same place, and 
the contract was never completed, as the acceptance was never com- 
municated to the applicant. 


— Busher vs. New York Life Ins. Co., 761. 


See AGENT 3 ; ASSIGNMENT 1; Poticy. 
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CONTRIBUTION. 
Or BLANKET AND SpeEcrFic Potictes. 


The property was covered by thirty-one blanket policies on buildings, 
machinery and stock, as a whole, and by three policies covering 
specific amounts on each item, and all contained the usual contribu- 
tion clause, providing that the policy should be liable for no greater 
proportion of the loss on the described property than the amount 
thereby insured bore to the whole insurance. 

Held, That the total blanket insurance is to prorate with the specific on 
the first item, then the amount of the blanket, less its liability on the 
first item, is to prorate with the specific on the second item, and so 
on, the items being taken in the order of the greatest loss, where this 
produces substantial equity to all parties. 

—Schmaelzle vs. London § L. Fire Ins. Co. et al., 632. 


See ADDITION. 
CORPORATION. Sere AceEnt 6. 
CREDIT. See Premium 3. 
CREDITOR. See Revivat. 

CRIME. See BENEVOLENT Soctety 10. 
DELIVERY. See Premium 3, 13. 
DESCRIPTION. See Vacanr 4. 
DISABILITY. See EvipEnce. 
DISEASE. See Accipent 4; APPLICATION 1. 
DIVORCED WIFE. See BENEvoLENT Society 3. 
DRAFT. See Premium 4, 11. 

DUES. See AssEssMEeNT; BENEVOLENT Society 6. 
DWELLING. See Vacant 3. 
DYNAMITE. See Risk 1. 
EMPLOYER. See Frvetiry 3. 
EMPLOYERS’ LIABILITY. 


1. AccripENT WHILE MAKING ALTERATIONS, 


A policy of insurance issued by defendant to plaintiff purported on its 
face to indemnify plaintiff from damages for accidental injuries suf- 
fered by persons in or about a building owned by him, and contained 
the following conditions: ‘This policy does not cover loss from lia- 
bility for injuries suffered by any person engaged in making additions 
to or alterations in the building, * * * nor any loss from liability 
for injuries suffered by any person before the premises have been 
fully completed ready for occupancy;” and, further, “‘ Nor shall notice 
to any agent, nor shall knowledge possessed by any agent, or by any 
other person, be held to effect a waiver or change of this contract, or 
in any part of it.” An injury occurred to an employee of plaintiff 
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while engaged at work within the building, for which damages were 
recovered against plaintiff in an action brought therefor. In this ac- 
tion against the insurance company for reinbursement, based upon the 
policy, it is held:— 

That neither at the time the policy was issued nor when the accident hap- 
pened was plaintiff, within the meaning of the policy, engaged in 
making additions to or alterations in the building covered thereby. 
Plaintiff was engaged in constructing an entirely new building, and 
not in altering or repairing an old one. 


At the time the policy was issued, defendant’s agent had full notice and 
knowledge that the building was not “fully completed ready for occu- 
pancy,” and it is held that the company was bound by such notice, and 
the provisions of the policy attempting to exempt it from the conse- 
quences thereof are invalid. 

A policy of insurance issued and delivered to the insured with full knowl- 
edge on the part of the insurer of facts making it inoperative at its 
inception, is a waiver of all conditions of the policy inconsistent with 
the facts known to the insurer. 


The facts are wholly undisputed, and defendant was not entitled to have 
the case sent to the jury. 


—Andrus vs. Maryland Casualty Co., 319. 


2. Controu or Surt. 


An employers’ liability policy provided that it should only be liable for 
claims brought by the insured himself, for losses actually sustained, 
and paid by him in satisfaction of judgments. Under other provi- 
sions the insurer obligated itself to pay, or secure the discharge of the 
insured from any claim in a suit by an employee, where it took con- 
trol of the proceedings to enforce such claim. 

Held, That where such control of a suit had been taken, and the insured 
was insolvent, and unable to pay the judgment obtained, and neither 
made any claim nor contributed to the expenses of the suit, equity 
had jurisdiction to compel a satisfaction of the judgment by the in- 
surer. 

The policy provided that, unless the insurer elected to pay the insured 
the indemnity, it would take charge of the litigation, and settle at 
its own cost, and the insured was forbidden to settle any claim or 
incur any expense without its consent. 


Held, That the insurer, after taking control of the proceedings, was obli- 
gated to pay the indemnity to the insured, or secure his discharge. 
—Sanders vs. Frankfort Marine, Accident & Plate Glass Ins. Co, et al., 584. 


3. In Case or Ratiway. 


The policy indemnified a street railway against legal liability for casual- 
ties due to its operations, but provided that it should not be liable 
until ‘the loss had been adjusted and settled by the company; also, 
that the insurer should have control of the defense of all legal pro- 
ceedings. A judgment was recovered against the railroad, and it 
was satisfied with the adjustment, but the insurer insisted on an ap- 
peal in which the judgment was affirmed with costs and interest. 
The money was paid by plaintiff in behalf of the railroad and assign- 
ment taken of the claim against the insurer. The latter was garni- 
sheed by plaintiff, and paid the original amount of the claim into 
court from which the plaintiff afterward received it, and discontinued 
the garnishee proceedings. 

Held, On a suit to recover the costs and interest on the costs, and on the 
judgment, that payment by the railroad was not essential to estab- 
lish the liability of the insurer. But the liability was not fixed until 
final judgment on appeal. 
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That under the statute the insurer was liable for interest through failure 
to file a disclosure admitting its liability in the garnishee proceed- 
ings. 

Held, That the insurer was liable for costs of appeal. 

—Stephens vs. Pennsylvania Casualty Co., 180. 


4. Premium Basis ConsTRUED. 


Under indemnity policies issued to the owners of a foundry and machine 
shop, against liability to employees and others from accidents through 
alleged negligence of the insured, the initial premiums being paid 
upon the estimated number of the employees under an agreement 
that there was to be a subsequent adjustment based upon the actual 
number engaged and wages paid, the insurer to receive the excess 
due and the insured to have rebates for overpayments, a settlement of 
such excesses and rebates after the life of the policies was made with 
full knowledge of each party of the number of employees and occu- 
‘pation of each. Held to be an accord and satisfaction protecting the 
insured in an action thereafter for unpaid premiums claimed by the 
insurer. 


Whether or not, upon a construction of the policies, the excluded em- 
ployees in such settlement should have been made the basis of a de- 
mand for the excess, both parties having ample means of information 
of all the facts, the omission must be treated as a mistake of law, 
which forbids in this action a reinvestigation of the controversy. 

—Fidelity § Casualty Co. of N. Y. vs. Gillette-Herzog Mfg. Co., 751. 


5. Srarutory AutTHority For. 


A life insurance company incorporated and organized under the laws of 
another State, and authorized by its charter to engage in the business 
of ‘“indemnifying employers against loss or damage for personal in- 
jury or death resulting from accidents to employees or persons other 
than employees,’ may, upon complying with the statutory require- 
ments regulating deposits by foreign corporations, be licensed and 
permitted, under favor of section 3596, Rev. St., to engage in and 
transact such employers’ liability insurance in this State. 


In the absence of any statute in Ohio prohibiting life insurance companies 
from doing an employers’ liability insurance in this State, and the 
business itself being by statute expressly authorized, a life insurance 
company incorporated and organized under the laws of a sister State, 
and empowered by its charter to engage in the business of employers’ 
liability insurance, may, by the comity that prevails between the 
States, be licensed and permitted to transact such business in this 
State, although our statute has not in express terms conferred upon 
domestic life insurance companies authority to engage in or transact 
that particular kind of insurance. 

—State ex rel. Sheets, Atty. Gen., vs. Aitna Life Ins. Co., 272. 


6. VIOLATION OF STATUTE. 


Where an indemnity company advised insured to setile a claim for injuries 
to his servant, but denied liability on account of a breach of statutory 
obligation which was exempted in the policy, but agreed to defend suit. 
but the insured employed other attorneys and did not rely on the 
counsel of the company, the company was not liable on the ground of 
an implied promise. 


Where a statute required a mine owner to maintain an open passageway 
around the landing place of the shaft. and that an injured party 
should have a right of action in case of willful neglect, the contributory 
negligence of an injured miner is no defense. 


Where such statute had been originally complied with, but, through a 
cave-in the passageway had become blocked, and so remained much 
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longer than was needed to clear it, the original compliance was no 
defense. 


The policy agreed to indemnify against common-law liability to servants, 
but contained a provision exempting it trom injuries due to failure to 
comply with any statute. 

Held, That the provision was not repugnant to the agreemert to indem- 
nify. 

Knowiedge of the agent that the insured was developing a new mine 
which was not in full operation was not such information that the 
statute, as to maintaining a clear passage was being violated, as to 
waive the provision. 

—Chicago-Coulterrille Coal Co. vs. Fidelity § Casualty Co. of N. Y., 891. 


ENTIRE CONTRACT. See Risk 6, 
EQUITY. See Cancetxiation 4; Fraup 1; Premium 7. 


EVIDENCE. 
ExprerRtT—ACCIDENT DISABILITY. 


An expert may aid the jury, but he cannot perform the functions of a 
juror, and, under the guise of giving testimony, state a legal conclu- 
sion. 

An expert may give his opinion as to medical facts, but he cannot deter- 
mine the legal classification of such facts, and testify as to what was or 
was not “a contributing cause” of an injury. 

Where it is sought to charge a principal with notice, he is only required 
to offer the agent to whom the opposite party claims he gave the 
notice. He need not undertake to prove a negative by producing all 
of his agents, in order to show that each did not receive the notice. 

Evidence of notice to the company’s agent that plaintiff had hernia was 
admissible, not to establish a waive of the terms of the policy, but to 
meet the plea of fraudulent concealment, and thereby prevent the 
avoidance of the whole contract. The charge on this subject was in 
conformity to Civ. Code, $§ 2099, 2101. 

Policies of insurance do not stand on the same footing as contracts of 
affreightment by common carriers: Civ. Code, § 2276. There is no 
standard form of policy prescribed by statute, and the courts must 
enforce the contract as made, and cannot relieve against results of 
the assured’s failure to comply with lawmil stipulations in the policy. 

Under the ternis of the policy here the plaintiff forfeited to the company 
any sum for which proof of loss was not made within the time stipu- 
lated and was not entitled to recover an amount greater than that 
stated in the proof of loss. The excess should be written off. 

There were no pleadings to warrant the admission of evidence as to the 
value of plaintiff’s time 

From the very definition of the term, irrelevant testimony is ineffective. 
Ordinarily, its admission is not cause for the grant of a new trial, un- 
less, from its peculiar nature, or from statements in the assignment of 
error, it is shown to have an effect prejudicial to the complaining 
party. 

The defendant’s objection to the admission of testimony as to the plain- 
tiff’s character as irrelevant should have been sustained. But there 
was no claim that it was prejudicial, and the answer of the witness 
that “he did not know, but supposed it was good,” itself shows that 
this testimony as to character was not harmful. This being a second 
verdict a new trial will not be granted for the error. 


The case was tried in accordance with the former ruling, reported in 116 
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Ga., 121. The evidence was conflicting, but sufficient to sustain a 
verdict for plaintiff for eight weeks’ disability. None of the assign- 
ments of error present grounds requiring the second grant of a new 
trial. 

—Travelers Ins. Co., vs. Thornton, 443. 


See AccipENT 3; BENEVOLENT Socrety 4, 11; Fraup 2; HeattH; Iron Sarr 2; 
SurciveE 2, 5. 


EXPERT. See Evipence. 
EXPLOSION. See Risk 2. 
EXTENDED INSURANCE. 


Morrauity TABLE. 


The policy stipulated for extended insurance on the basis of 80 per cent of 
the Guarantee fund, but was silent as.to the mortality table to be 
used. 

Held, That a copy of the company’s report to the insurance commissioner 
was admissible to show the tables in use at the date of the policy. 
Held, That subsequent legislation of the company’s home State, changing 
the table employed by the company, could have no ex-territorial 

effect. 

Held, That the company could not, subsequent to the issue of the policy, 
change its tables so as to give less.favorable results to the insured. 

— Provident Sav. Life Assur. Soc. of N. Y. vs. Bailey, 652. 


FEES. See Arrorney’s FEEs. 


FIDELITY. 
1. Evrrect or RENEWAL or Bonp. 


The bond of a fidelity company required the signature of the employee. 

Held, That such signature was waived by receipt of two renewal premiums 
with knowledge of the fact. 

The bond provided that its liability should cease upon the issue of a re- 
newal, and the renewal provided that it guaranteed the fidelity of the 
employee between dates mentioned, conditioned on the previous bond. 
This renewal was ‘“‘continued in force” during a specified period. 

Held, That each renewal was a separate contract, and action could only be 
maintained for losses during the period covered by the last renewal. 
But where the previous bond provided that it should be liable for 
losses within the period, discovered within six months thereafter, such 
liability was not affected by the renewal. 

—Proctor Coal Co. vs. United States Fidelity § Guaranty Co., 64. 


2. KNOWLEDGE OF OFFICERS. 


Where the management of a corporation is vested in a board of trustees, 
knowledge of the president, or any other officer or trustee, of an in- 
debtedness on the part of its secretary, will not be imputed to the 
corporation so as to defeat a fidelity bond, unless it is shown to have 
been communicated to the board. 

The fidelity bond provided that the representations of the employer “were 
warranted by the employer to be true; that the employee had not, to 
the knowledge of the employer” been in arrears, etc. 

Held, That the warranty was qualified by the last paragraph, and a mis- 
statement as to arrears, in order to defeat the bond, must not only be 
untrue, but be known by the employer to be so. 


—American Bonding Co. of Baltimore vs. Spokane Building § Loan Society, 835. 
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38. LeGatity or ComBrnaTion WitTH BurGLaRy INSURANCE. 


Where the statutes provide that if a foreign company has complied “with 
certain statutes, and the commissioner is satisfied that it is a safe 
and reliable company, he shall issue it a license, is not against pub- 
lic policy for such company to combine fidelity and burglary insur- 
ance where there is no statutory prohibition against it, nor is the 
commissioner authorized to refuse a license on the ground that such 
combination is, as a general principle, theoretically unsafe where he 
is satisfied that the company applying is itself safe and reliable. 

— United States Fidelity § Gvaranty Co. vs. Linehan, Ins. Commissioner, 1028. 


4. REPRESENTATION AS TO EMPLOYEE. 


The assistant treasurer of a corporation was authorized to procure a 
fidelity bond at the expense of the corporation. The bond was fur- 
nished on statements signed in the name of the company by the 
general manager. At the end of the term a renewal certificate was 
furnished on statement by the auditor that the employee’s accounts 
had been examined and found correct, which was untrue. The state- 
ment was furnished in response to a request from the insurer to the 
company. 

Held, That the auditor’s statement was admissible as evidence as if its 
execution was known to the gencral manager in charge of the busi- 
ness; it was binding on the corporation. 

Where it appeared that the employee, in addition to his duties as treas- 
urer, was, unknown to the insurer, acting as salesman and receiving 
considerable money in that capacity, the failure to notify the insurer of 
the fact released it from liability. 

—Issaquah Coal Co. vs. United States Fidelity § Guaranty Co., 389. 


5. SIGNATURE OF OBLIGEE. 


A fidelity bond which stipulates that the signature of the employee is 
essential to its validity, and a condition precedent, and which con- 
tains a place indicated for the signature, is invalidated by its absence 
where the bond is delivered to the obligee, which fails to procure the 
signature. Subsequent renewals, which are subject to the conditions 
of the original bond, do not affect the case. 

— Union Cent. Life Ins. Co. vs. United States Fidelity § Guaranty Co., 808. 


See Surety. 


FORECLOSURE. 
AGENT’s KNOWLEDGE, 


Knowledge of the agent at time of insuring under a standard policy that 
foreclosure proceedings were pending estops the insurer from setting 
up such proceedings under the policy provision that if they be com- 
menced it shall be void. 

— Benjamin et al. vs. Palatine Ins. Co. et al., 279. 


FOREIGN COMPANY. 
SERVICE—REMOVAL. 


The revised statutes of Maine provide that no foreign company shall do 
business there until licensed by the insurance commissioner, and 
enumerates certain provisions which must be complied with by such 
company, whereupon it may be licensed. Another section provides 
that any person having a claim against a foreign company may bring 
an appropriate suit in a state court, and service may be made on the 
commissioner, or any duly appointed agent. 


Held, That the latter section applies only to companies that have com- 
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plied with the requirements and have been duly licensed. Any other 
construction might be inconsistent with the Fourteenth Amendment 
to the Constitution. 

Held, That where suit was brought in a state court, and afterward removed 
by the company to a federal court, in the prescribed statutory manner, 
it was not necessary to raise the question of jurisdiction in the state 
court before removal, and the company was entitled after the removal 
to move for dismissal from that court on the ground that no jurisdic- 
tion of the company had been obtained. 


—Greenleaf vs. National Ass’n of Ry. Postal Clerks, 901. 


See Limitation 2; Notice ; PRELIMINARY TERM POLICIES. 


FRAUD. 
1. EQurtraBLeE JURISDICTION—CANCELLATION. 


Where a court of equity has obtained jurisdiction in a suit to cancel a 
policy for fraud, the subsequent death of insured before an answer, 
and the immediate commencement of an action at law in which all the 
equitable defenses were available, did not deprive the equity court of 
the right to proceed to final adjudication. 

Where the policy provided for its settlement on the death of insured by 
the issue of an annuity contract providing for payments to the widow, 
and in case of her death, to children, and the survivor of them, and, 
on their death, to insured’s estate, the rights of the children and ex- 
ecutor could not be determined in an action at law by the widow, and 
the insurer was entitled to maintain the suit in equity for cancellation 
for fraud. 

Such a policy involving an annuity contract was a proper subject for spe- 
cific performance. 

Where a multiplicity of suits are necessary ty complete relief, an action at 
law is not an adequate remedy. 

— Mutual Life Ius. Co. of N. Y. vs. Blair et al., 865. 


2. EvIpENcE as TO BurRNED Stock. 
Where the evidence is not conclusive that the fire did not burn long 
enough to occasion the loss claimed, the verdict will not be disturbed. 
Whether the jury shall view the premises is in the discretion of the court. 


The alleged removal of débris by insured, to destroy evidence, is to be 
determined by the jury on the opportunities given for its examination 
by the insurer and the explanation for its removal. 


A statement by counsel of plaintiff, allowed in the argument, may be 
taken with them by the jury for consideration, at the discretion of the 
court, 


Where goods were readily convertible into cash, evidence of pressing 
need of insured for money is admissible to show alleged fraud regard- 
ing amount of stocks claimed. 


—Rickeman vs. Williamsburgh City Fire Ins. Co. of B’klyn, N. Y., et al., 513. 


See Premium 20 ; Proors or Loss 4, 7; REPRESENTATION ; REVIVAL. 
GARNISHEE. See Emptoyer’s Liasmury 3. 
GARNISHMENT. See Tontrnz. 

GASOLINE. See Risk 4, 5. 


GUARDIAN. See Surcipe 2. 
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e HEALTH. 
EVIDENCE AS TO ACTION. 


Under a statute providing that the beneficiary may sue in his own name, 
the right of action survives to his administrator. 

The policy was issued on a warranty that the insured was in sound health. 
There was evidence tending to show that he was subject to epileptic 
fits at the time of insuring and died of epilepsy; there was also con- 
trary evidence. 

Held, That where the jury found he was not subject to such fits at the 
time of insuring, a refusal to instruct that he was not in sound health, 
if subject to such fits, the correctness of which would be doubtful as 
a question of law, was harmless. 


—Emerson vs. Metropolitan Life Ins. Co., 539. 


See AppricaTIon 1, 6, 10, 12; Premium 1; Revivat. 


INCONTESTIBLE POLICY. See Surcrpe 4. 


INCUMBRANCE 
RESPONSIBILITY OF AGENT. 


Where the insured falsely stated in the application that there was no in- 
cumbrance, under the agent, who said it was proper, in view of the 
smallness of the incumbrance, recovery was not defeated, in the ab- 
sence of fraud, under a policy provision rendering it void if the prop- 
erty was incumbered by a mortgage, while a statute provided that 
statements in the application should be deemed representations, and 
no representation should bar recovery unless fraudulent or material. 


~Manchester Assur. Co.vs. E. V. Dowell §& Co., 615. 


See Action; MortGaGe: TIT ez 3. 


INDUSTRIAL INSURANCE. See Revivat. 


INDUSTRIAL POLICY. 
BENEFICIARY OF. 


The provision in an industrial policy that the production of the policy and 
a receipt, signed by any person giving satisfactory proof to the com- 
pany that he is husband or wife or blood relative, or lawful beneficiary 
of insured, shall be conclusive evidence of its payment to the party 
lawfully entitled, gives the company a choice which representative it 
shall pay. No one of them has an exclusive right to the money, or 
power to attach the funds. 


Where, under the statute, a husband is entitled to administer the wife’s 
estate, and to take any surplus as his own, after payment of debts, the 
proceeds of a policy, payable to her, are not his subject to attach- 
ment until reduced to possession. 


—Providence County Sav. Bank vs. Vadnais, 829. 


INFANT. 


INSURANCE OF—RECOVERY OF PREMIUMS. 


A reasonable endowment policy for $500 was procured by an infant, and 
after $54 in premiums had been paid notice of rescission and demand 
for return of premiums was served by an attorney appoirted by the 
infant, and subsequently suit was brought by her next friend to re- 
cover the premiums paid. 


Held, That the insurance, though reasonable, was not a necessary, and the 
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contract was not binding on the infant, and she was entitled to re- 
cover. 

Held, That the company was not entitled to retain the cost of the insur- 
ance already enjoyed. 

Held, That the appointment of the attorney by the infant was not void, but 
only voidable, and when not voided by the plaintiff the notice by him 
was sufficient. 

—Simpson vs. Prudential Ins. Co. of America, 116. 


INSANITY. See Cancenxation 3. 
INSOLVENCY. See Assignment 2 ; EMPLOYER’s LiaBiiity 2; MorTGaGeE. 


INSURABLE. See REPRESENTATION. 


INSURABLE INTEREST. 
1, PurcHasE By INSTALLMENTS. 


The policy insured plaintiff against loss on her piano. The piano was in 
her possession, under a contract of conditional sale, which provided 
for monthly payments until the entire purchase money was paid; that 
it should remain the property of the party from whom she received it 
until the payments were complete; that it should not be removed 
without his consent, and upon failure of payments he might take im- 
mediate possession. Upon fulfillment of agreement she was to receive 
a bill of sale. 


Held, That her insurable interest was limited to the payments made, and 
she could recover only the amount of that interest. 


—Tabbut vs. American Ins. Co., 522. 
2. Recovery Back or ASSESSMENTS. 


The company issued a policy to the beneficiary, who paid the assessments 
on the life of another party, in which he had no insurable interest, 
without the knowledge of the latter. A statute provided that when 
such assessments are paid by another than the assured, without his 
written consent, the beneficiary must have an insurable interest. The 
agent of the eompany, knowing that the policy was invalid, induced a 
subsequent assignee, also without an insurable interest, and in ignor- 
ance of its invalidity, to accept its assignment as an investment. The 
assignment was afterward ratified by the officers of the company, 
who advised the assignee to keep up the assessments, which was done 
until the tender of an overdue assessment was refused, when the as- 
signee discovered the invalidity and demanded a return of the assess- 
ments paid. 


Held, That the policy was against public policy, and void. But the as- 
signee being innocently misled by the misrepresentations of the com- 
pany and its agents, and no risk having been incurred on a void 
policy, was entitled to a return of the assessments. 

Held, That the statute of limitations began to run from the time the de- 
mand was made for a return. But the assignee was not entitled to 
interest prior to the demand. 


—American Mut. Life Ins. Co. vs. Bertram, 491. 
3. Wuat Constitutes. 


If the holder of an interest in property will suffer loss by its destruction, 
he may indemnify himself therefrom by a contract of insurance. If, 
by the loss, the holder of the interest is deprived of the possession. 
enjoyment or profit of the property or a security or lien resting 
thereon, or other certain benefits growing out of or depending upon 
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it, he has an insurable interest: German Ins. Co. vs. Hymann, 34 
Neb., 708, followed. 


When an insurance company issues its policy and accepts and retains the 
premium without requiring an application by the insured, and with- 
out making inquiry as to the condition of the property or the state of 
its title and the insured has, in fact, an insurable interest, the com- 
pany will be conclusively presumed to have insured such interest, and 
to have waived all provisions in the policy providing for its forfeiture 
by reason of any facts or circumstances affecting the condition or title 
of the property in regard to which no such statement was required or 
inquiry made: German Ins. & Sav. Institution vs. Kline, 44 Neb., 
305, followed. 


—Farmers’ § Merchants’ Ins. Co. vs. Mickel, 801. 


See AssIGNMENT 2, 3. 
INTEREST. See Emptoyer’s Liasriuity 3; InsuraBie INTEREST 2 ; SuicrpE 2. 


INVENTORY. 
Wuat 1s SUFFICIENT. 


The policy required an inventory to be taken within thirty days, unless 
already taken within twelve months and to be taken each year. A 
set of books was required to be kept from the date of such inventory, 
and of that preceding. if taken, showing sales, etc. Such books and 
inventory and last preceding inventory were required to be securely 
kept in a fireproof safe, and produced for examination, under penalty 
of forfeiture. 

Held, That the inventory last taken, shortly after the issue of the policy, 
and also that preceding, were required to be produced unless the agent, 
knowing of the loss of the first, waived its production. 

Where no inventory of a part of the insured property had been taken sub- 
sequent to the issue of the policy, the production of the last preced- 
ing inventory satisfied the requirement. 

—Continental Ins. Co. vs. Cummings et al., 733. 


See Proor or Loss 6. 


IRON SAFE. 
1. PLEADING IN CasE OF BREACH—ADJUSTMENT BY AGENT. 


A demurrer does not lie to a declaration because it claims other or 
greater damages than the case made legally entitles the plaintiff to 
recover, demurrer not being the proper pleading by which to test the 
extent of recovery. 


Chapter 4173, Act approved June 2, 1893 (Laws 1893, p. 101), authorizing 
the recovery of reasonable attorney’s fees against life and fire insur- 
ance companies in suits upon policies issued by them, is not in con- 


travention of section 1, Declaration of Rights, nor section 1, art. 14, 
Gonst. U.S. 


The execution of a policy of insurance under seal is properly denied by the 
plea of non est factum, and a plea to an action upon such policy 
“that defendant did not covenant with plaintiff as alleged,” being in- 
applicable, should be stricken on motion. 


A departure in pleading is a matter of substance and ground for general 
demurrer. 


In declaring upon an insurance policy it is not necessary to allege per- 
formance of promissory warranties or conditions subsequent, but 
only of conditions precedent, which may, under section 1045, Rev. St., 
be by general averment. Breaches of promissory warranties and 
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conditions subsequent are matters of defense to be pleaded by the 
defendant, and it is not necessary that the plaintiff anticipate such de- 
fenses, and negative them by averring performance in the declaration. 


The “iron-safe clause” usually found in fire insurance policies upon 
stocks of merchandise, which requires the assured to take and pre- 
serve an itemized inventory of stock and to keep a set of books, and 
to keep such books and inventory securely locked in a fireproof safe 
at certain times, or in some place not exposed to a fire that would 
destroy the building containing the stock of merchandise, and pro- 
vides that failure to take the inventory shall render the policy void, 
and that in the event of failure to produce the set of books and in- 
ventory for the inspection of the company the policy shall become 
null and void, and such failure shall constitute a perpetual bar to any 
recovery thereon, is a promissory warranty in the nature of a condi- 
tion subsequent. A breach of such clause is a matter of affirmative 
defense to be set up by plea, and not a condition precedent, perform- 
ance of which is required to be averred in the declaration; and hence 
a replication alleging a waiver of such clause, or of a forfeiture accru- 
ing upon a breach thereof, is not a departure in pleading, although 
the declaration sets forth the iron-safe clause, and avers generally the 
performance of all conditions precedent. 


Upon the happening of a total loss under a fire insurance policy upon a 
stock of merchandise the assured gave immediate notice to the com- 
pany, who, by its agent. proceeded to adjust the loss. After knowledge 
of a forfeiture, caused by failure of the assured to comply with the 
requirements of the “‘iron-safe clause,” the company, by its agent, 
made an adjustment of the loss, expressed itself satisfied concerning 
it, found that the assured had sustained a loss far in excess of the sum 
insured, and thereupon then and there agreed and promised to pay 
the insured the amount of money secured to be paid by the policy. 
Held, That the forfeiture was waived, and the company could not 
thereafter avail itself of such forfeiture to defeat collection of the 
money agreed to be paid by the policy. 

A clause in an insurance policy that “the use of general terms, or any- 
thing less than a distinct specific agreement clearly expressed and in- 
dorsed on this policy, shall not be construed as a waiver of any 
printed or written condition or restriction therein,” may itself be 
waived; and if the company adjusts a loss and promises to pay the 
policy after knowledge of a forfeiture accruing by reason of the 
breach of a promissory warranty therein on the part of the assured, it 
will be bound notwithstanding the fact that such waiver was not in- 
dorsed on the policy. The adjustment and unconditional promise to 
pay the Joss with full knowledge of the forfeiture, with no reservation 
that the waiver was to be indorsed upon the policy, will bind the com- 
pany to such waiver, notwithstanding the clause referred to. 


—Tillis vs. L. §& L. §& G., Ins. Co., 289-90. 


i 
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2. WatvER—EvVIDENCE. 


Pleas in abatement and bar may be filed at the same time. The pleas in 
abatement should be first tried; but, if the party filing them goes to 
trial on the merits under the pleas in bar without asking a trial on the 
pleas in abatement he waives such pleas. 


A clause in a fire insurance policy, called the “ iron-safe clause,” that the 
insured make an inventory of his stock of goods and keep books cor- 
rectly, detailing purchases and cash and credit sales and keep them in 
an iron safe, or away from the store building when closed for business, 
is reasonable and valid. It is a promissory warranty. 

In such iron-safe clause is a provision that non-compliance with it by the 
insured shall forfeit the policy, and that “agents of this company have 
no authority to waive these conditions.” No oral evidence is admissi- 

Vou. XXXIII.—69 
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ble of an oral waiver of such clause by a soliciting agent of the com- 
pany before or at the time of the issuance of the policy. 

It is a fundamental rule in courts of law and equity that oral evidence of 
prior or contemporaneous oral agreement or conversation cannot be 
received to vary or contradict a valid written contract, unless in cases 
of fraud or mutual mistake. This rule applies to policies of fire in- 
surance. 

If a defendant giving no evidence moves the court to. exclude the plain- 
tiff’s evidence as not sufficient to warrant a verdict for the plaintiff, or 
to direct a verdict for him, and his motion is overruled, and this court 
reverses the judgment for that cause, it will not remand the case for 
another trial, but will enter judgment for the defendant, or, as it 
chooses, direct the Circuit Court to do so, unless satisfied that it will 
work injustice. 

If the Supreme Court holds that a verdict for the plaintiff is without suf- 
ficient evidence, or contrary to the evidence, and reverses the judg- 
ment for that cause, it will grant a new trial or enter judgment for de- 
fendant. 

—Maupin vs. Scottish Union § National Ins. Co., 118. 


JURISDICTION. See Foreign Company ; Fravup 1. 
KEEPING AND STORING. See Risx 1. 
LETTER. See Benevotent Society 11. 
LEVEL PREMIUM. See AsszssMenT Company. 
LEX LOCI. See Premium 9. 
LIFE TENANT. See Trrtez 5. 


LIMITATION. 
1. In Case oF MINoR. 


A dwelling house, owned by a minor twelve years of age, was insured in 
his name. In May, 1894, it was destroyed by fire. The policy con- 
tained a condition that no suit or action for the recovery of any loss 
shoud be maintainable unless commenced within twelve months after 
the fire. In 1902, when the insured reached his majority, be brought 
an action on the policy to recover the amount of his loss. Held, That 
the contract limitation controlled the general statute of limitations, 
and that the action was barred. 

—Mead vs. Phenix Ins. Co., 404. 


2. Wartver By AGENT. 


Representations of the local agents that one of them adjusted losses, and 
would adjust the loss in question, and that the plaintiff had six years 
in which to begin suit, was not a waiver of the limitation clause in the 
policy. 

A statute requiring agents of foreign companies to hold certificates of 
authority, did not increase that authority or make the company liable 
for the agent’s misrepresentations regarding it. 

—Barry § Finan Lumber Co. vs. Citizens’ Ins. Co., 527. 


3. WaAtrvER oF. 


Where action on a policy is not begun until after its period of limitation 
had expired, the delay is not excused by reason of the fact that the 
claimant had been restrained against commencing such action in 
time by an injunction secured by another alleged claimant. The 
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proper remedy would have been to apply to the equity court for a 
receiver who could have maintained the action. 


Knowledge by the company of the controversy between the parties, and 
failure to call their attention to the limitation, was not a waiver. It 
owed them no duty. 


Refusal to pay on other grounds after the expiration of the limitation did 
not estop the company to rely on the limitation. 
—Paul vs. Fidelity § Casualty Ins. Co. of N. Y., 961. 


See ARBITRATION 1; BENEvoLENT Socrery 8; INSURABLE INTEREST 2; SUICIDE 5. 
MEASURE OF DAMAGES. See Fraup 2; Proors or Loss 4. 
MEASURE OF RECOVERY. See Benevouent Society 13; Tirze 5, 
MEDICAL EXAMINER. See Apptication 4, 5, 6. 

MILL. See Vacant, 2, 4. 

MINOR. See Limitation 1. 


MORTALITY TABLE. See BEnevotent Society 12; ExtenpEep INSURANCE. 


MORTGAGE. 
WHEN INVALID. 


The policy provided that it should be void if the subject of insurance be- 
came incumbered by a chattel mortgage. The insured executed such 
a mortgage, which was afterward adjudged invalid under a creditors’ 
suit, because it gave preference to one creditor to the exclusion of 
others, 


Held, That as between the mortgagor and mortgagee, the mortgage was 
valid at the time of execution, and avoided the policy. 
—Secrest vs. Hartford Fire Ins. Co., 704. 


See ForEcLOSURE; INCUMBRANCE; PREMIUM 7, 


MORTGAGEE. 
SUBROGATION. 


The policy insured property foreclosed by the mortgagee in alleged 
breach of its conditions, but containing the mortgagee clause provid- 
ing for payment to the mortgagee notwithstanding its breach, and 
subrogation in such case to the rights of the mortgagee. After a loss 
by fire the insurer paid to the mortgagee the amount of its judgment 
under foreclosure, and took an assignment of the judgment. There- 
after it paid to insured a small balance due under agreement that all 
claims of insured were waived and without prejudice to the right of 
the company to enforce the judgment. 

Held, That the company, by paying the amount of its policy, had not 
waived the conditions of forteiture. 

— Wisconsin Nat. Loan § Building Ass’n vs. Webster et al., 220. 


See CANCELLATION 8 ; OTHER INSURANCE 1. 
MURDER. See BENEVOLENT Society 10. 


MUTUAL COMPANY. 
DENIAL OF MEMBERSHIP, 


1. Where a policy has been issued by a mutual protective association which 
is organized and doing business under sections 3686-3690, Rev. St., 
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1892, and said policy has been held in good faith as an indemnity, and 
premiums have been paid and received under it, such association is 
estopped from asserting by way of defense to an action to recover for 
a loss under said policy that the plaintiff is not a member of the asso- 
ciation because he has not signed the constitution of the association. 


2. Where a policy has been issued in good faith by such association, and 
has been received and held by the assured as an indemnity upon the 
condition, set out in said policy, that such policy is made and ac- 
cepted subject to the express agreement by the assured that he will 
pay such further assessments, within thirty days from notice thereof, 
as might be made under the by-laws adopted for the government of 
said association, and in accordance with the laws of Ohio, the assured, 
in an action to recover assessments on such policy, is estopped to 
deny that he is a member of said association because he had not 
signed the constitution thereof. 


—Richards vs. Louis Lipp Co.—Same vs. American Fire Brick § Clay Co., 325. 
NEGLIGENCE. See Acciprent 5; Proor or Loss 2. 
NEGRO RISK. See AceEnr 3. 
NET VALUATION. See Pretiminary TERM Potictss. 
NOTE. See Premium 1, 8; Premium Norte. 


NOTICE. 
StTaTuTORY IN CASE OF FOREIGN COMPANY. 


Reversal in a previous appeal does not necessarily dispose of other issues 
in the case than those discussed and decided. Those not disposed of 
may be considered on a second review. 

Where a policy executed in another State provided that it was to be held 
and construed to have been made in the city of New York, the home 
of the company, and further provided that notice that each premium 
is due at the date named is given and accepted by the acceptance of 
the policy, and any statutory notice is waived, the provision that it 
should be held to have been made in New York does not subject the 
policy to the statutory requirement of that State as to notice where 
the contract was actually made outside the State. 

—Mutual Life Ins. Co. of N. Y., Petitioner, vs. Eliza Maud Hill et al., 550, 


See AccipenT 1; CANCELLATION 5; EviDENCE; PREmivM 9, 15, 16; Proors or 
Loss 1. 


OCCUPATION. 
WHEN INCIDENTAL. 


The insured stated, in his application for a life policy, that his occupation 
was that of a dealer in pumps and well supplies. The policy provided 
that ‘‘the following occupations are not risks assumed during the first 
year: Blasting, mining,” etc. The insured was killed by an explo- 
sion in attempting to blow out a well casing with dynamite, in the 
course of his business. 

Held, That the mere incidental handling of an explosive was not, in itself, 
an occupation different from that stated in the application within the 
meaning of the policy. The intention was to exclude only risks inci- 
dent to general occupations involving such risks. 

— Mortensen vs. Central Life Assur, Ass’n of the United States, 784. 


See AccrpENT 6, 8 ; APPLICATION 7; BENEVOLENT Society 1, 5; Frpewiry 4. 
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OTHER INSURANCE. 
1. CoNcURRENT—MoRTGAGEE—RETURN OF PREMIUM. 


The policy prohibited other insurance without consent, but contained the 
provision, ‘$3,500 total insurance permitted, concurrent herewith, on 
buildings, boiler, engines and machinery. Other insurance per- 
mitted concurrent herewith on stock.” 


Held, That the intention was to limit the total insurance upon the class of 
property mentioned to $3,500, including the amount of the policy in 
suit, not to authorize $3,500 of additional insurance. 


The policy provided in case of an interest existing in favor of any mort- 
gagee or person having an interest in the subject of insurance, with 
consent of the company, its conditions should apply in the manner 
expresesd in the conditions relating to such interest as should be at- 
tached to the policy. An agreement was attached, making the loss 
payable to P. as his interest might appear. 


Held, That as the limitations regarding other insurance were not con- 
tained in the agreement, their violation did not render it void as to P. 


Reference to P. as mortgagee was not necessary where he was recognized 
as such in the application. 


The policy provided that, in case it became void, the unearned premium 
should be returned on its surrender. 


Heid, That the company was not debarred from insisting that the policy 
was forfeited, while retaining the premium. 
—Senor et al. vs. Western Millers’ Mut. Fire Ins. Co., 455. 


2. KNOWLEDGE OF AGENT. 


Where the burden of proof is on the plaintiffs, and, on the issues made, 
the evidence is not legally sufficient to sustain a judgment for the 
plaintiffs, and a judgment for the defendants is rendered, the trial 
court is not justified in granting a new trial on the ground that the 
findings of fact upon which the judgment was rendered were con- 
trary to the evidence, or not supported thereby. 


If an agent who issues an insurance policy containing provisions as to 
other insurance on the property knows of the existence of a policy 
giving other insurance on the property, and such knowledge of the 
agent is a waiver by the company of the provisions of its policy relat- 
ing to other insurance as to the policy of which the agent has knowl- 
edge, there is no waiver as to a policy of the existence of which it is 
not shown that the agent had any knowledge. 


Where a policy of insurance contains the following among its provisions: 
“This entire policy unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance whether 
valid or not, on property covered in whole or in part by this policy,” 
heid, that the words and characters, “$ x Total concur- 


rent insurance permitted,” contained on a slip attached to the policy, 
do not of themselves give permission for any additional insurance; 
that they are not an indorsement of an agreement for other insur- 
ance; and that they are not a waiver of the provisions of the policy 
as to other insurance. 


Where the answer, “Yes,” to the question, “Are the policies concurrent?” 
is given in a daily report of the agent to insurance companies when 
‘an insurance policy is issued, held, that the said answer did not of 
itself, nor when taken in connection with other portions of the par- 
ticular report, convey to the companies information that other poli- 
cies of insurance on the property were in existence. 
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Where. upon an examination of the testimony in a case, the Appellate 
Court holds that the trial court was not justified in granting a new trial 
on the ground that the findings of fact upon which the judgment was 
rendered were contrary to the evidence, or not supported thereby, 
the order granting a new trial will be reversed, and the cause re- 
manded, with directions to enter final judgment upon the findings of 
fact, unless a motion in arrest of judgment, or for judgment non 
obstante veredicto, shall be made and prevail in accordance with sec- 
tion 1267 of the Revised Statutes of 1802. 


—Philadelphia Underwriters’ Ins. Co. of N. A. et al. vs. Bigelow et al., 948. 
3. TureE-FourtHs VALvE. 


The policy provided that it should only be liable for the cash value, and 
should be void if other concurrent insurance were taken in excess of 
three-fourths of the value. The statute provided that no company 
should take a risk on property greater than three-fourths of its 
value, and when taken its value should be unquestioned in any pro- 
ceeding. It was claimed that other insurance had been taken to an 
amount that rendered the aggregate insurance in excess of three- 
fourths of the value. 

Heid, That where the value of the stock was continually changing, the 
insured is not obliged to see to it that the insurance never exceeds 
three-fourths the value. The statute precludes the company from 
denying that the property was of the estimated value when the in- 
surance was taken, but the insurer may show a reduction in value at 
the time of loss, and the liability, when prorated with other insurance, 
was limited to three-fourths of the value. 


Held, That the stipulation regarding other insurance is a representation 
which, if complied with so far as is essential to the risk, does not 
affect the validity of the policy. The stock might run so low as to 
make the insurance excessive enough to increase the risk, or the 
difference might not be of essential importance. This would be an 
issue of fact. 


—Burge Bros. vs. Greenwich Ins. Co., 656. 


4. Wartver By AGENT. 


The plaintiff made a parol contract with the agent to insure her house for 
$1,500. He filled in a standard policy containing, among others, a 
provision against other insurance, which he placed in his safe, and 
did not deliver until after the fire. Nothing was said between the 
parties regarding other insurance which existed on the property. 

Held, That the contract was for a written policy in the usual form, and 
the insured was bound by the provision against other insurance. 

Held, That the retention of the policy by the agent at the request of the 
insured was not a waiver of the provision, nor was the expression of 
a belief by him that the insurance would be paid and notifying an ad- 
juster who came to investigate the loss. 

— Young. vs. St. Paul Fire § Marine Ins, Co., 686. 


5.\. Watver BY AGENT AND ASSESSMENTS. 


A soliciting agent who had, three or four years before, taken insured’s 
application for the insurance, aided him in procuring other insurance, 
without the knowledge of the company. 

Held, That this did not waive a policy provision against such other insur- 
ance, and its violation rendered the policy void, and not simply void- 
able. 

The company afterward received and retained assessments, without the 
knowledge of such other insurance, until after the fire, when it de- 
nied liability. Held, That this was not a waiver of the prohibition 
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against other insurance where the company did not refuse to return 
assessments, and no demand was made for such return. 
—A. M. Todd Co., Limited, vs. Farmers’ Mut. Fire Ins. Co., 885. 


6. WAIVER oF. 


A policy provision that, unless otherwise provided by agreement indorsed 
thereon, it should be void in case of other insurance, implies that 
negotiations with the insurer and notice of the same were contem- 
plaied, so that the violation could be waived. 

Where the insured in such case subsequently notified the company that 
other insurance had been taken out, and the latter replied, inquiring 
as to the state of the property. and promising further attention to the 
matter, which reply did not reach the insured, and about a month 
later the loss occurred, and there was an attempted settlement, and 
the company, with knowledge of the facts, afterward wrote again, in- 
quiring about the state of the property, and afterward reiused to 
accept proofs of loss on the ground that they did not show whether 
there was other insurance, or whether the insured was the owner, a 
finding that the condition regarding other insurance had been waived 
will be sustained. 

— Glasscock et al. vs. Des Moines Ins. Co., 953. 


7. Watver or. 


Where, at the time a policy of insurance is written, other insurance exists 
upon the same property, and the fact is known to the agent, who 
communicates it to the company, and the company accepts the pre- 
mium, and does not deny the validity of its policy on account of such 
other insurance until after a loss occurs, the company is liable, though 
its consent for such other insurance was not indorsed upon the 
policy as required by its terms. Such conduct on its part amounts to 
a waiver of the provision requiring written consent for other insur- 
ance, and the waiver will apply not onlv to the other insurance as it 
existed when its policy was written, but to any policy subsequently 
issued in lieu or renewal of such other insurance. 


—Hartford Fire Ins. Co. vs. Redding et al., 997-98. 
8. WHERE EXCESSIVE. 


Knowledge on the part of the agent soliciting the insurance, that the 
amount applied for would make the total insurance in excess .of 
three-fourths of the value, was a waiver of the policy provision limit- 
ing it to that amount. 

A policy provision giving the insured the option of canceling the policy, 
in case of other insurance that is permitted, when invalid, relates to 
insurance subsequently procured, 

A statute provided that policy provisions fixing the amount of liability to 
a pro rata with other insurance should apply only to valid and col- 
lectible insurance. 

Held, That where such insurance was invalid, the statute applied, though 
the insurer issuing it treated it otherwise, or paid something in com- 
promise to avoid litigation. 

- Gurnett vs. Atlas Mut. Ins. Co., 859. 


See AppiTIon ; AGENT 7; CANCELLATION 7, 8. 
PAID-UP POLICY. See Apprication 3; ExTeNpED INSURANCE, 
PHYSICIAN. Sere Benevouent Society 4; Mepicat ExamMiner. 


PLEADING. See Arrorney’s Fexs; Books or Account 3; Proors or Loss 2. 
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POLICY. 
Non-DELIVERY OF. 


There is no liability for loss by fire before the delivery of the policy, al- 
though the policy had been filled and countersigned by the agent, 
under an alleged verbal contract to insure, in the absence of an 
agreement to keep the property protected pending the delivery of the 
policy. 


—Consumers’ Match Co. vs. German Ins. Co. of Freeport, 525. 


See AppLicaTIon 1 ; ConTrRActT ; PRELIMINARY ‘TERM POLICIEs. 


PRELIMINARY TERM POLICIES. 


Net VALUATION OF. 


The amended act of Vermont provides for computing the net value of all 
outstanding policies upon the basis of a specific mortality table, with 
interest at a specified rate per cent, and declares that the “aggregate 


net value so ascertained” of all the policies of the company “shall be 
deemed its reserve liability.” 


Held, That the meaning of the term “net value”’ is specifically defined by 
the elements of the computation, and has no different meaning than 
the term “premium reserve” in the original act. 


Held, That the amended act, like the original, makes no distinction be- 
tween preliminary-term policies and other classes, 


Held, That preliminary-term policies are to be valued as such under the 
amended, as well as the original, act. If the Legislature intended that 
they should be valued like ordinary whole-life policies, it has failed to 
make its intention manifest. 


Held, That a provision authorizing the commissioners to compute the re- 
insurance reserve of a foreign company does not give them a dis- 
cretionary power as to the principle on which that computation shall 
be made. 

Held, That where an act has been amended by incorporating the language 
used in the statute of another State, and the amended act does not 
essentially alter the meaning of the original which has already been 
construed by the court, the court will not give to such amendment a 
construction which it has received in such other State,” and different 

, from its construction of the original act. 
—Bankers Life Ins. Co. vs. F.G. Fleetwood & John L, Bacon, Ins. Com’rs, 316. 


PREMIUM. 


1. Acceprance or NoreE—HeEatta CERTIFICATE. 


The policy provided that it should be void if the premium was not paid 
when due. At the request of the insured the company extended the 
time of payment for four months and accepted a note payable in four 
months, and providing, if not paid at maturity, the policy should be 
void. 

Held, That the acceptance of the fote was not waiver of forfeiture for the 
entire year. It simply extended the time of forfeiture for four 
months. 

Held, That where the beneficiary could be changed she had no vested 
rights, and even were it otherwise, she could not complain because 


the time had been extended. Her rights depended on payment of the 
premium, 


After the expiration of the time the company demanded payment of the 
note, accompanying the demand with a health certificate showing 


that a forfeiture was claimed, and notifying insured that it must be 
sent to the home office for approval. 
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Held, That this did not waive the forfeiture. Nor could the insured com- 
plain because the certificate was not approved after being held by the 
company for six days and then returned. 

A statute provided that no company should make any other contract for 
insurance or agreement as to the contract other than was plainly ex- 
pressed in the policy. 

Held, That if this applied to the note, it simply invalidated the whole 
transaction and avoided the policy for failure to pay the premium 
when due. 

—Fidelity Mut. Life Ins. Co. vs. Price, 225. 
2. Errect or Nore For. 


The application from a citizen of another State stipulated that the policy 
should be construed according to the laws of New York. The policy 
provided for extended insurance in case of non-payment of premium 


upon the payment, within thirty days thereafter, of any indebtedness 
on account of the policy. 


Held, That judicial knowledge does not extend to the laws of other States, 
and in the absence of any evidence as to the laws of New York they 
will not be considered in the construction of the policy. 

Held, That a note given for a.premium where no provision in the contract 
itself was made for such notes, and where the note itself contains no 
provision for forfeiture in case of non-payment, is not an indebtedness 
against the policy which must be settled within thirty days in order 
to entitle insured to extended insurance. 


—New York Life Ins. Co. vs. Smith., 385. 
3. DeEtnivery oF Po~ticy—CRrepIvT. 


The Minnesota standard form of fire insurance policy provided by sec- 
tion 53, c. 175, p. 417, Gen. Laws 1895 (as amened by chapter 254, 
p. 468, Gen. Laws 1897), though dictated by the statute, must be con- 
strued by the same rules as similar contracts voluntarily entered into. 
Conditions of insurance found in an application, but not embraced in 
the terms and conditions of the policy itself, as required by section 52 
(page 417) of that statute, are inoperative and of no effect. 

Plaintiff signed and delivered to defendant an application for a-fire insur- 
ance policy, which contained a provison to the effect that the policy 
issued thereon should be held suspended if the premium was not paid 
within ten days after delivery of the policy. The policy was issued 
and delivered on February 20, 1903; the property insured was de- 
stroyed by fire on March 3d, following. On the next day plaintiff 
made proof of loss and tendered payment of the amount of the pre- 
mium to defendant, which it refused to accept, denying liability, under 
the policy, for the failure of plaintiff to pay the premium within the 
time prescribed by the application. It is held that, by delivering the 
policy without a prepayment of the premium, defendant must be 
taken to have extended credit to plaintiff, and the policy was in full 
force at the time of the fire. The condition found in the application, 
requiring payment of the premium within ten days after the issuance 
of the policy, was a condition of the insurance, and, not being em- 
bodied in the terms of the policy itself, was ineffectual to defeat lia- 
bility for the loss. 

The tender of a bank check in payment of a debt is good, where it is re- 
fused, not on the ground that it is not lawful money, but upon some 
other ground which is not well taken. 

—Kollitz vs. Equitable Mut. Fire Ins. Co., 755. 
4, Drarr on SUSPENDED Bank. 


The insured, while sojourning in Mexico, wrote to the company, inquir- 
ing to whom his renewal premium was to be paid, whether it had an 
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agent in that country, if not, to whom it should be sent, and the com- 
pany replied that it could be sent to the home office by check, draft. or 
money order, payable to the company. A draft was purchased, and 
forwarded, and the renewal receipt for another year was returned by 
the company. Afterward, but before the draft was paid, the drawer 
bank suspended, and it remained unpaid. The company demanded 
the return of its renewal receipt and, failing to receive it, or any 
further payment, canceled the policy and refused a tender of the suc- 
ceeding renewal premium the follewing year. 

Held, That the draft being forwarded according to instructions, and ac- 
cepted by the company before the failure of the bank, it could not 
charge the loss to the insured and cancel the policy. 

MacMahon et al. vs. United States Life Ins, Co., 647. 


5. IncrEASE AND Recovery Back oF. 


An averment that the written contract differs from that actually made 
through fraud or mistake is not met by a claim that parol agreements 
are merged in the contract as written. 

Where the policy was on the annual renewable plan with premiums in- 
creasing with age, to be made level by dividends if conditions proved 
favorable, a promise by a general agent that the premium should not 
be raised was not unreasonable in a suit to recover premiums paid on 
the ground of fraud. 

The fact that the agent is dead does not preclude the testimony of insured 
as to conversation with him, under the statute of North Carolina. 
The general agent may waive a policy stipulation, notwithstanding a 

clause forbidding it in the policy. 
— Gwaltney et ux. vs. Provident Sav. Life Assur. Soc., 72. 


6. Non-PAYMENT OF. 


Failure to pay premiums on a life policy for twelve years rescinds the 
contract regardless of a statute requiring notice from the company of 
premium coming due in order to forfeit the policy. 


—Lone vs. Mutual Life Ins. Co. of N. Y., 159. 


7. Non-PayMENT oF--MoRTGAGE, 


A court of equity has jurisdiction of a suit to redeem property from a 
mortgage after default in the payment of the mortgage debt, and 
the mortgagor has no adequate remedy at law. 

The time of payment of a premium for insurance is, in the nature of the 
agreement, of the essence of the contract. A stipulation in the policy, 
in a note for the premium, or in any other instrument which evidences 
the contract of insurance or a part of it, that the insurance shall be 
void if the premium is not paid on the agreed day, is conscionable, 
valid, and enforceable. 

Time is not ordinarily of the essence of a contract to repay money bor- 
rowed. An agreement to forfeit or to lose money or property much 
in excess of interest during the delay on account of a failure to repay 
a loan on the stipulated day is a contract for a penalty for a failure to 
pay money, and is void, because compensation is the basic rule for the 
measure of damages. and interest during the delay gives full compen- 
sation. 

The finding and decree of a court of equity are presumptively right, and 
they should not be disturbed or modified by an appellate court unless 
an obvious error has intervened in the application of the law or some 
grave mistake has been made in the consideration of the facts. 


The test of abandonment of one’s rights is the existence or non-existence 


of the intent to abandon them. The presumption is that the owner 
intends to preserve them. Acts indicating abandonment are not 
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necessarily sufficient to establish it, but are generally only material as 
they tend to prove the intent to abandon. 

The practical interpretation given to their contracts by the parties to 
them while they are engaged in their performance, and before any 
controversy has arisen concerning them, is one of the best indications 
of their true intent, and courts that adopt and enforce such a con- 
struction are not likely to commit serious error. 

—Manhattan Life Ins. Co. of N. Y. vs. Wright, 426. 


8. Non-PayMENT or NOTE For. 


Where a note, taken by a life insurance company for the purpose of ex- 
tending the time for the payment of a past-due premium, contains an 
agreement providing for a forfeiture of the rights of the assured if the 
note is not paid at maturity and default is made in such payment, the 
retention of such note by the company after its cancellation, as evi- 
dence of non-payment, does not constitute a waiver of its rights under 
the contract. 

The defendant, on May 23, 1899, issued to one Sharpe a policy of insurance 
on his life, in which it was provided that he should pay to the com- 
pany a cash premium of $53.06 on the 23d day of May in each year for 
twenty years thereafter. It was further provided that the payment of 
the first annua! premium should continue the policy in force for four- 
teen months, and that after the payment of two annual premiums it 
would be continued in force for the period of two years and five 
months. The first annual premium was paid when the policy was 
issued; the second was not paid when due, but the assured made a 
cash payment of $14, and gave his note,to the company, due in three 
months thereafter, by which it was stipulated that if he failed to pay 
the note at maturity all claims to further insurance and benefits under 
the policy should become void and forfeited, except as stated in the 
policy itself. He failed to pay the note when it fell due, and the com- 
pany renewed it for one month. When the renewal note matured he 
again made default, and the company thereupon canceled the policy 
and the note. One year, six months and four days thereafter the as- 
sured died, and his beneficiary brought suit to recover the amount 
named in the policy. Held, That a forfeiture had accrued, and the 
plaintiff could not recover. 


—Sharpe vs. New York Life Ins. Co., 989. 
9. Non-PAYMENT OF—WHAT CONSTITUTES THE POLICY. 


Where a policy of insurance appears as one large sheet of paper, em- 
bracing four pages, on one page of which is the main contract, on 
another are certain printed conditions and agreements, on another a 
copy of the application for the policy and certain acknowledgments 
and agreements of the applicant, and on the fourth the usual indorse- 
ment indicating that the folded paper contains a policy on the life 
of the assured (naming him), ete.—the main contract referring in 
terms to the conditions and agreements and to the application—the 
entire sheet of four pages and the contents of same will be considered 
the ‘policy. 

And when the: plaintiff offers the policy in evidence without reservation. 
producing the sheet and having the same marked “filed in evidence,” 
everything on the four pages will be considered embraced in the 
offering. 

The defense of forfeiture of the policy of life insurance sued on, because 
of non-payment of the four annual premiums preceding the death of 
the assured, is sustained under the facts and circumstances presented. 


The statute of New York, providing that no life insurance company 
doing business in that state shall declare forfeited or lapsed any policy 
for non-payment of premiums, except after the special notices provided 
therein, is not applicable to business transacted in another state. 
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Where a citizen of the State of Louisiana made application through a 
local agent for a policy of life insurance, to be issued by a New York 
company, the application stating that the policy should not be bind- 
ing until the premium should be paid to the company or its duly au- 
thorized agent, and a policy was executed in New York pursuant to 
the application, and forwarded to the local agent in New Orleans, 
who collected the premium, countersigned the receipt, and delivered 
the policy to the assured, eld, that the contract was perfected in the 
State of Louisiana, and was governed by the laws of that state, and 
not by the laws of the State of New York: Mutual Life Ins. Co. vs. 
Cohen, 21 Sup. Ct., 106, 179 U. S., 262, 45 L. Ed., 181; Equitable Life 
Assur, Soc. vs. Clements, 11 Sup. Ct., 822, 140 U. S., 226, 35 L. Ed, 
497; May on Insurance, § 66 

Under the express terms of the policy. the neglect to pay four annual 
premiums rendered the contract null and void. 

—Grevenig vs. Washington Life Ins. Co. of N. Y., 728. 


10. ORDER oN RAILROAD, 


The insured, under an accident policy, gave an order on the paymaster 
of the railroad employing him for the monthly installments of his 
premium as they came due. The order stipulated that failure of the 
paymaster to deduct from his wages was at his risk and if not de- 
ducted the insurance terminated; also, that if discharged before the 
first installment came due, unless the secretary was notified in three 
days and the instaliment was reimitted. The policy stipulated that 
no indemnity should accrue subsequent to default in premium. The 
insured was discharged aiter the first installment had been deducted, 
but no notice or remittance was sent to the company. He was in- 
jured during the following month of January, and two days later the 
installment was remitted by the former employer. The application. 
which was part of the contract, provided that the first installment 
should be payable on the first day of January, and default should 
terminate all rights, but the policy could be reinstated by tendering 
payment within four months. 

Held, That the deduction having been already made, and held in the hands 
of the railroad company, the insurance was not forfeited. 

—Pritchett vs. Continental Casualty Co., 608. 


11. Payment By Drarrt. 


Prior premiums, eight in number, had been paid by checks mailed to the 
agents. The last premium was likewise mailed ten days before due. 
On notice of its non-receipt, the insured sent the amount by New 
York exchange to the home office after it was due. The draft was 
returned in a letter, stating that the company was advised by its agents 
that the premium was not paid to them when due, and that the check 
which insured stated he had mailed was not received. 

Held, In an action for reinstatement of the policy, that the letter admitted 
the right of the agents to receive checks, and that the sole ground of 
forfeiture was non-payment when due. 

Held, That this circumstance, together with the authority of the agents in 
other matters, shows that they were authorized to accept checks. 


Held, That the insured was justified in believing that he had done all that 
was required of him, and in relying on his previous course of dealing, 
and a forfeiture could not be claimed by the company. 


—Travelers Ins. Co. vs. Brown, 285, 
12. Payment By NOTE. 


Although the policy provides that it is not to take effect until the first 
premium shall actually have been paid, the company, in effect, waives 
that provision if it accepts a note instead of the cash. It (the policy) 





Digest Index, 1904. 1101 


takes effect from the date of the acceptance of the note by the com- 
pany. After having thus waived, it cannot forfeit the policy or treat 
it as null—at least, not without first calling on the maker and notify- 
ing the assured. Forfeitures are not favorites with courts. 


A policy cannot be returned to the company without the consent of the 
assured and of the beneficiary. 


The plaintiff, in writing the judgment, should have given credit to the de- 
fendant tor the amount of the note, 


—Lawrence vs. Penn Mut. Life Ins. Co., 788. 
13. QuALIFIED DELIVERY oF Poticy. 


In the absence of evidence that the first premium was paid, the company 
put in evidence a receipt signed with the name of insured for the 
policy expressed to be “for inspection,” which was testified by the 
agent to have been drawn by himself and signed in his presence by 
insured in exchange for the policy. 


Held, That evidence of a statement by the agent that he had delivered the 
policy, and held what was equivalent to the premium, and of one 
familiar with the signature of insured that he did not regard the 
signature as his, was not sufficient to sustain a claim of the delivery of 
the policy in the face of the receipt. 


—Coffin vs. New York Life Ins. Co., 421. 
14. Recovery Back or. 


Where an illiterate woman is induced by an agent to take a policy, repre- 
senting that it would be paid up in five years, and she only discovers 
the deception at the end of that time, she is not necessarily guilty of 
such laches in not having the policy read to her, as to debar her from 
recovering back her premiums. 

—Prudential Ins. Co. of America vs. Conolly, 418. 


15. Srarurory Notice. 


Policy conditions forfeiting it for non-payment of premium will be 
strictly construed in favor of the insured, and will only be enforced 
where the conditions to be performed by the company as a pre- 
requisite have been strictly complied with. 

The policy was to be governed by the laws of New York, which required 
statutory notice of the time of payment to be given, and that, unless 
paid on that date. the policy would lapse. The policy provided that 
it should be void if the premium was not paid within thirty days 
after it became due. 


Held, That a notice stating that if not paid on the date on which it be- 
came due the policy by its terins would become void, was not in 
accordance with the contract, which allowed thirty days thereafter, 
and the policy continued in force, although no premium was paid. 


—Nederland Life Ins. Co., Limited, vs. Neinert, 673. 
16. Srarutrory Notice or. 


A policy upon the life of a resident of Iowa, where the premiums and the 
insurance money were payable at the home office in New York, and 
which was there executed. though to take effect on delivery, is a 
New York contract in the absence of evidence of place of delivery. 

A book purporting to be the laws of New York, passed at a legislative 
session, bearing a printed certificate of the Secretary of State that it 
was printed under his direction, is presumptive evidence of the laws 
oi New York, under a statute providing that such printed copies 
purporting to be published under the authority of any State shall 
be such presumptive evidence. 


A notice reciting the amount of premium, date when it would fall due, 
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and that unless paid to the company, or to its authorized representa- 
tive, on the presentation of a prescribed receipt, the policy would 
be void, signed by the secretary, is a valid statutory notice of a New 
York contract, though mailed by a clerk. A statement as to place 
where premium was payable was for benefit of insured. Notification 
of agent’s address was unnecessary; payment could be made at home 
office. The sending of a premium receipt to the agent, without no- 
tice to insured, did not affect the case. 

Where non-payment of premium is sufficiently shown to establish a 
prima facie case in connection with the required notice, lack of any 
affirmative claim as to payment is fatal to recovery. 

—Summitt vs. United States Life Ins. Co., 620. 


17. Watver By AGENT. 


The application provided that it should be a part of the contract, and that 
the policy was accepted, subject to its provisions, and should not 
take effect until delivered and the first premium had been paid. A 
like provision was incorporated in the policy, and a statement that 
no agent had power to waive its provisions or to extend the time of 
paying premium, or to waive forfeiture. 

Held, That the applicant was chargeable with knowledge of the fact that 
the policy did not take effect until the premium had been paid, and 
that the agent could not waive the payment without express authority. 

The policy was delivered by a general agent, who was claimed to have 
waived payment of premium for thirty days. The agent’s contract 
with the company stipulated that he had no authority to alter con- 
tracts or waive forfeitures. 

Held, Where the insured died within a few days, without payment of pre- 
mium, there could be no recovery without proof of express authority 
of the agent to waive payment. 

—Russell vs. Prudential Ins. Co. of America, 168. 


18. Watver By AGENT. 


Where insured knew the premium was overdue, had promised to pay ona 
stipulated date, and was told that meanwhile he was carrying his own 
risk, there can be no recovery. 

The fact that an agent had, in certain cases, given credit for premiums, is 
not evidence of a custom of waiving premium payment that would 
bind the company. 

— Brown vs. Pennsylvania Casualty Co., 423. 


19. WatvEeR BY AGENT. 


The application, which was a warranty, stipulated that the policy should 
not take effect until the premium had been paid while in good 
health. The policy had been sent to the agent for delivery, upon 
payment of premium, but the insured died before delivery. The agent 
testified that he had agreed to hold the policy to a certain date, when 
he was to receive the premium, partly in cash and partly in a note. 

Held, That this was not a waiver of the provision that the policy should 
not be in force until the premium was paid. 


—Mutual Life Ins. Co. of New York vs. Lucas, 519. 


20. Watver or Fravup sy AGENT. 


Retention of a policy applied ior, for an unreasonable time by the appli- 
cant, and failure to notify the company of the repudiation of the con- 
tract, is a waiver of an alleged fraudulent deception by the agent in 
securing a note for the premium, and obligates the insured to pay the 
note. 


A policy provision, that non-payment of premium, when due, renders it 
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void, coupled with a provision for reinstatement and the right to the 
payment of a specified sum at the end of ten years, does not affect the 


case. 
National Life § Trust Co. vs. Omans, 824. 


21. Watver or PAYMENT. 


The application provided that the answers were a consideration for the 
contract which, it was agreed, should not take effect until the pre- 
mium was paid while in good health, and the policy signed by the sec- 
retary. A receipt for a premium note given by applicant recited that 
the note would be in full payment of premium if paid when due, pro- 
vided the policy was issued on the application. The application also 
authorized the agent to give a binding receipt, signed by the secre- 
tary, upon payment of premium, making the policy in force from the 
date of application, provided the application was approved and the 
policy, duly signed, was issued from the home office. 

Held, That the policy was issued when duly executed at the home office, 
although it had not been delivered. 

Where the application was accepted and the policy issued in ignorance of 
the fact that the applicant had subsequently become ill, this was not 
a waiver of the requirement that the premium must be paid during 
good health. 

Payment of premium by a third person, after the death of insured, did not 
affect the rights of the parties, where the policy had been issued, but 
not delivered, before death. 

—Strigham vs. Mutual Life Ins. Co. New York, 463. 


22. WHEN OVERDUE. 


The payment of premiums after the first is a condition subsequent, and 
the burden is on the insured to show that the policy had lapsed 
through non-payment. 

The agent testified as to the lapse, and that he would not have accepted 
an overdue premium, even if tendered, without a health certificate, 
and that he had had no conversation with insured subsequent to one 
about three months after the lapse, evidence that he had admitted 
such conversations to another was proper for purpose of impeachment. 


Where the premium was payable semi-annually, and there was some evi- 
dence of a waiver of one such payment, but not of the second, and 
instruction that the policy only took effect from the date of its deliv- 
ery which, if correct, would not have made the second premium in 
arrears at the time of death, was erroneous, and when the finding was 
against the company, was sufficiently prejudicial to call for a reversal. 

—Thomas vs. Northwestern Mut. Life Ins. Co., 436. 


23. Wuen Parp sy INSOLVENT AGENT. 


An agency firm, in violation of a statute, agreed to pay the first premium 
in order to induce the applicant to insure, and did so, and a policy 
reciting such payment was delivered to insured. A receiver of the 
firm, through the use of the company’s name, sued to collect the 


premium. 
Held, That the parties were in pari delicto, and where the contract had 
become executed, the court would not aid in such collection. . 


Held, That the company had received the money, and the agents could not 
claim to be subrogated to its right to recover. 
—Equitable Life Assur. Soc. to use of Reilly vs. Wetherill, 509. 


See Acent 4,7; AppticaTion 8, 11: AssEssMENT ; EMpLoyer’s Liasrurry 4; In 
rant ; Notice; OTHER INsuRANCE 1 ; REBATE 1 ; RETURN oF PrEMIuM; War ; 
Wirer’s Porticy 1, 3, 4. 
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PREMIUM NOTE. 
Non-PAyYMENT OF, 


Where a policy of insurance is made and accepted upon the express con- 


dition that the “entire policy shall be void * * * if the premium, or 
any note given therefor, shall have been due and unpaid for thirty 
days at the time any loss or damage shall happen to the property in- 
sured,” there being no waiver of the condition, such policy will im- 
mediately be void if the premium or any note given therefor shall not 
be paid within thirty days after payment thereof is due; and neither 
demand of payment nor notice of intention to insist on the forfeiture 
is necessary on the part of the insurer: Insurance Co. vs. French, 30 
Ohio St., 240, distinguished. 
—Ohio Farmers’ Ins. Co. vs. Wilson, 912. 


See Nore ; Premium Note 2. 
PROOFS OF DEATH. See Suicipe 2, 5. 


PROOFS OF LOSS. 
1. Detay In Notice orn Proors—SvuFFicrENcy OF PLEADING. 


The 1equirements in the standard insurance policy that the insured shall 


give notice of loss and make proofs of loss are conditions precedent 
to the right to sue, but a failure to give the notice or to make the 
proofs within the time stipulated will not invalidate the policy, or 
work a forfeiture of the rights of the insured, in the absence of a 
stipulation to that effect, but will merely postpone the day of pay- 
ment, where such notice is given and proofs of loss made within 
such time as will enable the insured to bring his suit within the time 
limited by the policy. 


Where proofs of loss required to be made and served upon the company 


by the policy are sufficiently full to give the company notice of the 
loss required by another provision in the policy, the same document 
will be sufficient as a notice of the loss, as well as proofs of loss. 


Proofs of loss served upon an insurance company, signed and sworn to 


by the insured, stating that the fire occurred at a stated hour on a day 
named; that it originated in the roof or attic of the building, but how 
it originated, or the cause thereof, was to the insured entirely un- 
known; that the fire did not originate by any act, design, or procure- 
ment on the part of the insured, or in consequence of any fraud 
or evil practice done or suffered by the insured; and that any other 
information required by the company would be furnished on request 
—substantially comply with a provision in the policy requiring the 
proofs of loss to state the knowiedge —nd belief of the insured as to 
the time and origin of the fire, particularly as the company requested 
no further information from the insured. 


Trial courts have power to permit parties to withdraw from written stipu- 


lations waiving a jury and submitting the cause upon an agreed state- 
ment of facts to the court. The exercise of such power rests in dis- 
cretion, and it is properly exercised where the application is made 
before the court has decided the cause under the written submission, 
and the party applying has discovered other pertinent facts since the 
yibmission was entered into, w hich the other party declines to em- 
brace in the agreed statement. The fact that, by the exercise of due 
diligence, the omitted facts might have been discovered before the 
submission was entered into, does not deprive the court of the power 
to grant the application to withdraw. 


Under section 1059, Rev. St., 1892, a plaintiff may file more than one 


replication or subsequent pleading to any pleading of the defendant, 
if he so desires. 
—Hartford Fire Ins. Co. vs. Redding et al., 997-98. 
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2. Detay—NEGLIGENCE. 


Unless an insurance policy in express terms provides for a forfeiture in 
case proof of ioss shall not be made within sixty days after the de- 
struction of the insured property a forfeiture will not be declared by 
courts. 


The negligence of the assured, resulting in the loss of his property by 
fire, which will defeat a recovery on an insurance policy, must be 
willful, and of such a degree as to amount to fraud. 


—St. Paul Fire § Marine Ins. Co. of St. Paul, Minn., vs. Owens, 827. 


3. EstoppEL—VAaALurpD Poticy. 


Where the evidence tended to show that, after the company was notified 
of the loss, the adjuster accepted the inventory furnished him by in- 
sured, of personal property destroyed as satistactory, and only when 
the sixty days, allowed for furnishing proofs, had about expired, was 
a demand for formal proofs made, the company. was estopped from 
denying the sufficiency of the proofs. 


Under a valued-policy law no proof of the value of a building was neces- 
sary, where it was totally destroyed. 


— Minneapolis Fire § Marine Mut. Ins. Co. vs. Fultz, 690. 
4.—ExcrEssIvE VALUATION. 


In an action on a policy of fire insurance for $1,000 on a stock of mer- 
chandise, the policy containing the usual clause as to fraud or false 
swearing, the insurer pleaded in defense that the proof of loss showed’ 
a value of $3,646.75, whereas plaintiff's privilege license tax covered 
only stock not in excess of $3,500. It appeared from the undisputed 
evidence that plaintiff had not commenced business when the fire oc- 
curred. He had not opened his store, and much of his stock was in 
boxes, and none had been sold or offered for sale. Held, That since 
a merchant need not pay any privilege tax until he begins business, 
the defense was insufficient. 


In an action on a policy of fire insurance for $1,000 on a stock of mer- 
chandise, the policy containing the usual clause as to fraud or false 
swearing, the proof of loss showed a value of $3,646.75. On the trial, 
insured testified that the value of the goods as a stock for market was 
as stated in the proof of loss, but, because of a discount allowed him 
when he bought them, the actual value was $3,400, whereupon the 
defendant procured leave to file. and filed, special pleas, to one of 
which the court properly sustained a demurrer, but omitted to put in 
the judgment sustaining the demurrer the requirement that the de- 
fendant answer over to the declaration. The plea sought to avoid 
recovery on the ground that there was fraud and false swearing. be- 
cause the prooit of loss showed the value to be $3,646.75, whereas the 
declaration and the testimony of plaintiff under oath, on the stand as 
a witness. showed the value to be only $3,400. Held, That, since it is 
plain that any further answer on that line would have been futile, the 
loss being concededly total, the explanation of the witness reasonable, 
and the value far in excess of the insurance, so that, even though the 
swearing at one time or the other was designedly false, the omission 
was not cause for reversal. 


In an action on a policy ot fire insurance for $1,000 on a stock of mer- 
chandise—the policy containing the usual clause as to fraud or false. 
swearing—the proof of loss showed a value of $3,646.75. On the 
trial, insured testified that the value of the goods as a stock for mar- 
ket was as stated in the proof, but, because of a discount allowed him 
when he bought them, the actual value was $3,400, whereupon the 
defendant procured leave to file, and filed, special pleas, to which 
demurrers were properly sustained; and the defendant attempted to 
plead over, and presented pleas seeking to avoid the recovery on the 
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ground that there was fraud and false swearing, because the proof 
showed the value to be $3,646.75, whereas the declaration and the 
testimony of piaintiff under oath showed the value to be only $3,400. 


Held, That, since it was plain that any further answer on that line 
would have been futile, the Joss being concededly total, the explanation 
of the witness reasonable, and the value far in excess of the insurance, 
even though the swearing at one or the other was designedly false, the 
court properly refused to permit the filing of the pleas. 

—Home Ins. Co. of N. Y. vs. Lowenthal, 812. 


5. QUESTIONS FoR JURY. 


Where there is conflicting testimony as to the submission of the insured 
to the required examination, and the remaining issues were as to the 
value of the goods burned, and as to whether the insured feloniously 
caused the fire, the whole question is for the jury. 

Proofs of loss are not evidence that can be read to a jury. They are for 
the court to determine whether there has been sufficient compliance to 
sustain an action. 

—Rosenberg et al. vs. Firemans Fund Ins. Co., 956. 


6. SUFFICIENCY OF. 


The policy was on saloon property of plaintiff, assigned to a brewing 
company. 

Heid, That the action by plaintiff for use of the brewing company could 
be sustained. 

Where the policy required that the proofs of loss should state whether 
there was other insurance, a statement that the insurance amounted 
to a certain sum, naming the face of the policy, was sufficient com- 
pliance. 

Requirements in the policy of acts to be done by insured subsequent to 
the loss will be liberally construed where they do not increase the 
risk, 

Where all books and papers were destroyed by the fire, a schedule, show- 
ing amount on stock as a whole, on furniture and fixtures as a whole, 
and on beer in storage as a whole, is sufficient compliance with the 
requirement of an inventory showing amount and cost, and amount 
claimed on each article. 

Proofs of loss are not evidence of ownership, or of the fact or amount of 
loss. 

—Schilansky et al. vs. Merchants’ § Manufacturers’ Ins. Co., 93. 


7. VERIFICATION—FRAUD. 


The policy required the proofs of loss to be signed and sworn to by the 
insured. Under the sanction of the agent who prepared them and 
was authorized to contract they were signed and sworn to by the 
father of insured, who was employed in the store and was familiar 
with the goods. 

Held, That the company was estopped to deny that they were not prop- 
erly verified, 

Sworn tax returns, giving a value of property greatly less than that 
claimed in proofs of loss are not, as a matter of law, proof of fraud, 
but evidence as to the credibility of the witness and as to the issue of 
fraud. 

—Burge Bros. vs. Greenwich Ins. Co., 656. 


See Action ; Book oF Account ; CANCELLATION 5; INVENTORY. 


RAILROAD. See Premium 10. 
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RAILWAY. See Emptoyer’s Liasiuiry 3. 


RATES. See Benrvouent Society 12. 


REBATE. 
1. By AcEntT—EFFECT OF. 


The soliciting agent offered to give the applicant his commission, which 
amounted to half the first premiums, as an inducement to take out 
the policy. The insured consequently gave the agent his note for 
half the premium, and the agent himself paid the company the 
amount of the note in cash and delivered the policy to the insured. 

A statute forbade the giving of a rebate, and penalized both the agent and 
the company. 

Held, In an action on the note, that the contract was forbidden by the 
statute, and therefore illegal, and the consideration for the note 
therefore failed. 

Held, That a court will, of its own motion, take notice of such illegality, 
though not pleaded. 


—Heffron vs. Daly, 186. 
2. Liasrmiry ror Act oF AGENT. 


The soliciting agent, without the knowledge of his company, allowed a 
rebate on the premium of a policy which he had negotiated in con- 
nection with his assistant superintendent, but returned to the com- 
pany the full amount of premium, less his commissions, to which it 
was entitled. Agents were not authorized to rebate by the com- 
pany, and the practice was explicitly prohibited in its rate book. 

Held, The company was liable for the violation by its agents of a statute 
forbididng discrimination between insurants of the same class and 
equal expectation of life, under a penalty of $500. 

Held, That while a principal is not, as a general rule, responsible for 
criminal acts of its agent, when unauthorized, the nature of insur- 
ance and the interest of the public in it, subject to regulation by the 
police ‘power and make it responsible for the act of the agent within 
the scope of his authority, in violation of the statute. 


Held, That the fact that the original action was begun against the assist- 
ant superintendent as wel!, and that the name of the agent was af- 
terward substituted, and he, being beyond the jurisdiction of the 
court, was not served, did not affect the case. 


— Metropolitan Life Ins. Co. vs. People, 643. 
REINSTATEMENT. See Premium 11. 
REINSURANCE. See Aacent 2, 
REMOVALS. See Forrren Company. 


RENEWAL. See Acent 2; Fivetrty 1, 5. 


REPRESENTATION. 
EFFECT OF FALSE. 


Where the policy provided that it should be void in case of any material 
misrepresentation regarding the subject of insurance, a statement by 
the applicant to the agent that he had paid $1,500 on the contract 
price of the building, when he knew he had paid less than $700, was 
fatal, though it was not in response to any question in the application, 
nor communicated to the insurer. 
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Where the insured promised the material men to procure a policy for 
their security, and obtained it only in his own name, without inform- 
ing the company of the facts, misrepresentations which avoided it as 
to the insured is a defense in an action by the creditors. 

Where, under such circumstances, the policy is void for misrepresenta- 
tion, the payment to insured of a compromise sum, after notice of 
creditors that they have an interest, does not make the company lia- 
ble to the creditors. 

—Dunham et al. vs, Citizens Ins. Co., 478. 


See APPLICATION 6. 


RESCISSION OF CONTRACT. See Benevotenr Society 7, 8, 9; WIFE’s 
Poxicy 3. 


RESERVE. See Pretriary TERM PoLicres. 
RETURN PREMIUM. See Cancetxartion 5, 6. 
REVIVAL. 


MISREPRESENTATION OF HEALTH. 


An industrial policy provided that it might be revived, in case of lapse. 
subject to satisfactory evidence of the sound health of insured. In 
her application for renewal the insured declared that she was in as 
good a state of health as when the policy was issued. 

Held, That an instruction that the declaration was a warranty which, if 
not true, avoided the policy, was properly refused. A charge that in- 
sured was bound to act in good faith and, if she fraudulently misrep- 
resented her health the policy was void, and if her health was not sub- 
stantially different from what it was at the date of the original policy 
she was in good health within the meaning of the parties, was proper. 

— Mulligan vs. Prudential Ins. Co., 777. 


RISK. 
1. DYNAMITE. 


Where a policy provides that it should be void if dynamite were kept on 
the premises, the keeping of a sti-k and a half of dynamite, whether 
it caused the fire or not, worked a forfeiture. 

— Bastian vs. British American Assur. Co., 1088. 


2. EXPLOSsiVEs. 

The statute made the provisions in the policy representations, unless ma- 
terial to the risk. The policy on goods, while located in a specified 
building, provided that it should be void if explosives were kept, or 
allowed on the premises described. 

Held, That though the explosives did not cause the fire, and were re- 
moved in time to prevent an explosion, the policy was avoided. 

Held, That the prohibition was not restricted to insurance on the build- 
ing, but applied to insurance on goods. 

—Kennefick- Hammond Co. vs, Norwich Union Fire Ins. Society, 664. 


3. Free OrpeRED By Civit AUTHORITIES. 


The statute of California requires every warranty to be incorporated in 
the policy, or in some instrument referred to by it and signed by the 
insured. A certificate was issued, insuring grain, which was subject 
to the conditions of an open policy, not so signed. The latter pro- 
vided that it should not be liable for losses caused by order of the 
civil authorities. 


i 
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Held, That this provision was not a warranty, and therefore, invalid under 
the statute. 

Held, That where the open policy was in possession of insured, he was 
bound by its provisions, though ignorant of them. 

Held, That where the insured grain was burned by a fire legally started 
on other land, by order of the authorities, to destroy insects, and 
which got beyond control, the company was not liable. 

—Conner et al. vs. Manchester Assur. Co. of Manchester, Eng., 844. 


4. GasoLINE—KNOWLEDGE oF AGENT. 


Where the agent of a fire insurance company has knowledge of the true 
conditions surrounding insured property, and the company issues a 
policy in which such conditions are restricted or prohibited, the same 
are presumed to have been waived. Rule applied where the policy 
prohibited the use of gasoline upon the premises insured, but the 
agent had knowledge of the fact that gasoline had been used, and that 
it was the intention to continue its use for cooking purposes, yet is- 
sued a policy without a special permit attached thereto. 

—Hartley vs. Pennsylvania Fire Ins. Co., 329. 


5. KEEPING oF GASOLINE. 


The policy provided that it should be void if the hazard was increased by 
any means within the knowledge of insured, or if gasoline was kept 
on the premises. A rider permitted the use of a gasoline stove, but 
warranted that no gasoline should be kept on the premises, except 
that which was contained in the reservoir. It was claimed that gaso- 
line was kept in violation of the rider. 

Held, That the provision regarding increase of hazard and the keeping of 
gasoline is not to be construed as a single clause limiting the prohi- 
bition against gasoline to such as increased the hazard, and thus 
leaving the question of increase to the jury. The two clauses are in- 
dependent, and the keeping of gasoline was of itself a violation as a 
matter of law. 

Held, That the keeping of nearly a gallon of gasoline in a can was a viola- 
tion of a warranty in the rider. 

Held, That the insured owner was not relieved by the fact that the viola- 
tion was by a tenant, without his knowledge. 

Held, That it was not necessary to show that the loss was due to the viola- 
tion. 

—Norwaysz vs. Thuringia Ins. Co., 83. 


6. WaHen ENTIRE. 


An insurance policy which contains a stipulation that “this entire policy 
shall be void” on certain named conditions is not a severable risk, 
although the amount of insurance is distributed among different 
classes or articles of property: Coleman & Co. vs. Insurance Co., 49 
Ohio St., 310. 

—Germania Fire Ins. Co. vs. Schild, 60. 


See Occupation. 
SALE. See ApsustMent ; APPRAISEMENT. 
SALVAGE. See APPRAISEMENT ; FravD 2. 
SERVICE. See Forrrcn Company. 


SETTLEMENT. See Cancetuation 1. 
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SEVERABLE CONTRACT. 
W2BaT Is. 


Where an insurance policy is issued, and different classes of property are 
insured, each class being separated from the others, and insured for a 
specific amount, and there is a breach of the conditions of the con- 
tract as to one class of the property insured, the contract should be 
considered not as one entire in itself, but as one which is severable, 
and in which the separate amounts specified may be distinguished, 
and a recovery had for one or more of them without regard to the 
other, provided the contract is not affected by any question of fraud, 
act condemned by public policy, or any increase of the risk of the 
company on the whole property insured because of the breach. 

—Miller vs. Delaware Ins. Co. of Philadelphia, 503. 


STANDARD POLICY. 
CONSTITUTIONALITY OF. 


The Legislature is not inhibited by any provision in the Constitution of 
the United States or of this Stat@ from exercising the power of limit- 
ing incorporated insurance companies to the issuance of one standard 
fire insurance policy, even though such standard form contain a clause 
that there shall be no right of action on the policy until the amount of 
the loss or damage be determined by three arbitrators, or there be a 
waiver of such clause by both parties. 

—In re Opinion of Justices on Constitutionality of Standard Policy, 44. 


See AcenT 1; ARBITRATION 2, 
STATUTE. See Emproyer’s Liapmirty 5, 6; Pretimrmary Term PoLicres, 
SUBROGATION. See MortGacee. 


SUICIDE. 
1. As DeFEeNcE IN AccIDENT PoLicy. 


An accident policy, insuring also against death, named a principal sum of 
$5,000, which should be the limit of its liability in any case, and then 
specified various benefits, some of them continuing in case of differ- 
ent casualties; among them the sum of $500 in case of suicide. The 
policy was issued to a citizen of Missouri, and a statute of that State 
provided that in such case, in suits on life insurance policies, suicide 
should be no defense where not contemplated at the time of issuing 
ere and any stipulation to the contrary in the policy should be 
void. 

Held, That the statute restricted the common law right of defense, and 
should be strictly construed. 

Held, That the only limitation in the language of the statute is that sui- 
cide shall not prevent the right of recovery to the extent of the sum 
stipulated for in the policy. 

Held, That the statute did not forbid the stipulation among other benefits 
for a specific sum, payable in case of suicide, so long as it was a 
substantial amount, and not a mere attempted evasion of the statute. 

Held, That the company, in case of suicide, was liable only for $500, not 
$5,000, the maximum amount of the policy. 

—Amanda M. S. Whitfield, Plaintiff, vs. Atna Life Ins. Co., Defendant, 78: 


2. COMPROMISE BY GUARDIAN—EVIDENCE. 


The acceptance by the guardian of the beneficiary of the amount of as- 
sessments that would have been due in any case, and release of the 
additional insurance money which would be forfeited by suicide was 
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without consideration, and did not prevent collection of the balance, 
nor did the acceptance of such amoum from the guardian by the bene- 
ficiaries on attaining their majority. 

A guardian has no power to compromise a claim without the authority 
of the court. 

Proofs of death furnished within thirty days by the guardian, with a state- 
ment of his right to collect the money, and not objected to, is suffi- 
cient compliance with a requirement that the claim shall be made 
within six months. 

A requirement that satisfactory proofs of death shall be madg means only 
reasonable proofs as to cause of death, not necessarily such as will 
satisfy the insurer, and neither party is bound by such proofs when 
the cause becomes a question. 

A policy stipulating for the payment of a specific sum at death. and also 
a return of assessments paid, without interest, sixty days after proofs 
of death, renders the insurer liable for interest on the specific sum 
after the sixty days. 

Where the proofs of death tend to show suicide the burden of proof still 
remains with the insurer, and natural or accidental causes will be pre- 
sumed. A jury cannot find a death suicidal where they are unable to 
determine the cause. 

The verdict of a coroner’s jury is admissible as evidence as to suicide, but 
not the testimony of witnesses at the inquest, except as a contradic- 
tion to the verdict. 

An admission by the guardian of infant beneficiaries as to suicide cannot 
be treated as an admission of the beneficiaries. An infant cannot 
make admissions or authorize another to make them against his in- 
terests. 

—Knights Templars § Masons’ Life Indemnity Co. vs. Crayton et al., 693. 


3. In Case oF BENEVOLENT SOCIETY. 


The certificate of a benevolent society provided that it should be incon- 
testable after a certain period, in case of compliance with the rules of 
the association, and the member remained in good standing. Else- 
where it was provided that the policy was avoided by suicide or death 
in consequence of the violation of law. 

Held, That the presumption is against insanity in case of suicide, 

Held, That the certificate must be liberally construed, and that where the 
member remained in good standing otherwise, it was incontestable on 
account of suicide. 

Held, That suicide was not a criminal violation of law in Illinois. 

Held, That actual suicide was not an attempt at suicide within the meaning 
of the certificate. 

—Royal Circle vs. Achterrath, 20. 


4. INCONTESTIBLE Poricy. 


A life insurance policy provided that it should be incontestable after two 
years from its date. The insured, who held the policy, which was 
payable to his wife, committed suicide after the two years’ period had 
elapsed. Held, That the beneficiary was entitled to recover the 
amount. 

—Supreme Court of Honor vs. Updegraff, 400. 


5. LaiwrraTion—EvIpENce. 


After preliminary correspondence the company stated that the case had 
been referred to its counsel, as investigation had shown death by sui- 
cide. 

Held, That the letter withdrew any previous implied request for delay, 
and an action delayed thereafter until more than a year had elapsed, 








1112 Insurance Law Journal. 


exclusive of the time between the prior correspondence and the let- 
ter, since the right of action accrued, was bound by the provision that 
it should begin within one year. 

When the plaintiff, in order to bind the company by the statement of a 
local agent, calls a witness to prove that he was such, he cannot allege 
that there was no agent on whom process could be served, where the 
statute provides that it may be served on any agent. 

The policy provision fixing the time within which suit may be brought is 
not affected by the general statute of limitations regarding actions in 
case of death. 

Where death was due to drinking carbolic acid, and the only question 
was whether it was accidental, exclusion of the coroner’s verdict that 
death was due to drinking carbolic acid was immaterial. 


Where the right of recovery depended on proofs of death made for all the 
beneficiaries, statements therein made by plaintiff were admissible 
against him. 

A question to the jury, whether death was due to an act which insured 
voluntarily committed with intent to produce death by his own hand, 
did not properly express an issue whether death was due to suicide, 
sane or insane. 

Objection that plaintiff is a minor, and no guardian ad litem was ap- 
pointed, is too late when first made to appellate court. 


— Fey et al. vs. I. O. O. F. Mut. Life Ins. Soc., 300. 


6. SANE oR INSANE. 


Certain benefit certificate or policy of insurance construed. Held, That 
the contract of insurance involved must be deduced from the applica- 
tion, the policy, the by-laws of the order, and the answers of the in- 
sured to all questions contained in the medical examination, involving 
her physical condition. 

Prior decisions affirmed, in which this court held:— 


(a) Where the policy is silent upon the subject, the insurer is liable in 
the event of suicide by the insured. 

(b) Where a policy of insurance provides against such liability in gen- 
eral terms, the insurer is not liable in the event of intentional self- 
destruction while sane, but is liable if the insured was insane. 

{c) Where the policy provides against liability in the case of suicide by 
either a sane or insane person, such a provision is binding upon the 
parties to the contract. 

A contract of insurance prepared by an insurance company will be con- 
strued liberally as against the insured, and strictly as against such 
company. 

Robson et al. vs. United Order of Foresters, 945. 


See AccIDENT 7, 


SURETY. 
AGEnt’s Bonp—OBLIGATIONS UNDER. 


Where one signs the bond of an agent as surety, in which there is a blank 
space for other sureties, and places it in the hands of the principal, 
the latter has implied power to insert the names of other sureties, and 
cause it to be executed by them. 


The retention of the bond, and permitting the agent to act by the obligee 
is evidence of his acceptance of it. 


Authority given the agent to act also in another capacity than that ex- 
pressed in the bond, where the complaint of his malfeasance was not 


connected with such extraneous duty does not affect the liability on 
the bond. 
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The right of a principal on a bond to make application of his remittances 
to a preceding debt is one to which a surety cannot object, except 
where diversion of funds is attempted which the surety was entitled 
to have applied in a specific manner, in fraud of his rights. 

It is the business of the surety to see that his principal performs his duty. 
Mere inaction of the creditor in not notifying the surety of the state of 
the accounts will not release the surety unless it amounts to fraud or 
concealment. 


— Boyd, Sherman, Livermore, and Evans vs. Agricultural Ins, Co., 560. 


See Fipetiry 1. 
SURRENDER. See Wire’s Poticy 4. 


TEMPORARY INSURANCE. 
WHEN PERMANENT. 


An affidavit of defense which charged false statements in the application 
and certain letters, but failed to incorporate a copy of the application 
and letters, was insufficient. 

The insured was given a provisional certificate of insurance for ninety 
days, which stipulated that the company might terminate it at any 
time during that period, and in such case it should be void, but that 
if the application was accepted a permanent policy should be deliv- 
ered as soon as may be, and the payment on the provisional con- 
tract should be credited on the premium. The insured died shortly 
after the expiration of the ninety days. 

Held, That where the company gave no notice of its election to terminate 
during that period, nor offered to return the premium at its close, the 
insured was entitled to assume that his application had been accepted. 

—Keen vs. Mutual Life Ins. Co. of N. Y., 916. 


TENDER. See Cancetuation 5. 
THREE-FOURTH VALUE. See OTHER INSURANCE 8. 
TITLE. 

1. CHANGE oF INTEREST. 


The policy on a factory provided that it should be void in case of change 
of interest, title or possession. The land was held by insured under a 
partly paid land contract. Subsequently the insured contracted to 
sell the factory and reassign the land to the grantor. Part of the 
consideration was paid, and the contract was reassigned, and a bill 
of sale ior the factory executed and given to a third party for de- 
livery upon payment of the balance, when it was agreed that title 
should pass. The fire occurred before the delivery had been made. 

Held, That the policy was avoided by the change of interest. 


—Enxcelsior Foundry Co. vs. Western Assur. Co., 1016. 
2. In Wire as TRUSTEE. 


The insured was entitled to a life estate in the property so long as she 
remained unmarried, under the will of her husband, which gave the 
estate in trust to his executors, with power to lease or sell, and pro- 
vided that upon the death or remarriage of the wife the trust should 
cease and the property be divided among the children. The wife had 
become sole executrix. 


Held, That the legal title as trustee, as well as the life interest, was in the 
widow while she remained unmarried, and she was the sole and uncon- 
ditional owner in fee simple within the meaning of the policy. 

—Security Ins. Co. vs. Kuhn, 374. 
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3. INCUMBRANCE—CHANGE OF—KNOWLEDGE (CF AGENT. 


Where a policy of insurance contained the condition that, if the interest 
of the assured be or become other than the entire, unconditional, un- 
incumbered, and sole ownership of the property, the policy shal! be 
void unless otherwise provided by agreement indorsed thereon, and 
such policy was issued by an agent having authority to issue policies 
of insurance and consummate the contract, and such agent, at the 
time of the issuing of the policy, had knowledge of incumbrance upon 
premises, but indorsed no mortgage clause thereon, held the com- 
pany waived the condition of the policy. 

Whliere such an agent, having full knowledge of the incumbrance upon 
premises and the condition of the title when sold upon deferred pay- 
ments, undertakes to indorse upon the policy a loss payable clause to 
protect the parties interested, and by mistake fails to place a suffi- 
cient indorsement thereon, held, in an action to recover upon the 
policy, the loss clause may be reformed to correct the mistake, un 1 
made to conform to the intention of the party making the same. 

—Hartford Fire Ins. Co. vs. McCarthy et al., 1040. 


4. KNOWLEDGE OF AGENT. 


Where the agent, at the time he issued the policies in the name of K. as 
sole owner, knew that the property was, in fact, owned by the K. 
Company, a corporation, the warranty of sole ownership was waived. 


Evidence that the corporation was commonly known to consist of K. and 
his brother was admissible with other evidence to show knowledge on 
the part of the agent. 


Where the connection of the agent with the insurance terminated with 
the issue of the policies his subsequent declaration should not be ad- 
mitted against the company unless he was first shown to be charged 
with some duty connected with them. 


—Continental Ins. Co. vs. Cummings et al., 7338. 
5. KNow1LepGe or AGENT—MEAsuRE OF RECOVERY—LIFE TENANT. 


Where the facts regarding title are known to the agent, the latter is re- 
sponsible for misstatements which he makes regarding it in the ap- 
plication, when the insured is ignorant of such misstatements. 

The fact that a deed is in grantee’s possession is not presumptive of its 
delivery at time of execution where there is affirmative evidence that 
it was not delivered until after the death of the grantor. 


Where the policy limited recovery to the interest of insured at time of 
loss, it was error to instruct the jury that they could base their ver- 
dict, either on the cost of replacement, or value when burned, or 
damage from loss of use, where the issue involved the nature of the 
insured’s interest. 

The insured was in possession under an oral agreement with the owner 
that if he would pay taxes and insurance he could do what he liked 
with it except to sell it. 

Held, That he was not a mere tenant at will, but a life tenant, subject to 


the termination of his tenancy through failure to comply with the 
conditions. 


—Schaefer vs. Anchor Mut. Fire Ins. Co., 977. 
6. Property oF WIFE IN NAME or HusBAND—AGENCY. 


Suit was brought by the wife on a policy in the name of her husband, and 
which he had procured, but where it was claimed the property be- 
longed to her, and there was some evidence that she was the party 
insured and of a waiver of objection by the company to removal of 
the goods. 
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Held, That a non-suit was properly refused. 


Held, That it was not error to charge that the allegation of the insurer 
that the property was insured in the name of the husband must be 
established by a preponderance of evidence, where it also charged 
that plaintiff was similarly bound to establish the indebtedness of the 
insurer. 


Held, That it was not error to charge that, if the agent by a mistake 
insured one party rather than the other, that the policy must be re- 
formed in order to a suit, but that this would not probably be diffi- 
cult in a court of equity. 

Actions of an adjuster after a loss may be evidence of consent to removal. 


The dismissal of a prior suit brought by the husband did not bar suit by 
the wife. 

Where the husband acted as agent for the wife in procuring the insurance, 
declarations of the agent to the husband would be binding on the 
company. 

Removal of the property, when done with the agent’s consent, was no 
defense where not pleaded. 


— Montgomery vs. Delaware Ins. Co., 108. 


7. TRANSFER OF AGENT. 


The policy insured jointly D. and M. M. afterward sold her interest to 
D., and sent the policy to the president of the company to have it 
transferred. He erased the name of M. from the face of the policy, 
where he was named as payee and wrote, ‘ Erased by C. N. Hunt, 
President.” The policy had a blank form for such transfer on its 
back, to be filled by the transferree and signed by the president. 

Held, That a company cannot bind itself not to agree to modifications in 
its contracts, and a general agent with power like the president could 
waive the policy form as to transfer, even if waiver was forbidden by 
the contract. 


—Davis et al. vs. Farmers’ Mut. Fire Ins. Ass’n, 281. 


8. Watver By AGENT. 


Insured was applied to by the general agent, through whom he had been 
accustomed to secure his insurance from the company, for his renewal, 
as usual, ior the coming year, and informed the agent that he had 
contracted to sell the premises and had put the party in possession, 
and requested a proper change in the policy. He was told that this 
was unnecessary, and paid his premium. The policy provided that it 
should be void in case the interest of insured was other than uncondi- 
tional and sole ownership, and that no officer or agent had power to 
waive its provisions, except in the manner specified. 


Held, That the policy provision was not sufficient notice to bring home to 
the insured a knowledge of the limitation of the agent’s power. 


Heid, That the agent acted within the apparent scope of his authority, and 
waived the change in the nature of the title. 


—Virginia Fire § Marine Ins. Co. vs. Richmond Mica Co., 361. 


See AcEnt 5 ; INsurABLE INTEREST 1 ; WiFe’s Poticy, 1, 2. 


TONTINE, 
GARNISHMENT. 


A policy payable to wife of insured, dated September 1oth, agreed that 
the tontine period should be fifteen years, and that at its termination 
the insured should have the option of withdrawing the accumulated 
surplus in cash or applying it in various ways named in payment of 
premiums, or in the purchase of new, paid-up insurance without re- 
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quiring consent of the beneficiary. The company was garnisheed by 
a creditor of insured. 

Held, that the tontine period expired on the close of September 18th, fif- 
teen years later, and was payable on the roth, when garnishee sum- 
mons was served. 

Held, That the accumulated surplus payable was absolutely the property 
of the insured, and was not exempt from his debts under a wife’s 
policy statute. 

—Ellison et al. vs. Straw et al., 231. 


TRUSTEE. See Tirte 2. 
UNEARNED PREMIUM. See Oruer InsurANcE 1 ; RETURN PREMIUM. 
JNNECESSARY DANGER. See AccrpEnr 4, 8. 


VACANT. 
1. CHANCE CONSTRUED. 


The policy provided that it should be void “if the building be or become 
vacant, and so remain for ten days.” 

Held, That the provision amounted to a stipulation that, if vacant at the 
inception of the contract, it should not remain so for more than ten 
days, and was not waived because the building was vacant at the time 
of issuing the policy without the knowledge of the insurer, or be- 
cause it failed to inquire about it. 

— Bartlett et ux. vs. British America Assur. Co., 849. 


2. Ip.LEeNrEss In Case oF MILL. 


The policy, insuring a sawmill, provided that it should be void if the mill 
ceased to be operated for more than ten consecutive days, but a rider 
attached permitted it to be idle during the winter season. 


Held, That the insurer was estopped to deny the competency of its own 
witness, introduced to show the length of such season. 


Proof of the local usage of the term “‘winter season,” in the sense of the 
term between closing in the fall and the arrival of logs in the spring, 
is sufficient proof of a fact. In the absence of evidence to the con- 
trary, the meaning of the rider will be presumed to be the local mean- 
ing of the term. 

Held, That the burden was on the insurer to show that the mill was idle 
longer than the period permitted. 


—Barker vs. Citizens’ Mut. Fire Ins. Co., 818. 
3. In Case or DWELLING. 


Non-compliance with certain provisions of section 25, c. 175, p. 401, Laws 
1895, requiring an insurer to examine the structure insured, does not 
charge the insurance company with notice that the premises are va- 
cant. This provision has reference to the fixing of the value of the 
structure. 


The term “occupied as a dwelling,’ contained in a policy of insurance, 
will be construed to be words of warranty, in the absence of knowl- 
edge by the insurer that the building was vacant. Under such cir- 
cumstances, if the building insured was unoccupied at the time the 
policy was issued, and remained vacant until destroyed by fire, the 
insurance company is not liable thereon. 


—Aiple et al. vs. Boston Ins. Co. of Boston, Mass., 821. 


4, In Case or Mitt. 


Certain mining property, consisting of a quartzmill, hoist building, bunk- 
house, assay office, and other buildings necessary and constituting a 
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part of the entire system, were insured against fire. The policies 
specified specific amounts upon the mill and contents, and upon the 
other buildings and their contents, and contained the following war- 
ranties: “Warranted by the assured that at all times when the prop- 
erty herein described shall be idle or inoperative, a constant day and 
night watchman shall be kept on duty, provided that if such property 
be idle or shut down for more than thirty days at any one time no- 
tice must be given to this company and permission to remain idle for 
such time must be indorsed hereon, or this policy shall immediately 
cease and determine.” ‘This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void if 
a building herein described, whether intended for occupancy by the 
owner or tenant, be or become vacant or unoccupied and so remain 
for ten days.” 


Held: (1) The property described in the policies referred to and included 
the entire system, and not the particular property specified as the 
“mill,” which, under the evidence, was not shut down and idle within 
the meaning of the warranties. (2) The premises described in the poli- 
cies were not vacant and unoccupied within the meaning of the war- 
ranties. 

—Central Montana Mines Co. vs. Firemans Fund Ins. Co.—Same vs. Royal 

Ins. Co., 745. 


VALUATION. See OrHer INsurANcE 3; Proors oF Loss 4. 
VALUED POLICY. Sze Proors or Loss 3. 


WAIVER. See AppraIsEMENT: Book or Account 1; Empioyer’s Liasruity 1 ; 
Iron SaFe 1, 2; Limrration 2 ; OrHER INsuRANCE 2, 4, 5,6, 7; Premium 17, 
18, 19, 20, 21. 
WAR, 
WHEN Potnicy 1s AVOIDED BY. 


A policy of life insurance provided that the insured might serve in the 
military service of the United States in time of war by giving the in- 
surance company notice and paying an extra premium for the war 
hazard; otherwise, in case of death the company should be liable for 
the reserve on the policy only. The insured enlisted in the service of 
the United States, and was killed on the island of Mindanao, one of 
the Philippines, in May, 1900. No extra premium was paid. Held, 
That the company was not liable for more than the reserve on the 
policy. 

‘Courts of this country take judicial notice that under the treaty of Paris 
between the United States and the kingdom of Spain, signed Decem- 
ber 10, 1898, the Philippine Islands became a part of our territory, and 
that after that time the inhabitants of those islands were in a state of 
insurrection against the government. Judicial notice is taken also of 
the fact that in 1902 the insurrection had not ended in the island of 
Mindanao. 


—La Rue vs. Kansas Mut. Life Ins. Co., 370. 


WARRANTY. See Apprication 3, 12; Booxs or Account 3; Frpeuiry 2. 
WIFE. See BENEVOLENT SocrEety 3; TirxeE 2, 6. 


WIFE’S POLICY. 
1. Extension oF PREMIUM. 


A policy making the wife beneficiary vests an interest in her which the 
husband cannot destroy, except in the way prescribed in the policy or 
the law. 
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Where the husband took out such a policy, but failed to pay the second 
premium, and it was claimed that the time of payment had been ex- 
tended by the agent, whereas, a notice on the policy denied such 
right to agents, and that though the statutory notice had been mailed 
as to the premium due, according to the policy, but no notice had 
been mailed regarding the extended premium, and there was evidence 
that during the period of extension the insured had procured a policy 
from another company, stating that he intended abandoning the origi- 
nal policy. 

Held, That such action and declaration by insured was not an actual 
abandonment, that the consent of the wife was requisite for that pur- 
pose. 


— Washington Life Ins. Co. vs. Berwald, 214. 
2. INTEREST OF BENEFICIARIES. 


The policy was payable to the wife and child of insured, or, “if they are 
not living,” to his executors or administrators. The child survived, 
but the wife died before the insured. 

Held, That the wife and child took vested interests, whether joint or sev- 
eral, and no part of the policy was payable to the executors or admin- 
istrators. 


Fish vs. Massachusetts Mut. Life Ins. Co., 928. 
3. REscIssIoN. 


Where the wife is induced by an agent to sign an application for insur- 
ance on his life in the name of her husband, without his knowledge, 
which, by the rules of the company, render it void, she may, upon 
discovering the fact, if innocent of any intentional wrongdoing, re- 
scind the contract and recover back the premiums paid. 


— Metropolitan Life Ins. Co. vs. Asmus, 1037. 
4, SURRENDER By HusBanp. 


The policy required notice of premiums coming due to be given to the 
insured, and insured the husband for the benefit of the wife. The 
policy was surrendered by the husband as the agent of his wife in ex- 
change for another on a different plan, without her knowledge. He 
had retained possession of the policy as her agent, and had paid the 
premiums. Afterward, with the concurrence of the wife, he surren- 
dered the second for a third policy, both being, as before, for the 
benefit of the wife. She was fully cognizant, and took part in all the 
transactions, except that she did not know that the second policy had 
been substituted for the first. 


Held, That where the company acted in good faith, the wife could not . 


insist that the first policy was not forfeited because of failure to give 
notice of subsequent premiums coming due. 

Held, That she was not entitled to have premiums paid on the subsequent 
policies applied to keep the fifst in force. 

Held, That she was precluded by her participation in the subsequent ex- 
change, and the fact that her husband had, for a long time, retained 
possession of the first policy, from claiming that it had been unlaw- 
fully surrendered. 


Leonhard vs. Provident Savings Life Assur. Society, 793. 
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